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Whereas,  The  West  Tennessee  Bar  have  heard,  with 
emotion,  of  the  death  of  the  Hon.  Nathan  Green.  We 
all  knew  him  long  and  well.  We  esteemed  him  for  his 
moral  and  social  qualities,  and  confided  in  him  for  his 
truth  and  integrity.  His  life  was  spent  in  the  service  of 
the  profession  and  of  the  State,  mostly  on  its  Supreme 
Bench.  It  was  a  service  in  which  he  was  much  honored, 
and  poorly  rewarded.  After  retiring  from  the  Bench,  he 
continued  in  the  service  of  his  profession,  which  he  loved 
to  the  last  hour  of  his  career,  in  the  character  of  Law  Pro- 
fessor, and  lived  on  its  income ;  and  now,  that  he  is  gone, 
he  will  still  live  in  our  Law  Reports,  and  his  numerous 
judgments  and  opinions,  be  quoted  and  referred  to  in  our 
legal  forums,  for  authority,  and  for  the  wisdom,  justice  and 
learning  they  contain.  Those  judgments  and  opinions  are 
clear,  sound  and  logical,  and,  in  general,  afford  the  highest 
evidence  of  what  the  law  is,  on  the  subjects  to  which  they 
relate.  They  will  be  read  and  respected  by  those  who 
come  after  us  for  many  generations,  and  the  name  of  their 
author  will  continue  to  be  venerated  and  respected  by 
them,  as  it  is  by  us.  In  view  of  these  memories  and  opin- 
ions, it  affords  the  Bar  a  mournful  satisfaction  on  this  oc- 
casion, to  bear  testimony  to  the  great  merit  of  Judge 
Green,  and  to  his  eminent  and  distinguished  rank  in  our 
profession ;   therefore, 

Besdvedy  That  during  the  long  and  distinguished  career 
of  Judge  Green,  he  performed  his  part  well,  as  a  good  cit- 
izen, an  eminent  lawyer,  and  an  upright  Judge ;  that  we 
regret  his  death,  and  respect  and  venerate  his  memory; 
that  we  sympathize  in  the  loss  of  those  who  were  with  him, 
and  of  him,  in  social  life;  that  these  proceedings  be  pre- 
sented to  the  Supreme  Court,  now  in  session;  that  they  be 
placed  in  the  next  volume  of  our  **State  Reports,"  and  be 
published  in  the  public  press. 

After  addresses  in  eulogy  of  Judge  Green,  by  Messrs. 

Stovall,  Wilson,  and  McClanahan,  on  motion  of  Attorney 

General,  Thomas  H.  Coldwell,  it  is  ordered  that  Hon. 

A.  W.  O.  Totten  present  these  proceedings  to  the  Supreme 

Court,  now  in  session  in  this  place.    The  meeting  then 

adjourned. 

H.  G.  SMITH,  Chairman. 
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Tribute  of  Bespect  to  the  Memory  of  Hon.  Nathan  Qreen. 


ADDRESS  OP  A.  W,  0.  TOTTEN. 

Mat  it  plsase  the  Court, 

The  public  have  received  news  of  the  death  of  the 
Hod.  Nathan  Gbeen.  It  has  produced  a  sensation  upon 
all  who  have  claim  to  virtue,  or  intelligence,  in  the  State. 
We  are  thus  admonished  that  our  distinguished  men,  like 
the  leaves  of  the  forest,  fall  one  by  one,  from  life,  and  can 
only  regret  our  loss  and  abide  our  time. 

The  Bar  of  West  Tennessee,  in  attendance  at  the  Court, 
have  convened  on  this  occasion,  and  given  expression  to 
their  sense  of  the  eminent  virtues  of  the  deceased,  and  the 
great  loss  the  profession  have  sustained. 

For  nearly  a  quarter  of  a  century.  Judge  Green  occu- 
pied a  place  on  this  Bench,  and  was  ever  distinguished  for 
his  amenity  and  courtesy,  his  learning  and  ability,  his 
truth  and  integrity.  His  numerous  opinions  in  every  de- 
partment of  law,  are  quoted  and  relied  on  in  forming  the 
Judgments  of  the  Court. 

It  has  been  suggested,  and  I  think  truly,  that  the  Chan- 
cery Law  was  his  favorite  department:  its  liberal  and 
equitable  principles  accorded  well  with  the  high  moral 
tone  of  his  mind;  and  he  delighted  in  its  study,  and  its 
administration.  His  Judicial  ermine  was  never  tarnished 
by  any  act  of  negligence,  or  partiality,  or  prejudice;  he 
was  ever  guided  by  a  strong  sense  of  duty,  justice,  and 
law.  In  this  combination  of  virtues  we  see  the  great  ex- 
cellence of  his  Judicial  character.  His  opinions  may  not 
abound  in  brilliant  passages,  like  some  of  Judge  Turley's; 
nor  are  they  marked  by  the  pure  and  elegant,  though 
somewhat  involved,  style  of  Judge  Reese,  both  of  whom 
were  long  his  associates  on  the  Bench,  but  are  always 
clear,  discriminating  and  logical;  excellent  qualities  in  a 
legal  opinion. 

But  it  was  in  the  consultation  chamber,  which,  like  the 
Chemist's  crucible,  is  the  true  test  of  a  lawyer's  qualities, 
that  Judge  Orebn  appeared  to  the  greatest  advantage. 
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His  strong  and  retentive  memory,  his  logical  and  orderly 
armngement  of  facts,  his  clear  and  distinct  views  of  legal 
principles,  and  sound  judgment  were  there  most  conspicu 
ous.  His  sense  of  moral  equity  was  strong,  but  ever  yielded 
to  positive  and  settled  law.  I  have  often  known  him,  in 
hard  cases,  as  we  call  them,  to  'regret  the  legal  necessity 
which  impelled  him  to  give  judgment  in  opposition  to  his 
moral  convictions.  He  felt  himself  to  bo  a  Minister  of  the 
Law,  and  yielded  to  its  mandates  a  perfect  obedience. 

Such  was  Judge  Green  in  his  judicial  character.  He 
belonged  to  a  former  race  of  lawyers — Catron  and  White, 
Miller  and  Gibbs,  Brown  and  Fogg,  and  others  of  distin- 
guished name — were  ins  cotemporaries.  With  these,  and 
the  like  of  these,  he  stood  in  the  front  rank  of  the  profes- 
sion. His  useful  and  eminent  career  was  protracted  be- 
yond the  ordinary  period  allotted  to  human  life ;  but  ever 
sensitive  to  the  value  of  time,  he  employed  it  to  the  last,  in 
the  service  of  his  profession.  Many  of  our  juniors  in  this 
and  other  States,  are  indebted  to  Judge  Green,  as  Law 
Professor,  for  the  bright  prospects  which  cheer  them  on 
in  their  professional  pursuits. 

Time  and  occasion  do  not  permit  me  to  view  Judge 
Green,  in  his  personal,  social  and  moral  I'elations ;  we 
can  only  say  at  present,  that  they  were  eminently  good. 

We  doubt  not,  that  your  Honors  concur  with  the  Bar,  in 
these  impressions  and  opinions ;  and  I  am  instructed  to 
present  these  proceedings  to  the  Court,  and  to  move  that 
they  be  placed  upon  its  records,  as  a  perpetual  memorial 
of  the  high  estimate  in  which  our  deceased  friend  and 
brother  was  held. 

The  Court  then,  adjourned  until  10  o'clock,  to  morrow 
morning,  in  respect  to  the  memory  of  the  deceased. 

A  true  copy  from  the  minutes  of  said  Court. 

(Attest:) 

Jno.  L.  Brown.  Clet-h 
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Williamson  vs.  Smith  &  Walker. 

1.  Bills  op  Exchange  and  Notes.  OmiBsiont  may  he  supplied.  Bills 
and  Notes  should  express  the  sum  for  which  they  are  given,  in  the 
body  of  the  instrument;  but  an  omission  of  the  sum  will  not  render 
the  bill  or  note  invalid,  if  the  true  amount  can  be  gathered  from  other 
parts  of  the  writing.  The  amount  marked  in  the  margin  may  be  re-^ 
ferred  to,  in  order  to  remove  any  ambiguity  in  the  language  used,  or 
to  supply  the  amount  wheie  it  is  not  stated  in  the  body  of  the  note. 

2.  Same.  In  ichat  currency  to  he  paid.  Custom  may  determine  true  sense 
of  words  used.  Where  the  currency  in  which  a  bill  or  note  is  to  be 
paid,  is  not  mentioned,  the  law  promises  it  to  be  the  currency  of  the 
country  where  it  is  to  be  paid.  The  intention  of  the  parties  mny  be 
interpreted  from  the  custom  or  usage  of  the  place  where  the  note  is 
made:  a  note  made  in  England  for  one  hundred  pounds,  would  mean 
one  hundred  pounds  Sterling;  and  if  a  note  for  the  same  sum  were 
drawn  in  London,  payable  in  Boston,  it  would  be  construed  to  be  for 
one  hundred  pounds  of  the  lawful  currency  of  Massachusetts. 

3.  Practice  Proper  judgment  when  demurrer  is  overruled.  CodCj  Sec- 
tions 2986,  2987,  2938  and  3167.  By  Sec.  2986  of  the  Code,  a  party 
against  whom  a  judgment  on  demurrer  is  rendered,  may  plead  over 
as  a  matter  right,  without  waiving  the  benefits  eecurod  by  his  de> 
murrcr;  the  proper  judgment,  therefore  against  him,  is,  responondeat 
ouster;  and  by  Sec.  2937  of  the  Code,  a  writ  of  enquiry  mny  issue 
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immediately  and  be  executed  the  same  term:  by  Sec.  2988^  if  the 
demurrer  is  without  cause,  terms  may  be  imposed  not  exceeding  the 
costs  of  the  action.  The  Supreme  Court,  by  Sec.  8167,  is  required 
to  giTc  such  judgment  as  should  hsTC  been  rendered  in  the  inferior 
Court,  and  shall  issue  execution  without  a  procedendo,  except  where 
the  damages  to  be  assessed  are  uncertain,  in  which  case  the  cause 
must  be  remanded  for  further  proceedings. 


FROM  SHELBY. 


This  cause  was  tried  before  Humphreys,  J.,  at  tbe 
February  Term,  1860.  The  jary  rendered  a  verdict  in 
favor  of  the  defendants.    The  plaintiff  appealed. 

S.  Y,  Watsok,  for  Williamson. 

J.  Knox  Walker,  for  Smith  &  Walker. 

Wright,  J.,  delivered  the  opinion  of  the  Conrt. 

The  action  in  this  case  is  founded  upon  a  bill  of  ex- 
change in  the  following  words  and  figures : 

"Exchange  for  8000.     Memphis,  March  19,  1860/' 
'^Six    months   after    date   of   this    first    of    exchange, 
"(second  unpaid,)   pay  to  the  order  of  Sam.   P.  Walker, 
''three  thousand  value   received,   and  charge  the 

'  same  to  the  account  of  (acceptance  waived) 

CORRY  &  CO. 
"To  H.  W.  Conner  &  Son, 

"  Neto  Orleans,  La" 

Endorsed 

Sam.  p.  Walker. 

The  second  of  the  set  is  in  the  same  form,  omitting 
also  the  word  'dollars'  after  the  words  three  thousand. 
Williamson,  the  endorsee  and  holder  of  this  bill,  sues 
Smith,  one  of    the  drawers,  and  Walker,  the    endorser, 
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describing  it  ia  the  declaration,  as  a  bill  for  the  pay- 
ment of  three  thousand  dollars.  The  defendants  cravo 
oyer  of  the  bill,  and  set  it  oat  in  haec  verba,  and 
demar  to  the  declaration,  and  for  cause  of  demarrer 
say  that  the  declaration  does  not  truly  describe  the 
bill  of  cxciiange,  nor  is  the  same  valid  or  of  any  k^al 
obligation,  becanse  of  the  omission  of  the  word  '^dollars'' 
as  mbove  shown.  The  demarrer  was  sustained  by  the 
Ctrouit  Judge,  and  Jadgment  given  that  tlie  defendant 
go  hence,  Ac. 

This,  we  think,  is  erroneous.  The  legal  effect  of  this 
writing,  is  a  bill  of  exchange  for  three  thousand  doUarSy 
aad  it  was  proper  so  to  describe  it  in  the  declaration. 
In  Story,  on  promissory  notes,  Sec.  12,  (5th  edition,)  it 
is  stated  that  a  paper,  with  the  following  words  and 
letters,  but  omitting  the  word  dollars,  has  been  held 
to  be  a  good  note,  vis:  '*$300,  for  value  received,  I 
promise  to  pay  H.  &  Co.,  three  hundred" — Citing 
Sweetzer  v.  French,  13  Mete  Rep.,  262  ;  and  Coolbroth 
V.  Parinton,  29  Maine,  469.  In  Kincoaner  v.  Corrll,  9 
Yer.,  11-15,  it  is  held,  that  where  a  word  is  omitted 
in  the  condition  of  a  bond,  without  which,  the  condi- 
tion is  insensible,  if  it  appear  from  other  parts  of  the 
bond,  what  the  meaning  of  the  parties  was,  the  Court 
will  supply,  or  add  the  word  to  the  condition.  The 
authority  cited  in  support  of  the  opinion,  is  the  case 
of  Coles  V.  Httlmc,  15  Com.  Law  Bop.,  295,  where  a 
suit  was  brought  upon  a  penal  bond,  the  penalty  being 
described  as  ^  seven  thousand  seven  hundred "  without 
any  species  of  money  being  mentioned.  It  however, 
appeared  from  tlie  recitals  in  the  condition,  that  vari- 
ous sums  expressed  in  pounds,  were  agreed   to  bo  paid, 
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and  hence  it  was  apparent  that  the  parties  intended  to 
express  the  penalty  also  in  pounds,  and  therefore,  the 
Court  said  that  in  furtherance  of  the  intention  of  the 
parties,  the  word  pounds  might  be    supplied. 

The  judgment  must  be  reversed,  and  judgment  pro- 
nounced here,  that  Williamson  recover  his  damages;  to 
ascertain  which,  the  case  will  be  remanded  to  the  Cir- 
cuit Court,  where  a  jury  will  be  erapanneled  to  assess 
the  same.  The  damages  to  be  assessed  will,  of  course, 
embrace  whatever  sum  may  be  found  due  upon  the  bill 
of  exchange,  with  interest,  damages  and  cost  of  protest. 

We  have  been  asked  to  reconsider  the  opinion  de- 
livered in  this  case,  and  have  done  so  upon  the  au- 
thorities furnished  by  the  Counsel  of  defendants,  and 
such  other  books  as  we  have  had  within  our  reach. 
In  the  opinion,  it  had  escaped  our  attention,  that  the 
usual  prefix  of  the  dollar  mark  to  the  figures  3000, 
in  the  margin  of  the  bill  of  exchange  was  omitted,  an 
exact  copy  of   the  bill,   is   this; 

**  Exchange  3000,    Memphis,    March    19,   1860.      *'Six 

"months  after  date  of    this    first  of   exchange,    (second 

"  unpaid,^   pay   to    the  order  of  Sam.   P.    Walker,  three 

'*  thousand,  value  received,  and   charge  same  to  account 

**  of  (acceptance  waived.)" 

CORRY  &   CO. 

"To  H.  W.   Conner  &  Son, 

^'Nieiv    Orleans^  La^^ 

Endorsed, 

Sam'l.  p.  Walker. 

The  second,  or  duplicate  of  the  bill,  is  a  literal  copy  of 
the  first,  with  the  variation  of  the  words  "  second  un- 
paid"   and  "first  unpaid"   in   the  body,  and   the  figures 
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one  and  two  in  brackets  in  the  margin,  to  denote  tliat 
one  is  the  first,  and  the  other  is  the  second  of  the 
bill   of   exchange. 

The  question  now  is,  whether  the  legal  aspect  of  this 
writing  is  to  create  a  valid  bill,  and  whether,  if  such 
an  instrument  be  drawn,  endorsed,  and  put  in  circulation 
for  value,  any  recovery  can  be  had  upon  it  against 
the  parties  thereto  by  the  holders.  Can  the  Court 
supply  the  omission  of  the  word  ** dollars"  at  the  end 
of  the  words  ** three  thousand"?  We  have  not  been 
able  to  find  a  case  precisely  parallel  with  this.  The 
nearest  authority  to  it,  perhaps,  is  Elliot's  case,  in  2 
East's  Crown  Law,  951.  An  indictment  for  the  forge- 
ry of  a  promissory  note  upon  the  Bank  of  England,  in 
which  it  appeared  that  in  the  body  of  the  note,  the 
promise  was  only  to  pay  the  sum  of  **  fifty,"  the  word 
"pounds"  not  being  added  in  writing,  as  is  usually 
done  in  such  notes,  as  have  not  the  word  pounds  en- 
graved therein,  being  calculated  for  the  insertion  of 
broken  sums,  but  at  the  bottom  of  the  note  there  was 
engraven  £50.  It  also  appeared  upon  tho  face  of  the 
note,  that  it  was  made  in  London,  and  payable  gene- 
rally, on  demand.  Among  other  defenses,  it  was  in- 
sisted that  it  was  not  a  note  for  fifty  pounds,  as  the 
word  pounds  was  not  inserted.  The  conviction  was  held 
proper,  and  the  major  part  of  the  Court  inclined  to  think 
that  the  omission  of  pounds  in  the  body  of  the  note,  had 
nothing  else  appeared,  would  not  have  exculpated  the 
prisoner;  but  it  was  matter  to  be  left  to  the  jury  (as 
was  done  in  this  case)  whether  it  purports  to  be  a  note 
for  JE50,  or  any  other  sum,  but  all  agreed  that  the  £50 
in  the  margin  removed  every  doubt,  and  showed  that  the 
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fifty  in  the  body  of  the  note  was  intended  for  poQBds. 
Phipps  V.  Turner,  5  C.  and  P.,  488,  cited  in  Byles  on 
Sills,  (61  Law  Lib.  100  top,)  is  also  a  strong  case.  A 
bill  for  "twenty-five,  seventeen  shillings  and  three,''  is  a 
bill  ,£25  ITs.  Bd.  It  appears  to  ns,  however,  that  a  cor- 
rect conclusion  may  be  reached  from  general  principles, 
applicable  to  the  case  laid  down  in  the  authorities.  If 
the  figures  3000,  in  the  margin  of  the  writing  bad  the 
prefix  of  the  dollar  mark  customarily  used  in  the  United 
States,  then  the  case  put  in  Story  on  promissory  notes,, 
which  is  supported  by  numerous  decisions,  wonld  be  de- 
cisive. It  is  laid  down  as  a  rule,  that  bills  and  notes 
should  express  the  same  for  which  they  are  given  in  the 
body  of  the  instrument,  but  it  is  conceded  that  this  omis- 
sion will  not  be  fatal,  or  render  the  bill  or  note  invalid, 
if  the  true  amount  can  be  gathered  from  other  parts  of 
the  writing.    The  case  in  Story  is  an  example. 

The  custom  is,  to  superscribe  bills  and  notes  with  the 
sum  in  figures,  for  which,  they  are  made  payable.  The 
object  of  this  is,  to  render  the  amount  certain,  and  pre- 
vent any  mistake  in  the  drawing  of  the  instrument. 
Where  there  is  a  defect  in  the  body  of  the  note  or  bill, 
the  amount  mentioned  in  the  margin  may  be  referred  to, 
in  order  to  remove  any  ambiguity  in  the  language  used. 
And  where  the  amount  is  left  in  blank  in  the  body  of 
the  instrument,  it  is  held  that  the  holder  may  fill  it  up 
with  the  amount  stated  in  the  margin.  If  there  be  a 
discrepancy  between  the  amount  stated  in  the  margin, 
and  that  mentioned  in  the  body  of  the  instrument,  the 
latter  prevails ;  because  the  former  is  only  a  memoran- 
dum, while  the  words  used  in  the  body  of  the  contract, 
are  a  part  of  the  note.    In  some  of  the  authorities,  it  is 
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a  prima  facie  rule,  that  the  body  of  the  DOte  is  to  gov* 
erQ ;  bat  that  it  may  be  shown  that  the  amount  stated 
in  the  margin  is  correct,  according  to  the  intention  of  the 
parties;  and  this  being  done,  will  justify,  or  at  least  ex- 
case  an  alteration  to  that  effect;  for  that,  clearly  enough, 
sach  an  alteration  making  the  note  conform  to  the  agree- 
ment, will  not  vitiate  the  instrument,  though  the  general 
rule  undoubtedly  is,  that  every  material  alteration  of  such 
a  paper  destroys  its  validity.  The  true  rule,  however, 
would  seem  to  be,  that  parol  evidence  is  inadmissible  to  es- 
tablish that  the  sum  intended  was  not  that  stated  in  words 
in  the  body  of  the  instrument,  but  was  that  stated  in 
figures  in  the  margin;  Edwards  on  Bills  and  Promissory 
Notes,  152-153;  Ghitty  on  Bills,  (Uth  Am.,  from  9th 
London  ed.,)  149-159  Byles  on  Bills,  (C.  Law  Lib.) 
99-100  top  page;  Story  on  Bills,  Sec.  42.  But  it  has 
been  held,  that  an  instrument,  in  the  form  of  a  note, 
given  for  a  blank  sum,  though  superscribed  for  the  cor- 
rect amount,  and  transferred  in  that  condition,  is  not  a 
promissory  note,  and  cannot  be  declared  or  recovered 
on  in  that  shape  as  a  promissory  note ;  though  the  holder, 
if  it  has  been  made  and  endorsed,  and  delivered  to  him 
in  that  imperfect  condition,  for  value,  has  a  right  to  fill 
it  up  and  make  it  what  it  was  intended  to  be;  Edwards, 
153-158. 

But,  however  this  may  be,  that  was  an  attempt — not  to 
remove  an  ambiguity  in  the  body  of  the  instrument  by 
means  of  the  memorandum  in  the  margin — btU  to  supply  a 
Uank.  If  the  sum  in  the  body  of  the  instrument  be  un- 
certain or  ambiguous,  or  being  given,  the  species  of 
money,  whether  dollars  cents  or  pounds,  &c.,  be,  by  over- 
sight, left  out,  the   authorities   agree   that   this  omission. 


8  JACKSON: 


Williamson  vs.  Smith  &  Walker. 


in  furtherance  of  the  intention  of  tlic  parties,  will  be  sup- 
plied by  the  Courts,  if  there  bo  enough  in  the  margin, 
or  other  portions  of  the  writing,  to  enable  them  to  see 
what  was  meant. 

And  this  is  especially  so  against  the  party  making  or 
negotiating  it  as  to  whom  (if  possible)  effect  is  to  be 
given  to  it;  Chitty  on  Bills,  (8th  Am.,  from  8th  London 
edition)  150.  In  such  a  case,  the  instrument  in  law,  is  a 
valid  note  or  bill,  and  may  be  so  declared  on,  and  a  re- 
covery had.  In  a  case  of  our  own,  (Wood  v.  Goodrich, 
9  Yer.,  266,  a  suit  upon  a  bond)  the  Court  say :  when  in 
a  sealed  instrument  a  word  is  omitted,  without  which 
the  sense  becomes  incomplete,  and  when,  also,  the  instru- 
ment in  its  recitals,  or  otherwise,  obviously  supplies  the 
meaning  of  what  was  omitted,  a  Court  of  law  will 
construe  such  instrument,  and  give  effect  to  it,  as  if  the 
word  omitted  had  been  inserted,  and  as  the  sense  and 
obvious  meaning  of  the  instrument  require. 

Now,  the  very  nature  and  character  of  the  instrument 
in  question,  as  exhibited  on  its  face,  (from  reading  it)  de- 
monstrate that  it  was  intended  by  the  parties  to  be  a  bill 
of   exchange,    which    can    only    be    for    the   payment   of 

money.  What  other  possible  construction  can  be  given 
to  the  transaction  ?  The  issuance  and  circulation  of  this 
paper,  in  any  other  view,  would  be  absurd  and  unmean- 
ing. The  words  and  form  employed,  show  what  was 
meant,  and  among  lawyers,  and  commercial  men,  but  one 
answer  can  be  given.  The  sum  is  not  left  blank,  cither 
in  the  body  of  the  instrument,  or  in  the  margin,  nor  do 
they  disagree ;  but  the  omission  consists  in  the  kind  or 
species  of  money  in  which  the  bill  was  payable,  resulting, 
no  doubt,  from  a  mistake  in    the    draftsman.    This   omis- 
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sion,  wc  think,  may  be  supplied  by  the  Court,  from  what 
appears  in  the  writing  itself.    The   three  thousand  in  the 
body    of   the    instrament,   and  in    the   margin,    could  not 
have  been  meant  for  so  many  cents,  such  form  of  expres- 
sion not   being   usual,    perhaps   never    employed    for  any 
such  purpose.      They  must  have   been  intended,  either  for 
so  many  dollars,  or  for  so  much  of  the  currency  of  some 
foreign  government.    The   bill  in  question,    upon  its  face, 
shows    that  it  was   drawn   at  Memphis,   upon   parties   at 
New    Orleans,  La.,    where  it  was   payable,    places   which 
the  Court  will  take  judicial  notice,  are  within  the  United 
States:     1    Grcenleaf's    Ev.,    Sees.    5,6.       This  may  be 
looked  to  in  the   interpretation  of  the   contract  to   ascer- 
tain what  was   meant.      Where  the   currency,  in  which  a 
bill  or  note  is  to  be  paid  is  not   mentioned,  the  currency 
of  the  country  in   which  it  is  to  be  paid,  is   presumed  by 
the  law :    Story  on  Bills,  Sees.  42-44.  There    are  certain 
general    rules  of  interpretation   recognized  by  all    nations, 
which,  form  the  basis  of  all   reasoning  on    the   subject  of 
contracts.     The  object  is  to  ascertain  the  real   intentions 
of  the  parties  in  their    stipulations ;   and  when  the    latter 
are    silent  or    ambiguous,  to   ascertain   what  is  the   true 
sense  of  the  words  used,  and   what   ought  to  be   implied, 
in  order  to  give   them  their    true   and    full    effect.      The 
primary  rule  in   all  expositions    of   this  sort,   is,    that  of 
common  sense,  words  used  in  contracts  may  have  difl'erent 
meanings  attached  to  them  in  different   places,  by  law  or 
usage;  and  if  they,  in  themselves,  be   obscure  or  ambigu- 
ous,  custom   and   usage  in  a  particular    place,    may    give 
them  an  exact  and  appropriate   meaning.      Hence,  if  the 
full  and    entire  intention  of   the   parties  does  not  appear 
from  the  words  of   the  contract,  and  if  it  can   be  inter- 
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preted  by  any  custom  or  usage  of  the  place  where  it  is 
made,  that  course  is  to  be  adopted :  Story  on  Promissory 
Notes,  Sec.  161.  A  note  made  in  England  for  one  hun- 
dred pounds,  would  mean  one  hundred  pounds  sterling; 
a  like  note  made  in  America  would  mean  one  hundred 
pounds  in  American  currency,  which  is  one-fourth  less 
in  value :  Story  on  Promissory  Notes,  Sec.  162.  And 
the  word  sterling  has  been  held  to  mean  sterling  in  that 
part  of  the  kingdom  where  the  bill  is  payable :  Taylor 
V.  Booth,  1  C.  L.,  page  286,  cited  in  Byles  on  Bills,  (61 
Law.  Lib.)  100  top  page. 

The  like  interpretation  would  be  applied  to  the  case  of 
a  promissory  note,  drawn  in  our  country,  and  payable  in 
another  country,  where  the  same  denomination  or  curren- 
cy existed  in  both  countries,  but  represented  different 
values.  Thus,  for  example,  a  note  drawn  in  Boston  for 
one  hundred  pounds,  payable  in  London,  would  be  con- 
strued to  be  for  one  hundred  pounds  sterling;  whereas^ 
if  a  note  drawn  were  drawn  for  the  same  sum  in  London, 
and  payable  in  Boston,  it  would  be  construed  to  mean 
one  hundred  pounds  of  the  lawful  currency  of  Massachu- 
setts, which,  as  we  have  just  seen,  is  one  quarter  less  in 
value.  In  each  case,  the  ground  of  interpretation  is  the 
presumed  intention  of  the  parties,  derived  from  the  nature 
and  objects  of  the  instrument:  Story  on  Promissory  notes, 
Sec.  16a. 

We  feel  constrained,  therefore,  to  adhere  to  our 
opinion,  holding  this  a  valid  bill  of  exchange,  and  that 
the  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  demurrer  overruled. 

The  remaining  question  is  the  judgment  to  be  pro- 
nounced by  this  Court.     At  common  law  in  the  Circuit 
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Court  the  judgment  for  the  plaintiff  on  demurrer  to  a 
plea,  (or  replication  in  abatement,)  was  not  final,  bat  only 
a  respondecia  ouster.  In  other  cases,  it  was  interlocutory 
or  final,  according  to  the  nature  of  the  action.  If  the 
action  was  for  damages  in  assumpsit,  4&c.,  it  was  interloc- 
utory, and  the  damages  were  to  be  assessed  on  a  writ  of 
enquiry;  but  in  debt,  4&c.,  for  a  sum  certain,  the  judgment 
was  final,  and  the  plaintiff  might  immediately  take  out 
execution.  And  on  the  execution  of  writ  of  enquiry,  after 
judgment  on  demurrer,  it  was  not  competent  to  the  de- 
fendant to  controvert  anything  but  the  amount  of  the  sum 
in  demand*  2  Tidd,  3  Par.,  (1st  Am.  from  the  Lon.  Ed.,) 
687,  and  1  Bos.  &  Pul.,  368,  cited  in  note  9.  But  the 
judgment  might,  we  apprehend,  have  been  set  aside,  and 
the  defendant,  by  way  of  amendment,  allowed  to  put  in  a 
plea  upon  affidavit  of  its  truth.  But  now,  by  the  Code^ 
2936,  the  party  against  whom  a  judgment  or  demurrer  is 
rendered,  may  plead  over  as  a  matter  of  right,  without 

m 

waiving  his  privilege  of  assigning  the  judgment  on  de- 
murrer as  error  in  an  Appellate  Court,  unless  he  has 
subsequently  had  the  benefit  secured  by  the  demurrer 
upon  the  trial  of  other  equivalent  issues.  It  would  seem, 
therefore,  that  the  same  judgment  ought  to  be  rendered 
against  him,  as  would  be  upon  overruling  a  plea  in  abate- 
ment; that  is  respondeat  ouster,  that  he  answer  or  plead* 
If  he  fails  to  plead  over,  a  writ  of  enquiry,  if  necessary 
to  ascertain  the  damages,  will  issue  immediately,  and  be 
executed  the  same  term;  Code,  2937.  If,  in  the  opinion 
of  the  Court,  a  demurrer  is  interposed  without  cause, 
terms  may  be  imposed,  not  exceeding  the  cost  of  the  ac- 
tion; Code,  2938;  History  of  a  Lawsuit,  112,  113,  114. 
And  this  Court,  (Code,  316,)  if  the  judgment  or  the  decree 
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of  the  inferioi'  Court  is  reversed,  is  required  to  give  such 
judgment  or  make  such  decree  as  should  have  been  ren- 
dered in  the  inferior  Court,  and  shall  issue  execution 
without  a  procedendo,  except  where  the  damages  to  be 
assessed  are  uncertain,  in  which  case  the  case  must  be  re- 
manded for  further  proceedings.  This  section  governs  the 
case.  The  damages  here  are  uncertain,  and  are  under- 
stood, notwithstanding  the  cause  is  in  this  Court,  that  the 
party  may  yet,  as  a  matter  of  right,  plead  over  to  the 
merits,  and  that  he  is  not  concluded  by  the  demurrer. 
What  judgment  we  should  render  if  the  damages  to  be 
assessed  were  not  uncertain,  and  the  amount  of  the  plain- 
tiff's claims  could  be  ascertained  by  simple  calculations 
from  the  papers,  we  need  not  now  decide. 

Judgment  must  be  rendered  in  conformity  to  this  opin- 
ion, and  the  cause  remanded  for  further  proceedings. 


Martha  C.  Boyeu  vs.  G.  M.  Boyer  &  Bradley. 

1.  Dower.  Riffht  of  dower  in  lands  mortgaged  or  conveyed  in  trust  he- 
fore  marriage.  Dower  is  an  interest  which  originates  after  marriage. 
A  widow  has  no  right  of  dower  in  land  which  had  been  '*mort- 
gaged"  or  "conveyed  in  trust  to  pay  debts"  prior  to  her  marriage; 
and  where  the  husband  died  before  foreclosure  or  sale. 

2.  Same.  Code^  Sec.  2899.  Section  2399  contains  tlie  substance  of  the 
act  of  1865-C,  and  changes  the  law,  so  as  to  give  a  widow  dower 
in  lands  mortgaged  or  c.nveyed  in  trust  to  pay  debt^"  where  the 
husband  dies  before  foreclosure  or  sale;  but  land  mortgaged  or  con- 
veyed in  trust  before  the  marriage,  and  not  sold  until  after  the 
death  of  the  husband,  is  not  embraced  by  this  act. 
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Same.  Surplus  remaining  after  redeeming  the  land.  Where  land  is 
mortgaged  before  covertare,  the  wife  is  entitled  to  dower  in  the 
Burplud  remaining  after  payment  of  the  debt  for  which  the  land 
was  bound. 


FROM  MEMPHIS. 


The  bill  ia  this  case  was  filed  in  the  Chancery  side  of 
the  Cooiinon  Law  and  Chancery  Court  at  Memphis,  for 
dower;  and  heard  by  Judge  J.  P.  Caruthers,  at  th.e 
February  Term,  1860.  There  was  a  decree  assigning 
dower  to  the  complainant,  Mrs.  Martha  C.  Boyers.  The 
defendants  appealed. 

Thornton  &  Dabney,  for  complainant. 

WiCKERSHAM  &  Beecher,  for  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by   the   complainant  as   widow    of 

Siremus  W.  Boyer,  against  G.  M.  Boyer,  his  only  heir, 
and  Bradley,  the  purchaser,  at  a  trust  sale  of  the  land,  to 
recover  her  dower  in  the  same.    The  facts  are  these: 

In  December,  1856,  the  deceased  husband  executed  a 
deed  of  trust  upon  the  land  to  secure  a  debt  of  $6,000, 
due  one  year  after  that  time,  with  power  to  sell  in  case 
of  failure  to  pay.  He  married  complainant  in  April,  1857, 
and  died  September,  1859.  After  that,  the  land  was  sold 
for  the  satisfaction  of  the  debt  secured  by  the  deed,  and 
bought  by  the  defendant  Bradley.  Under  these  facts  has 
she  a  right  to  dower  as  against  Bradley? 

She  certainly  has  not,  unless  her  case  is  embraced  in  the 
act  of  1855^6,    Code,  2399;   for  before  that  our  decisions 
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clearly  excluded  her  right.  We  understand  the  latter  to 
contain  in  a  condensed  form  the  substance  of  the  cases  of 
the  former.  This  act  changes  the  previous  law  so  as  to 
give  a  widow  dower  in  lands  "mortgaged  or  conveyed  in 
trust  to  pay  debts"  where  the  "husband"  dies  before  fore- 
closare  or  sale. 

Bat  the  question  here  is,  whether  lands  mortgaged  be- 
fore the  marriage,  but  not  sold  till  after  the  death,  are 
m  braced  by  this  act,  or  does  it  apply  only  to  cases  where 
the  mortgage  is  made  during  coverture.  We  think  the 
latter  is  clearly  the  proper  construction.  We  have  no 
decisions  on  the  point,  but  in  the  "History  of  a  Lawsuit," 
417,  this  construction  is  given  to  the  act.  It  must  be  so 
upon  principle.  Dower  is  an  interest  that  originates  after 
the  marriage.  It  is  inchoate  during  the  coverture,  and 
not  consummate  till  the  death  of  the  husband,  4  Kent.,  50« 
It  is  a  right  which  only  attaches  upon  the  marriage. 
Before  it  attached  or  originated  there,  in  this  case,  the 
title  had  passed  out  of  the  husband  and  vested  in  another. 
Nothing  remained  in  him  but  the  right  of  redemption. 
Tliat  could  only  apply  to  the  surplus  after  satisfying  the 
debt  for  which  it  was  bound.  The  right  of  dower  can 
only  extend  to  one-third  of  this  interest.  The  fixed  and 
vested  right  of  the  trustee  for  the  benefit  of  the  creditor 
cannot  be  impaired  by  posterior  events.  The  case  pro- 
vided for  by  the  Statute  is  altogether  different.  That  is 
the  protection  of  the  inchoate  right  of  the  wife  against  the 
subsequently  created  right  of  the  mortgagee.  Before  this 
act  the  law  gave  the  preference  to  the  latter  over  the 
former,  but  by  it  their  positions  were  reversed.  That  is 
all  the  change  intended  to  be  made.  This  change  only 
relates  to   conveyances   of  that   character  made  by  the 
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kiuband,  not  by  ond  irho  was  afterwards  to  become  such. 
It  only  applies  to  lands  owned  after  the  marriage  and 
conveyance  by  husbands. 

The  Court  below  thought  differently,  and  overruled  the 
demurrer  to  tlie  bill. 

His  decree  must  be  reversed,  and  the  bill  dismissed. 


Jambs  T.  Doyle  vs.  Robert  L.  SurxH. 

t.  Feauddlsitt  GoNVSTANCBii.  Deed  of  Truat,  Fraud  in  law.  If » 
deed  be  not  Aravdulent  upon  its  face,  a  Court  cannot  pronounce 
against  it.  If  the  fraud  does  not  pkUnljf  appear  upon  (he  face  of 
the  deed  it  is  the  duty  of  the  Coart  to  suffer  the  jury  to  pass  upon  it. 

2.  Same.  Sams.  Fviure  SeapimaibiiHiea,  A  provision  in  a  deed  of 
trust  to  secure  future  responsibilities  is  not  necessarily  fraudulent; 
it  depends  on  the  bona  fidet  of  the  transaction.  Where  a  prorision 
of  this  liind  occurs,  the  fraud  is  not  determined  by  the  face  of  the 
deed,  but  becomes  a  matter  of  proof. 

t.  Same.  Sake.  Ind^fimte  duration^  A  debtor  in  faiUng  cireumstanees 
cannot  convey  all  his  property  to  trustees,  so  as  to  exempt  it  ftrom 
execution  for  an  indefinite  time,  until  the  profits  pay  all  charges; 
the  property  then  to  be  re-conTcyed  or  revert  to  the  original  owner. 
Property  cannot  thna  be  withdrawn  from  the  operation  of  the  law 
for  the  benefit  of  the  debtor  to  enable  him  to  traffic.  A  provision 
which  materially  delays  the  creditor  in  the  assertion  of  his  rights, 
especially  when  coupled  with  a  reservation  of  any  part  of  the 
property  to  the  grantor,  makes  the  whole  deed  Toid. 

4.  Same.  Same.  Renduary  intereet  A  residuary  interest  does  no*, 
vitiate  the  conveyance,  unless  the  assignment  be  merely  colorable 
and  made  for  the  sake  of  the  resulting  trust. 

5b  Saxe.  Same.  Continuance  <(f  debtor^ e  bonnets,  A  stipulation  may 
be  made  for  the  continuance  of  the  debtor's  business  by  the  as- 
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BigneC)  wbero  it  in  intended  to  aid  in  winding  up  the  debtor's  busi- 
ness, and  more  effectuiilly  to  promote  llie  interest  of  tlie  creditors. 

C.  Pleadinq.  Tho  want  of  a  plea  or  issue  constitutes  at  most  bat  an 
error  in  the  judgment,  but  does  not  render  it  void,  or  affect  the 
authority  of  the  Sheriff  to  execute  writs  issued  upon  it. 


FROM  MEMPHIS. 


This  cause  was  tried  before  Judge  John  P.  Caruthers, 
at  the  January  Term  of  law  side  of  the  Common  Law  and 
Chancery  Court  of  the  city  of  Memphis,  1860.  There  was 
a  judgment  in  favor  of  the  defendant,  Smith.  Doyle, 
plaintiff,  appealed. 

Small  &  Foutb,  for  Doyle. 
Vance  &  Anderson,  for  Smith. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  in  the  nature  of  a  writ  of  error  from 
a  judgment  rendered  against  the  plaintiff  in  the  Common 
Law  and  Chancery  Court  of  the  city  of  Memphis  on  the 
law  side  of  that  Court,  in  an  action  of  replevin  brought 
by  him  against  the  defendant,  for  tlie  recovery  of  certain 
boxes  of  merchandize.  The  case  involves  the  validitv  of 
an  assignment  made  by  George  W.  Hanna,  bearing  date 
the  IGth  of  March,  1858,  for  the  benefit  of  John  Canno- 
van,  the  plaintiff  being  the  trustee  in  the  assignment.  The 
Court  below  decided,  on  the  face  of  the  deed  itself,  that 
in  point  of  law  it  was  fraudulent  and  void  as  against  the 
defendant.  The  Sheriff,  who  had  levied  on  the  merchan- 
dize, by  virtue  of  an   execution   in  favor  of  John  Wild- 
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berger,  against  said  Hanna,  and  refused  to  allow  it  to  go 
to  the  jury  as  evidence,  to  which  plaintiff  excepted. 

As  a  reason  for  the  assignment,  the  deed,  in  substance, 
states  that  Hanna  had,  in  January,  prior  to  its  execution, 
purchased  from  Phillips  &  White,  a  firm  then  doing  a 
mercantile  business  in  the  city  of  Memphis,  their  stock  of 
goods  and  merchandize  in  the  store-house  numbered  two 
hundred  and  thirty-three,  on  the  west  side  of  Main  street, 
in  said  city,  and  was  conducting  said  business  at  said 
stand;  that  to. enable  said  Hanna  to  make  said  purchase 
and  conduct  said  business,  and  to  secure  his  indebtedness 
tlierefor,  he  had  applied  and  obtained,  for  his  accommo- 
dation, the  endorsements  of  the  said  Cannovan  upon 
divers  promissory  notes  made  by  said  Hanna,  and  spec- 
ially enumerated  in  the  deed;  that  also,  for  the  accommo- 
dation of  said  Hanna  in  the  premises,  the  said  Cannovan 
had  loaned  him  the  use  of  his  name,  as  maker,  to  divers 
other  promissory  notes  which  are  specially  described  in 
the  deed,  and  which  had  been  delivered  to  different  par- 
ties; also,  that  to  add  to  said  stock  of  goods,  the  said 
Cannovan,  at  the  request  and  for  the  accommodation  of 
said  Hanna,  had  purchased  goods  upon  time,  and  placed 
the  same  in  said  store-house  as  a  part  of  said  stock; 
that  these  goods  were  purchased  of  various  persons, 
whose  names,  as  well  as  the  prices,  are  stated,  and  for 
which  said  Cannovan  was  individually  liable;  and,  further- 
more, that  the  said  Cannovan,  at  the  request  of  said 
Hanna,  had  consented,  whenever  it  might  become  neces- 
sary in  the  prosecution  of  said  business,  to  assume,  en- 
dorse, or  otherwise  become  security  for  said  Hanna  in 
incurring  other  liabilities  in  behalf  of  said  business.  And 
the  said  Hanna,  in  consideration  of  the  premises,  and  to 
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protect  and  indemnify  the  said  Gannovan  from  all  loss 
which  he  might  be  subjected  to  in  consequence  of  the 
before  mentioned  acts  on  his  part,  did  bargain,  sell  and 
deliver  to  the  plaintiflF,  all  the  stock  of  goods,  wares  and 
merchandize,  (or  such  thereof  as  were  legally  the  subject 
of  deed  of  trust,)  then  in  the  store  house,  together  with 
the  fixtures  thereof,  "and  also  the  further  increase  which 
may  be  made  to  said  stock  of  goods  or  business."  And 
the  plaintiflF  was  authorized  and  required  to  sell  the 
eflfects  assigned,  from  time  to  time,  in  the  ordinary  course  of 
business,  on  such  terms  as  should  be  most  advantageous  to 
the  parties  in  interest  in  the  deed,  and  after  paying  the 
expenses  of  the  trust  and  of  the  business,  allowing  him- 
self a  reasonable  salary  for  his  services,  to  apply  the  pro- 
ceeds of  the  sale  to  the  payment  of  th€  foregoing  liabili- 
ties, paying  them  as  fast  as  they  matured,  and  to  that  end 
he  had  power  to  make  forced  sales,  by  auction  or  other- 
wise. He  was  required  to  keep  regular  accounts  of  sales, 
disbursements  and  liabilities;  to  allow  the  parties  in  in 
terest  constant  and  ready  access  to  his  books;  to  obey  the 
said  Gannovan  in  executing  the  trust,  and  to  sell  out  said 
eflTects,  and  to  close  up  said  business  whenever,  and  in  any 
manner  the  said  Gannovan  might  direct.  He  was  impow 
ered  to  exchange  any  of  the  eflfects  assigned  for  other  prop- 
erty, which  was  to  be  subject  to  the  original  trust;  and 
might  endorse  on,  or  annex  to,  the  deed,  a  statement  of 
any  further  liabilities  which  the  said  Gannovan  might  in- 
cur  for  said  Hanna,  and  the  statement  should  become  a 
part  of  the  deed.  Finally,  after  paying  the  expenses  of 
the  trust  and  of  the  business,  as  before  stated,  he  was  re- 
quired to  devote  the  proceeds  of  the  sale  or  exchange  to 
the  payment  of  all  liabilities  incurred  by  sajd  Gannovan 
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for  said  Hanna,  or  in  behalf  of  said  business;  so  that  the 
said  Gannovan  should  be  saved  from  all  loss  in  the 
premises,  paying  any  surplus  to  the  said  Uanna  or  his 
assigns. 

It  is  insisted;  in  argument,  that  the  assignment,  even  if 
honestly  made,  is  bad,  because  made  to  secure  against 
future  as  well  as  present  responsibilities.  It  must  be 
borne  in  mind,  that  in  the  present  attitude  of  the  cause, 
our  attention  is  confined  to  the  question  of  fraud  in  law. 
If  the  deed  be  not  fraudulent  on  its  face,  we  cannot  now 
pronounce  against  it,  neither  could  the  Court  below.  A 
provision  in  a  deed  to  secure  future  responsibilities  is 
not  necessarily  fraudulent.  It  depends  on  the  bona  fides 
of  the  transaction.  It  cannot,  therefore,  be  absolutely 
asserted  of  this  provision  that  it  is  fraudulent  in  law. 
This  is  a  matter  of  proof,  and  cannot  bo  determined  on 
the  face  of  the  deed:  Arthur  vs.  the  Commercial  & 
Railroad  Bank  of  Vicksburg,  9  Smedes  &  MarshalFs  Re- 
ports, 432;  Hendricks  vs.  Robinson  et  als.^  2  Johns.  Ch. 
Rep.,  308,9.  This  Court  recognized  this  as  the  correct 
rale  in  a  late  case  at  Knoxville. 

The  most  serious  diflSculty  in  the  way  of  this  assign- 
ment is  its  indefinite  duration,  and  the  obvious  purpose 
for  which  it  was  made.  The  stock  of  goods  in  this  store, 
witb  such  as  may  in  the  future  be  purchased  and  brought 
into  the  business,  are  conveyed  to  the  assignee,  and  with 
them  he  is  to  traffic  as  any  other  merchant.  The  grant- 
or's affairs,  as  they  were  at  the  assignment,  are  not  to  be 
-wound  up,  but  just  the  reverse^  The  business  is  to  be 
prosecuted,  and  new  goods,  from  time  to  time,  added  for 
an  indefinite  period,  at  least  until  Cannovan  directs  other- 
wise.    The   expenses   of    the    business    and    Cannovan's 
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liabilities  are  to  be  paid;  and  Hanna,  for  whose  benefit 
chiefly  the  arrangement  was  manifestly  made,  is  to  have 
the  surplus,  including  what  of  the  stock  may  remain,  and 
the  profits.  This  may  be  after  the  lapse  of  many  years. 
The  law  does  not  permit  a  debtor  in  failing  circum- 
stances, to  convey  all  his  property  to  trustees,  so  as  to 
exempt  it  from  execution  for  an  indefinite  time,  to  author- 
ize them  to  hold  it  against  creditors  until  the  profits  pay 
all  charges,  expenses  and  debts,  and  then  to  re-convey  it, 
or  permit  it  to  revert  to  the  original  owner.  Property 
in  this  manner  and  to  this  extent,  cannot  be  withdrawn 
from  the  operations  of  the  law  in  its  due  course,  against 
the  consent  of  existing  creditors;  neither  can  property  be 
thus  withdrawn  and  held  with  a  view  to  traffic  and  make 
gain  for  the  benefit  of  the  debtor.  An  assignment  may 
be  drawn  with  a  stipulation  for  the  continuance  of  the 
debtor's  business  by  the  assignee,  and  where  this  is  done 
as  ancillary  to  the  winding  up  of  the  debtor's  a£fairs,  and 
with  the  view  of  more  effectually  promoting  the  interests 
of  creditors,  it  will  be  sustained  as  valid;  but  when  a 
stipulation  of  this  kind  is  intended  chiefly  for  the  benefit 
of  the  assignor,  it  will  have  the  effect  of  avoiding  the 
assignment.  It  is  a  settled  rule  of  decision  in  such  cases, 
that  any  provision  which  materially  hinders  and  delays 
creditors  in  the  assertion  of  their  rights,  especially 
when  coupled  with  a  reservation  of  any  part  of  the  prop- 
erty to  the  granter  in  the  deed,  makes  the  whole  void. 
No  permanent,  lasting  and  material  benefit  can  be  secured 
to  him  without  vitiating  the  whole  conveyance:  9 
Smcde's  &  MarshalTs  Rep.,  433;  Hafner  vs.  Irwin,  1 
Wd.  Law,  490;  Hyslop  vs.  Clark,  14  Johns.  458;  Sommer- 
ville  vs.  Horton,   4  Yor.,   548.    In   the  language   of  the 
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Conrt  of  Appeals  of  Mississippi,  the  direct  tendency  of 
an  assignment  like  this,  by  an  insolvent  or  failing  debtor, 
is  to  lock  up  the  estate  indefinitely,  to  create  a  perpetui- 
ty, to  hinder  and  delay  creditors  unreasonably,  and  to 
secure  an  ultimate  and  permanent  advantage  to  the 
grantor.  This  is  so,  no  matter  what  may  have  been  tlie 
actual  intention  of  the  debtor. 

To  be  sure,  we  hold  in  Tennessee,  tliat  ordinarily  the 
share  of  the  assignor  in  the  mere  residuum,  after  paying 
the  debts  provided  for  in  a  deed,  does  not  per  se  vitiate 
an  assignment;  Austin  vs,  Johnson,  7  Hum.,  91,  2.  Such 
a  residuary  interest  necessarily  arises  in  every  loss  where 
property  is  assigned  to  pay  debts,  or  to  satisfy  other 
specified  objects;  and  unless  the  assignment  be  merely  col- 
orable, and  made  for  the  sake  of  the  resulting  trust,  it  is 
not  void:  Wilkes  and  Fontaine  vs.  Ferris,  Johns.,  335, 
334.  But  still  the  question  recurs,  are  the  creditors  un- 
reasonably delayed  by  the  nature  and  character  of  the 
assignment,  or  was  it  intended  chiefly  for  the  benefit  of 
the  assignor,  to  withhold  the  estate  from  his  creditors, 
and  enable  him  or  his  assignee  to  trade  upon  it,  and  to 
secure  to  himself  the  ultimate  profits?  If  so,  this  will 
avoid  the  assignment.  But  it  seems,  if  there  be  no  actual 
or  intentional  fraud,  that  this  doctrine  of  legal  fraud,  be- 
cause of  excessive  delay  in  closing  a  trust,  docs  not  neces- 
sarily apply,  unless  all,  or  the  greater  portion  of  the 
property  of  the  debtor,  be  included  in  the  assurance,  and 
unless,  also,  its  value  be  greatly  or  considerably  beyond 
the  amount  of  the  debt  to  bo  secured.  If  these  circum- 
stances concur,  then  the  period  of  indulgence  to  the  debtor 
becomes  important  to  other  creditors,  because  to  the  sur- 
plus beyond  the  grantee's  claim  they  must   look  for   satis- 
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faction  of  their  demands:  Bennett  d  ala  vs>  Iron  Works 
et  cds,  5  Hum.,  612-618.  It  is,  however,  difficult,  indeed, 
impossible,  to  lay  down  any  precise  and  definite  rule  ap' 
plicable  in  all  cases.  If  the  deed  may  be  good,  if  it 
does  not  plainly  appear  upon  its  face  to  be  fraudulent,  it 
is  the  duty  of  the  Court  to  suflFer  the  jury  to  pass  upon 
it.  Undoubtedly  a  party  not  indebted  may  make  an  ar- 
rangement like  that  involved  in  this  assignment,  and  so 
he  may,  with  the  assent  of  his  creditors,  however  numer- 
ous: Bodley  et  als  vs.  Goodrich,  7  Howard  U.  S.  Rep., 
276-278.  But  if  he  be  indebted,  can  he  do  so  without 
the  sanction  of  his  creditors?  We  think  not.  It  seems 
to  us  that  there  is  sufficient  upon  the  face  of  this  deed  of 
trust  for  the  law  to  pronounce  it  fraudulent  as  against 
creditors.  It  was  intended  chiefly  for  the  benefit  of  the 
grantor,  (Hanna,)  to  enable  him  to  carry  on  business  in 
the  name  of  another,  and  secure  his  property  beyond  the 
reach  of  creditors,  he  himself  to  have  the  ultimate  nett 
fruits  or  profits  of  the  adventure.  We  consider  the  law 
well  settled  that  although  a  debtor  may  prefer  a  creditor 
by  deed  of  trust,  yet  he  cannot  thereby  contract  for  his 
own  benefit.  He  may  give  up  his  property  honestly  to 
pay  his  debts,  but  he  cannot  secure  to  himself  its  use  and 
enjoyment,  and  if  he  do  so  the  transaction  is  fraudulent 
as  against  his  other  creditors:  Gott  vs.  Dibrell,  10  Ycr.,  155. 

This  affirms  the  judgment  and  disposes  of  the  case  with- 
out any  enquiry  as  to  the  eflfect  of  the  fact,  that  the 
merchandize  in  question  did  not  belong  to  the  original 
stock  on  hand  at  the  time  of  the  assignment,  but  was 
subsequently,  a  few  days  prior  to  the  levy,  purchased  by 
Hanna  and  brought  into  the  store. 

The  position  of   the  counsel  of   the  plaintiff,  that   the 
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judgment  in  favor  of  Wildberger  is  void,  has  nothing  in 
it.  The  Circuit  Court  of  Shelby  county  had  jurisdiction 
of  the  subject  matter  of  the  judgment,  and  of  the  person 
of  Hanna,  by  actual  service  of  process;  and  the  want  of  a 
plea  or  issue  constituted,  at  most,  but  an  error  in  the 
judgment,  but  did  not  make  it  void,  or  affect  the  authori- 
ty of  the  Sheriff  to  execute  writs  issued  upon  it. 
The  judgment  must  be  affirmed. 


Rose  et  als,  vs.  Allen,  Ex'r. 

1.  W1LI.S.  AUataiion  of  Will  qf  Realty.  Act  of  1784.  By  the  Act  of 
1784,  a  Will  to  pass  real  estate,  must  be  attested  by  two  subscribing 
witnesses,  in  the  presence  of  the  testator,  and  at  his  request.  It  is 
sufficient,  if  the  will  were  read  to  the  testator,  and  he  knew  its  con- 
tenta,  and  signed  it,  and  the  witnesses  attested  it  in  his  presence  at 
his  request ;  these  facts  may  be  proven,  bj  persons  olher  Ihan  the 
subscribing  witnesses. 

2,  Same.  Evidence.  Testimony  of  subscribing  toilnesses  may  be  attacked. 
The  eridence,  of  the  subscribing  witnesses  to  a  Will,  may  be  coutro* 
Teried:  even,  if  they  all  swear  that  the  Will  was  not  duly  executed, 
the  devisee  may  go  into  other  evidence  to  prove  its  due  execution ;  but 
in  a  case  of  this  kind,  the  eTidence  must  be  full  and  clear  to  establish 
the  Will.  A  subscribing  witness,  by  putting  his  name  to  a  Will,  in 
effect,  certifies  to  his  knowledge  of  the  mental  capacity  of  the  testa- 
tor, and  to  the  due  execution  of  the  instrument ;  he,  therefore,  weakens 
his  own  credibility,  when  he  gives  evidence  against  the  validity  of 
the  Win. 


FROM  CARROLL. 


This  was  a  contest  upon  an  issue   of  devisavit    vel  non, 
tried  before  Fitzgerald,  J.,  at  the  November  Term,  1860. 
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There  was  a  verdict   of  the  jury,  establishing  the  will  of 
Jonathan  Rose.    The  defendant's  appealed. 

Isaac  R.  Hawkins,  for  Rose  and  others. 

Alvin  Hawkins,  for  Allen,  Ex'r. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  contest  upon  an  issue  of  devisavit  vel  non,  as 
to  the  validity  of  the  Will  of  Jonathan  Rose,  who  died 
in  November,  1856,  in  Carroll  County.  The  question  is, 
whether  it  is  so  executed  as  to  pass  real  estate  under 
the  Act  of  1784,  ch.  22,  Sec.  11.  The  testator  had  no 
children,  and  devised  his  estate  to  his  surviving  wife, 
and  the  will  is  contested  by  his  collateral  kindred. 

It  was  attested  by  two  subscribing  witnesses,  A.  Barks- 
dale  and  David  Evans,  the  latter  being  an  illegitimate 
half  brother  of  the  testator.  Barksdale  proved  that  he 
wrote  the  will  about  sun-up,  in  pursuance  of  the  direc- 
tions given  him  by  the  testator  at  the  time,  being  sent 
for  to  do  so  about  day-light.  Milton  Rose,  (who  appears 
to  be  one  of  the  contestants,)  being  the  messenger:  that 
he  found  the  testator  very  ill,  lying  in  a  bed  in  the 
north-west  corner  of  the  house,  on  his  right  side,  with  his 
face  toward  the  fire-place,  which  was  in  the  west  end  of 
the  house,  and  near  the  bed ;  that  he,  (the  witness,)  sat  by 
the  side  of  the  bed,  while  he  wrote  the  Will ;  that  after 
he  had  finished  writing  the  will,  he  read  it  to  the  testa- 
tor, and  asked  him  if  it  was  right :  he  said  it  was  ;  wit- 
n^s  then  told  testator  he  must  sign  it,  thereupon  the 
testator,  with  the  assistance  of  some  member  of  the  fami- 
ly, rose  up ;  witness  handed  him  the  Will,  but  being  an 
illiterate  man   witness  wrote    his  name  to  the  Will,  and 
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put  it  in  his  hand,  and  gave  him  the  pen,  and  held  his 
band  while  he  made  his  mark ;  he  told  him  he  most  have 
it  witnessed;  testator  said,  you  can  witness  it;  witness 
said  yoa  mast  have  two  witnesses  ;  the  testator  then  said 
you  and  brother  Dave  can  witness  it,  alluding,  as  witness 
supposed,  to  David  Evans,  who  was  then  standing  on  the 
hearth,  he  then  witnessed  the  paper,  and  wrote  the  name 
of  David  Evans,  as  one  of  the  attesting  witnesses,  and  he, 
(Bvans,)  made  his  mark,  all  of  which  was  done  immedi- 
ately after  the  signing  of  the  will,  and  in  presence  of  the 
testator.  The  witness  had  learned  from  Milton  Rose,  (on 
the  way,)  what  writing  was  to  be  done,  that  it  was  a 
Will  for  Jonathan  Rose,  and  when  he  first  went  into  tho 
house  before  the  Will  was  written,  he  held  out  his  hand 
to  the  testator,  who  also  held  out  his,  and  they  shook 
hands,  and  he  said  to  the  testator,  I  have  come  to  do 
that  writing,  but  I  must  warm  first ;  to  which  testator 
said,  "well,"  and  after  witness  had  warmed  a  little,  he 
wrote  tho  Will,  and  it  was  executed  as  above  stated. 

The  same  facts,  so  far  as  material  to  this  contest,  are 
fully  proved  by  a  gentleman  of  standing  and  intelligence, 
Dr.  S.  W.  Allen,  the  family  physician,  who  sat  near 
Barksdale,  and  held  the  inkstand  while  he  wrote  the  Will, 
and  who  was  present  at  its  execution.  He  establishes 
that  the  testator  dictated  the  provisions  of  the  Will,  and 
that  it  was  written  in  accordance  with  his  instructions, 
that  be  selected  the  executor  named  in  the  Will,  over 
another  whom  his  wife  wished  appointed,  that  it  was  read 
to  him  by  Barksdale,  and  he  approved  it,  and  signed  it,  by 
making  his  mark,  and  that  immediately  after  the  signing 
of  the  Will,  it  was  attested  at  the  request,  and  in  the 
presence  of  the  testator,  by  Barksdale  and  Evans,    who 
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did  SO  in  the  presence  of  each  other,  that  the  conversa- 
tion of  the  testator  in  relation  to  the  Will,  at  the  time 
of  its  execution,  was  entirely  rational. 

Evans,  the  other  attesting  witness,  whose  testimony  is 
open  to  remark,  his  feelings,  to  say  the  least,  being  with 
the  contestants,  on  whose  behalf  he  was  examined,  after 
agreeing  with  Barksdale  as  to  the  posture  of  testator  in 
the  bed,  near  tlie  fire-place,  states  tliat  lie  was  present  at 
the  time  the  Will  was  signed;  that  Barksdale  turned  to 
him,  and  requested  him  to  sign  his  name  as  a  witness  to 
the  Will ;  that  he  told  him  he  could  not  write,  but  that 
if  he  would  write  his  name,  he  would  make  his  mark ; 
that  he  was  cold  and  scared,  and  could  not  write — that 
he  could  write,  but  sometimes  made  his  mark;  that 
Barksdale  did  write  his  name  to  the  Will  as  an  at- 
testing witness,  and  he  made  his  mark  ;  that  this  was 
done  standing  upon  the  hearth,  near  the  fire,  some 
two  or  three  feet  from  the  side  of  the  bed  where 
the  testator  lay,  that  Dr.  Allen  was  present ;  that 
when  witness  came  into  the  house  that  morning,  he 
found  Barksdale  sitting  by  the  bed-side  writing  the  Will, 
with  some  two  or  three  lines  to  write,  and  when  he 
had  finished,  he  got  up  and  turned  round  facing  the  tes- 
tator, and  held  up  the  paper  and  asked  him  if  he  ac- 
knowledged that  paper  to  be  his  Will;  that  witness 
could  not  understand  the  answer;  that  Barksdale  then 
asked  the  testator  if  he  was  in  the  same  mind  that  he 
was  before,  and  that  testator  made  motions  with  his  head, 
which  witness  took  to  be  yes ;  witness  thought  he  was 
low,  and  coald  not  understand  him  when  he  spoke;  that 
he  remained  in  the  room  at  the  hearth,  by  the  fire,  from 
the  time  he  went  into  the  house  until  the   Will    was  exe- 
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cuted,  and  did  not  hear  Barksdale  read  the  Will  to  the 
testator,  nor  see  the  testator  sign  it,  nor  hear  the  testa- 
tor say  he  had  signed  it,  and  request  witness  to  attest  it; 
that  he  did  not  see  Barksdale  sign  the  Will  as  a  wit- 
ness, or  know  who  wrote  the  testators'  name  to  it, 
or  made  the  mark  attached  to  his  name;  nor  did  he  hear 
testator  give  any  instructions  as  to  the  Will. 

It  is  not  insisted  here,  and  could  not  be  upon  evi* 
deoce,  that  there  is  any  lack  of  testamentary  capacity, 
or  that  this  Will  is  affected  by  fraud  or  imposition  ; 
neither  can  there  be  any  doubt,  whether  it  were  heard 
by  Evans  or  not,  that  the  testator  did  request  both 
Barksdale  and  Evans  to  become  attesting  witnesses  to 
it.  The  testimony  of  Barksdale  and  Allen  shows  a 
complete  execution  of  this  Will,  including  its  attestation 
by  the  requisite  number  of  witnesses,  and  the  subsequent 
treachery  or  failure  of  memory  of  the  witness,  (Evans,) 
does  not  destroy  or  invalidate  it.  It  is  difficult  to  be- 
lieve that  he  did  not  hear  it  read  to  the  testator,  and 
hear  him  approve  it,  and  he  must  have  seen  Barksdale 
sign  his  name,  and  the  testator  make  his  mark,  and 
must  also,  in  some  way,  satisfactory  to  himself,  have  a^ 
certained  that  the  testator  desired  him  to  become  a 
witness  to  it. 

The  argument  in  the  Circuit  Court — and  the  same  ar- 
gument is  made  here — that  in  order  to  pass  real  estate 
the  witness  must  not  only  see  the  testator  sign  the  Will, 
or  hear  him  acknowledge  it,  and  be  requested  by  him  to 
witness  it,  but  that  the  facts  that  the  Will  was  so  signed, 
or  acknowledged  and  attested,  must  be  made  to  appear  by 
the  testimony  of  the  attesting  witnesses. 

The  Circuit  Judge  refused  so  to  instruct  the  jury,  and 
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upon  this  sabjoct  charged  them  that  the  Will  must  be  a^ 
tested  by  two  subscribing  witnesses,  in  the  presence  of  the 
testator  and  at  his  request;  that  it  was  sufficient  if  the 
Will  was,  in  fact,  read  to  him,  and  he  knew  its  contents, 
and  did  sign  it,  and  request  them  to  witness  it,  and  they 
did  so  in  his  presence,  and  that  these  facts  could  be 
proven  by  persons  other  than  the  subscribing  witnesses. 

This  instruction  is  not  erroneous.  It  is  well  settled, 
that  if  the  attesting  witness  denies  his  attestation,  or  will 
not  swear  that  he  saw  the  testator  execute  and  publish  his 
will,  or  alleges  the  incapacity  of  the  testator,  his  hand- 
writing may  be  proved,  and  his  testimony  controverted. 
Even  if  the  subscribing  witnesses  aU  swear  that  the  Will 
was  not  duly  executed,  the  devisee  may,  notwithstanding, 
go  into  other  evidence  to  prove  its  due  execution.  In  all 
cases,  however,  where  the  witnesses  clash  in  their  state- 
ments, or  deny  their  attestations,  the  evidence  in  favor  of 
the  Will  must  be  clear  and  full  to  substantiate  it. 

By  putting  his  name  to  the  instrument,  Evans,  in  effect, 
certified  to  his  knowledge  of  the  mental  capacity  of  the 
testator,  and  to  the  due  execution  of  the  Will,  and  in 
swearing,  as  he  has  done,  against  his  own  act  and  conduct 
at  the  time,  he  has  shaken  his  own  credibility.  The  cir- 
cumstances attending  the  execution  of  this  Will,  the  con- 
duct of  all  the  parties,  the  whole  res-gestcej  demonstrate 
that  the  requisitions  of  the  Statute  have  been  observed: 
Modern  Probate  of  Wills,  458,  459,  490,  491,  492. 

The  judgment  of  the  Circuit  Court,  upon  the  verdict  of 
the  jury,  establishing  the  Will,  must  be  affirmed. 
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R.  B.  Bone  &  Bro.  vs.  Samuel  6.  Greenlee. 

1.  Registration.  Evidence,  Clerk's  certificate.  Before  an  instrument 
that  by  the  laws  of  this  State  is  required  to  be  registered,  can 
be  read  in  evidence  hrfore  the  Courts,  the  Clerk,  in  his  certificate  of 
acknowledgment  before  him,  must  follow  the  form  of  certificate 
prescribed  by  Section  2048  of  the  Code.  The  object  of  the  law 
being  to  establish  a  uniform  rule  for  the  authentication  of  all  in- 
tftruments  required  to  be  registered,  irrespectiTe  of  whether  they 
were  made  and  acknowledged,  or  proved,  within  or  without  the 
limits  of  the  State. 

« 

2.  Same.  Therefore,  where  the  Clerk  of  the  County  Court  of  Burke 
county,  North  Carolina,  in  making  his  certificate  of  acknowledg- 
ment upon  a  power  of  attorney,  failed  to  insert  that  he  was 
'* personally  acquainted"  with  the  maker,  the  same  was  not  prop- 
erly authenticated,  and  could  not  be  read  in  evidence  in  the  Courts 
of  this  State. 


FROM   PAYETTE. 


This  cause  was  tried  before  Judge  J.  C.  Humphreys,  at 
the  November  Term,  1859.  The  plaiuti£fs  offered,  in  evi- 
deDce,  a  power  of  attorney  from  defendant  to  his  brother, 
whicb  was  rejected  by  the  Court.  There  was  a  judgment 
io  favor  of  defendant.    Plaintiffs  appealed. 

John  D.  Goodall,  for  plaintiff  in  error. 

Joel,  L.  Pulliam,  for  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  for  goods,  wares  and 
merchandise  sold  and  delivered  by  the  plaintiff  to  the  de- 
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fendant.    The  action  was   commenced   by  attachment,  the 
defendant  being  a  non-resident. 

On  the  trial,  verdict  and  judgment  were  rendered  for 
the  defendant,  and  an  appeal  in  error  to  this  Court. 

The  plaintiff  proposed  to  establish  the  account  sued  on 
by  a  promise  to  pay  the  same,  made  by  E.  E.  Greenlee, 
(the  brother  and  agent  of  the  defendant,)  in  the  winter  of 
1858;  and  to  show  the  authority  of  the  agent  to  make 
the  promise,  and  its  obligatory  force  upon  the  defendant, 
the  plaintiff  offered  to  read  a  "power  of  attorney,"  exe- 
cuted by  the  defendant  on  the  llth  of  December,  1858,  in 
Burke  county.  North  Carolina,,  constituting  said  E.  E. 
Greenlee  his  agent  and  attorney  in  fact  for  various  pur- 
poses, in  Tennessee;  and,  among  others,  as  was  assumed, 
to  adjust  and  pay  the  account  sued  for. 

The  defendant  objected  to  the  reading  of  the  power  of 
attorney,  on  the  ground  "that  it  was  not  properly  authen- 
ticated." This  objection  was  sustained  by  the  Court,  to 
which  the  plaintiff  excepted. 

Whether  or  not  the  Court  erred  in  this  ruling  depends 
upon  the  construction  to  be  given  to  the  provisions  of  the 
Code  upon  this  subject,  the  instrument  having  been  ex- 
ecuted and  the  suit  commenced  since  it  went  into  opera- 
tion. 

The  power  of  attorney  was  acknowledged  by  the  maker 
before  the  Clerk  of  the  Court  of  Pleas  and  Quarter  Ses- 
sions of  Burke  county,  North  Carolina,  which  is  shown  to 
be  a  Court  of  Record.  The  "authentication"  of  the  instru- 
ment is  in  conformity  with  the  requirements  of  the  Code 
in  all  respects,  (Sec.  2038  to  2046  inclusive,)  except  thfiit 
the  Clerk's  certificate  of  the  acknowledgement  does  not 
pursue  the  formtda  prescribed  by  Sec.  2042:  the  important 
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fact  is  not  recited    that  the    Clerk   was  "personally  ac- 
quainted" with  the  maker. 

For  the  plaintiff,  it  is  insisted  that  this  provision  is  ap- 
plicable alone  to  instruments  made  and  acknowledged  in 
this  State,  and  that  it  was  not  intended  to  apply  to  any 
instrument  beyond  the  limits  of  this  State;  that  it  was 
designed  to  leave  the  latter  to  be  acknowledged  or  proved 
according  to  the  law  of  the  place  where  made.  We  do 
not  concnr  in  this  construction  of  the  provisions  of  the 
Code.  We  think  that  tlie  obvious  purpose  of  its  authors 
was  to  prescribe  a  uniform  rule  for  the  authentication  of 
all  instrmnents  required  to  be  registered  by  our  laws, 
irrespective  of  whether  they  were  made  and  acknowl- 
edged, or  proved,  within  or  without  the  limits  of  this 
State.  That  it  was  competent  to  the  Legislature  to  regu- 
late the  mode  and  prescribe  the  form  in  which  instruments 
executed  by  non-residents,  affecting  rights  of  property  or 
of  person  within  our  jurisdiction,  should  be  authenticated, 
will  not  be  questioned,  and  the  convenience  and  expe- 
diency of  a  uniform  rule  upon  this  subject  is  suflSciently 
apparent.  Section  2042,  provides  that  if  the  acknowledge- 
ment be  made  before  a  Clerk  of  the  County  Court  of  this 
State,  the  prescribed  '^  certificate ''  shall  be  annexed  to  the 
instrument. 

The  following  sections,  which  have  reference  to  instru- 
ments executed  beyond  the  limits  of  ihis  State,  direct  how 
the  different  tribunals  and  persons  empowered  to  take  the 
acknowledgment  or  probate,  shall  respectively  make  "the 
certificate,"  obviously  referring  to  the  certificate  prescribed 
in  the  previous  section. 

Upon  any  other  construction  we  are  left  without  any 
rale,  so  far  as  regards  the  probate  and  authentication   of 
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foreign  instruments,  inasmuch  as  all  former  laws  on  this 
subject  are  repealed  by  the  Code. 

It  follows  that  the  power  of  attorney  was  properly  ex- 
cluded. 

Judgment  affirmed. 


Haynes  et  ah.  vs.  Bridge,  Townley  &  Co. 

1»  Sheriff.  Wrongful  disposition  qf  note  received  for  collection'  W^hen 
a  Sheriff  receives  a  note  for  collection,  and  uses  it  in  payment  of 
his  own  debt,  instead  of  collecting  the  money  dae  upon  it,  there 
is  no  remedy  by  motion  against  him,  and  his  securities  are  not 
responsible  for  the  act. 

2  Same.  Ditcharge  qf  debtor's  Uahility,  The  actual  receipt  of  the 
money  by  the  Sheriff  is  necessary  to  release  the  debtor  from  his 
liability ;  and  the  debt  is  not  satisfied  when  the  Sheriff  receives 
debts  due  by  himself,  choses  in  action,  or  property. 

3.  Same.  Money  collected  without  process.  The  Sheriff  and  his  securi- 
ties'are  responsible  for  money  collected  without  process. 

4.  Same.  Unfinished  business,  Code^  Section  869.  A  Sheriff  may  trans- 
act such  unsettled  business  as  may  be  in  his  hands  at  the  time  he 
goes  out  of  office,  but  he  cannot  levy  process  after  his  term  of 
office  expires,  although  in  his  bands  at  the  time  he  goes  out  of  his 
term  of  service.  Section  869  of  the  Code  was  not  intended  to  change 
the  law  as  laid  down  in  the  Act  of  1811,  upon  this  subject. 

5.  Bank  Notes.  Current,  convertible  bank  paper  is  money,  and  a 
receipt  of  such  by  the  Sheriff  is  a  satisfaction  of  the  execution, 
unless  the  creditor  object  before  the  reception  of  it. 


FROM   HENRY. 


This  was  a  motion  against  the  Sheriff  of  Henry  county, 
and  his  securities,  for  failure  to  pay  over  moneys  collect- 
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ed,  and  for  failure  to  retarn  an  execntion  issaed  by  a 
Jostiee  of  tho  Peace;  tried  before  Jadge  Fitzoebald,  who 
gave  jadgment  against  the  Sheriff  and  his  sureties,  and 
they  bring  up  the  case  by  writ  of  error. 

McCampbell  &  WiLUAMSov,  for  plaintiffs  in  error. 

for  defendants  in  error* 
Wright,  J.,  delivered  the  opinion  of  the  Court 

This  is  a  writ  of  error,  prosecuted  to  this  Court  by 
a  Sheriff  and  his  sureties,  to  reverse  a  judgment  rendered 
upon  motion  against  him  and  them  in  the  Circuit  Court, 
finr  the  idleged  collection  of  certain  moneys,  or  notes,  or 
daima,  witiiin  the  jurisdiction  of  a  Justice  of  the  Peace; 
tad  for  the  non-return,  according  to  law,  of  a  certain 
execution  issued  by  a  Justice  of  the  Peace,  and  which 
money,  it  is  averred,  was  collected  by,  and  which  ezecu^ 
tion  came  to  the  hand  of,  a  deputy  of  the  Sheriff* 

Among  the  notes  alleged  to  have  been  so  collected,  and 

included  within  the  judgment,  was   one   for    the   sum  of 

|140«25,  upon  one  Nored  and  others,  and  as  to  which  the 

pro(tf  was  this:    During  the  term  of  office  of  the  Sheriff, 

the  note  was  received  for  collection,  by  his  deputy,  who 

owed  one   Turberville   the  sum  of  $100,  money  loaned* 

Turberville  applied  to  the  deputy  Sheriff  for  payment,  who 

told  him  he  did  not  have  the  money,  but  that  he  had  the 

note  on  Nored  and  others;  that  he,  (Turberville,)  ooold  get 

fte  monqr  on  it  when  called  for,  and  offered  him  said 

tfeote  if  be  would  pay  him  the  balance;  that  Turberville 
8 
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received  said  note  of  the  deputy  Sheriff  in  discharge  of 
the  $100,  and  paid  him  $40  or  $41,  the  difference,  and 
afterwards,  and  on  the  next  day,  collected  the  money  from 
Nored. 

We  think  the   Circuit  Court  erred  in  giving  judgment 
for  this  claim.    The    money    duo    upon  it    was,  in    fact, 
never    collected  by    the    officer,   but    instead    thereof,    he 
wrongfully  converted  and  disposed  of  the  note  in  payment 
of  his  own  debt.    For  such    an   act   no  Statute  gives  a 
remedy  by  motion.    If,  indeed,  there   should  be  any  offi- 
cial liability  about  it,  or  the  debtor  in  the  note  be  at  all 
discharged  by  the  payment  to  Turberville,  as  to  which  we 
here  need  now  say    nothing   authoritatively.    It  may  be 
proper,  however,  to  remark  that  the  Sheriff  is  a  ministe- 
rial officer,  whose  duties  and  responsibilities  are  prescribed 
by  law,  and  when  money  is  required  to  be  received  upon 
process  or  claims  put  in  his  hands,  he  can  lawfully  receive 
nothing  else;  and  if  he  do  so,  i.  e.,  if  he  take   debts  due 
by  himselfr  choses  in  action,  or  property,  it  is  not  a  satis- 
faction of  the  debt,  and  the  debtor   may  be  made  to  pay 
it  again,  and  the  Sheriff  having  acted  out  of  his  line  of 
duty,  his  securities  are  not  responsible  for  the  act.    The 
actual  receipt  of  the  money  by  the  Sheriff  is  a  condition 
of  the  debtor's  discharge.    The  cases  go  upon  the  ground 
of  public  policy,  which  will  not  suffer  the  officer  to  travel 
out  of  his  duty:  Bank  of  Orange  County  vs.  Wakeman,  1 
Cowen,  46;  Dickin  vs.  Gilleland,    lb.,   499;    Codinee    vsi 
Sield,  9  Jons..  263;  Lyttle.  vs.  Etherly,  10  Yer.,  389-893; 
Crutchfield   vs.  Robins,  Tingley   &  Co.,  5  Hum.,    IS-IS; 
Griffin  et  al.  vs.  Thompson,  2  Howard  U.  S.  Kep.,  244-259; 
Buchanan  et  cds.  vs.  Tinner  et  al.,  W.,  2&8.    In  the  cases  in 
2  Howard,  it  is  held  by  the  Supreme  Court  of  the  United 
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States,  that  a  Marshal  has  do  right  to  receive  even  bank 
notes  in  discharge  of  an  execution,  nnless  authorized  to  do 
80  by  the  plaintiff,  and  that  in  such  a  case  the  debtor  is 
not  acquitted  of  the  debt.  In  Tennessee  we  do  not  go  to 
this  extent,  holding  as  we  do,  (5  Hum.,  15-18)  that  cur- 
rent, convertible  bank  paper  is  money,  and  that  a  receipt 
of  such  by  the  Sheriff,  is  a  discharge  of  the  execution, 
unless  it  be  objected  to  on  the  part  of  the  creditors 
before  the  reception  of  it.  But  still  the  decisions  of 
both  Courts  equally  settle  the  principle,  that  the  Sheriff, 
without  the  sanction  of  the  creditor,  can,  in  the  discharge 
of  the  debt,  receive  nothing  but  money.  If  the  o£Bcer  had 
actually  collected  the  money  of  the  debtor  upon  the  claim, 
though  without  process,  then  by  force  of  the  legislation  of 
our  State,  he  and  his  sureties  would  be  liable;  but  the 
act  of  the  deputy  in  this  instance,  though  grossly 
wrongful,  was,  we  apprehend,  unoiBcial,  and  could  not  be 
obligatory  upon  the  principal  Sheriff  or  his  sureties,  or  on. 
the  creditor. 

As  to  the  execution  which  was  not  returned,  and  the 
amount  of  which  was  two  methods,  is  the  correct  one  in 
computing  the  Sheriff's  term,  for  it  was  held  in  Fondin 
d  als.  V8.  the  Planters'  Bank;  7  Hum.,  447,  that  where  a 
Sheriff  received  an  execution  before  his  term  of  service, 
expired,  returnable  qfterxoards^  that  unless  he  had  made  a 
levy  before  his  term  of  ofiBce  expired,  ho  had  no  power 
to  act  on  the  writ  afterwards,  and  that  he  and  his  sureties 
would  not  be  liable  on  motion  for  its  non-return;; and  it 
is  not  pretended  here  that  he  made  any  levtjy  or  com*- 
menccd  the  execution  of  the  writ.  In  such  a  case,  there 
is  no  oiBcial  default,  (at  least  as  to  the  return  of  the 
execution,)    during    the   Sherift's    term     for .  which   this 
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motion  is  given,  and  of  course  there  can  be  none  after- 
wards.  The  same  principle  was  involved  in  Todd  vs.  Jack* 
son  and  Securities,  8  Hum.,  398.  It  was  there  held  that 
under  the  Act  of  1811,  ch.  49,  sec.  1,  a  Sheriff  going  out 
of  office,  may  transact  such  business  as  may  remain  un* 
settled  in  his  hands  at  the  time  of  going  out,  but  he  is 
not  authorized  to  serve  process,  although  in  his  hands 
at  the  expiration  of  his  term  of  service;  and  that  the 
interest  of  the  community  demanded  this  construction  of 
the  act,  otherwise  a  question  of  great  difficalty  would 
arise,  as  to  the  liabilities  of  the  sureties  of  an  out-going 
Sheriff. 

This  section  of  the  Act  of  1811,  with  some  also  included 
within  the  judgment,  the  facts  are  these:  The  Sheriff  was 
elected  on  the  first  Saturday  in  March,  1858,  and  on  the 
5th  of  April  foUowiog,  qualified,  and  held  the  office  for 
his  term  of  two  years,  but  was  defeated  at  the  succeeding 
election  in  March,  1860,  and  went  out  of  office.  The 
deputy,  (Burnett,)  was  appointed  on  the  next  day,  (the 
6th  of  April,)  after  the  qualification  of  the  Sheriff,  and 
continued  in  office  during  the  official  term  of  his  principal; 
and  on  the  19th  day  of  March,  1860,  received  for  col* 
lection  the  execution  in  question,  which  was  issued  by  tiie 
Justice  of  the  Peace  on  that  day,  and  bore  that  date,  and 
was  returnable  according  to  law,  and  was  for  the  sum 
of  $273.02,  upon  one  Dortch  and  others,  and  the  same 
was  not,  in  fact,  returned  to  the  Justice. 

We  also  think,  that  upon  this  proof,  the  Circuit  Court 
erred  in  giving  judgment  for  the  non-return  of  this  ex- 
ecution.  The  execution  did  not,  in  fact,  issue  until 
after  the  Sheriff  had  gone  out  of  office,  counting  the 
two  years  from  the  period  of  his  election,  nor  by  law, 
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was  it  returnable  until  after  he  had  eeased  to  be  an 
oCScer,  reckoning  the  commencement  of  his  term  from 
the  date  of  his  qaalifieation.  We  need  not  here  con- 
sider which  of  these  changes  of  phraseology  is  carried 
into  the  Code,  at  Section  369;  bat  we  do  not  snp- 
pose  it  was  intended  thereby,  to  alter  the  previons  8e^ 
tied  law,  as  to  the  power  of  an  ooi-going  Sheilff  to 
ezecnte  process. 

As  to  the  othef  claims  embraced  in  the  judgment, 
the  proof  shows  they  were  actually  collected  by  the 
Deputy  Sheriff  during  the  official  term  of  his  principal, 
and  as  to  them  the  judgment  is  proper. 

The  judgment  will  be  reversed,  and  modified  as  above. 


JoHirsTO^r  WiLLUMS  V8.  JoHN  H.  Talliapbbro  A  Shabp. 

1.  6  AHixQ.  Comtiderution.  Conveffcnee  for  void.  Sharp  eonT«j«d  t9 
TmlUaferro  a  lot,  in  consideration  that  the  latter  had  won  the  lot  from 
the  former,  npon  a  bet,  or  wager,  made  between  them,  touching  the 
reralt  of  a  general  election.  Held,  that  the  eonve^anoe  in  thb  oaea, 
18  a  nullitjr,  and  Sharp  is  still  seised  of  the  estate  in  the  land  in  ex- 
actly the  same  manner,  and  to  the  same  eitent,  as  if  such  couTejanoe 
had  DOTer  been  executed  by  him ;  and  ooald  rtooTor  possession  again 
in  an  action  of  ejectment,  or  go  into  a  oouit  of  equity  and  have  the 
Toid  deed  deliTered  up  and  cancelled,  as  being  a  cloud  upon  his  title. 
The  land  being  stlU  the  property  of  Sharp,  his  creditors  oan  snbjeet 
it  to  the  satisfaction  of  their  claim  against  him. 

2.  Sa.i».  8am€.  BeiHng  on  eUction»i  (fawing.  By  our  Statute^  **  betting 
on  elections  "  is  declared  to  be  '*  gaming."  And  by  the  Act  of  1799, 
ch.  S,  oTory  species  of  gaming  ooptraei  is  declared  to  be  illegal  and 
Toid,  and  erery  promise,  agreementi  bill,  bond,  or  other  eontraal, 
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ftnd  every  *^  eonTeyance  or  lease  of  bond  *'   founded  npon  a  gaming 
consideration,  is  made  absolutely  Toid. 


FROM  GIBSON. 


Decree  for  the  complainant  by  Chancellor  Isaac  B. 
Williams,  at  the  December  Term  of  the  Chancery  Court, 
1859.    The  defendants  appealed. 

Raines  &  Black,  for  Williams. 

W.  L.  Talliaferro  &  Freeman,  for  defendants. 

McKiNKEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant,  as  a  judgment  creditor  of  the  defend* 
ant,  Sharp,  seeks  by  this  bill,  to  subject  a  lot  of  ground, 
situate  in  the  town  of  Trenton,  to  the  satisfaction  of  said 
judgment.  The  Chancellor  decreed  for  the  complainant, 
and  the  defendant  appealed. 

The  facts  are  as  follows:  The  complainant's  judgment 
was  obtained  on  the  27th  of  June,  1859,  for  $327.79,  on 
account  of  money  previously  paid  by  him,  as  the  surety 
of  Sharp,  as  appears  from  the  pleadings.  Some  time  be- 
fore the  rendition  of  said  judgment,  to-wit:  on  the  day 
of  November,  1856,  Sharp  made  a  conveyance  of  said  lot 
to  the  defendant,  Talliaferro,  in  consideration  that  the 
latter  had  won  the  lot  from  the  former  upon  a  bet,  or 
wager,  made  between  them,  touching  the  result  of  a 
general  election. 

The  argument  for  the  appellants  concedes,  that,  as  be- 
tween the  immediate  parties,  the  conveyance  was  void,  and 
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tiiat  Sharp  might  have  avoided  it,  and  recovered  the  lot; 
bat  it  is  insisted  that  if  the  conveyance  be  acquiesced  in 
by  the  losing  party,  no  creditor  of  his  can  be  heard  to, 
impeach  or  avoid  the  conveyance. 

In  this  conclusion  we  do  not  concur.  By  our  Statute 
"betting  on  elections"  is  declared  to  be  "gaming.^^  And 
by  the  Act  of  1799,  ch.  8,  every  species  of  gaming  con- 
tract is  declared  to  be  illegal  and  void;  ''and  every 
conveyance  or  lease  of  land,"  founded  upon  a  gaming 
consideration,  is  made  absolutely  void. 

The  conveyance  in  the  present  case  is,  therefore,  simply 
a  nullity.  Sharp  is  still  seized  of  the  estate  and  interest 
in  the  land,  in  exactly  the  same  manner,  and  to  the  same 
extent,  as  if  such  conveyance  had  never  been  executed 
by  him,  and  might  recover  the  possession  again  in  an 
action  of  ejectment,  as  the  void  deed  would  form  no 
obstacle  in  his  way  in  a  Court  of  Law,  or  upon  a  familiar 
priiftiple,  he  might  go  into  a  court  of  Equity  to  have  the 
void  deed  delivered  up  and  cancelled,  as  being  a  cloud 
upon  his  title:    Johnson  vs.  Cooper,  2  Yer.,  524-530. 

If,  then,  the  land  be  still  the  property  of  Sharp,  and 
if  he  coald  regain  its  possession,  would  it  not  be  absurd 
to  maintain  that  his  creditors  cannot  subject  it  to  the 
satisfaction  of  their  claims  against  him?  The  principle 
upon  which  they  may  do  so  is,  perhaps,  more  obvious 
than  in  the  case  of  a  fraudulent  conveyance  made  by  a 
debtor,  for  the  purpose  of  evading  his  creditors. 

In  this  view,  the  decree  is  unquestionably  correct.  And 
it  might  likewise  be  maintained,  as  we  think,  upon  the 
principle,  that,  as  against  the  creditors  of  Sharp,  the  con- 
veyance must  be  regarded  as  being  voluntary  and  fraud 
ulent 
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Bat  we  need  not  discuBs  the  case  upon  this  principle^ 
IU9  the  other  is  decisiye. 
Decree  affirmed. 


Geo.  W.  Fields  vs.  Lewis  Stunston. 

1,  A  Note  Without  Gohsidsbatiov.  Ford  Gmtrmt,  When  »  Note 
is  giyen  without  eondilioAS  of  any  sort  upon  its  fiiee^  its  oolleetion 
cannot  be  defeated,  or  change  the  mode  of  payment  by  proof  of  % 
parol  contemporaneous  agreementy  not  contained  in  the  writing. 

8.  Sams.  Trat^ferred  qfter  due.  When /rmd  from  eguiHtt,  A  note 
transferred  after  it  is  dne,  is  subject  to  all  the  equitable  defenses  in 
the  hands  of  the  indorsee,  that  it  would  have  been  in  the  hands  of 
the  payee.  But  where  A  holds  a  note  on  B,  due  the  25th  of  Becember, 
1859,  and  B  agrees  to  pay  his  note  to  A,  by  returning  to  him  a  note 
for  the  same  amount,  and  due  the  same  time,  which  he  had  held  on  A, 
and  transferred  to  C,  but  failed  to  do  so,  A,  holder  of  the  note  of  B, 
given  to  A,  transferred  after  it  was  due,  takes  it  free  from  any  equi- 
ties on  the  part  of  B. 


FROM  WEAKLEY. 


There  was  a  Terdict  and  judgment  for  the  plaintiff,  at 
the  October  Term,  1859,  Judge  Fitzgerald  presiding. 
The  defendant  appealed. 

Garpner  &  Caldwell,  for  Stunston. 
Edwards  &  Latham,  for  Fields. 

Caruthers,  J.,  deliyered  the  opinion  of  the  Court. 
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Josiab  B-  Smith  porobased  a  tract  of  land  from  Fields, 
and  executed  his  note  for  $700  of  the  consideration,  doe 
25th  of  December,  1858,  which  note  Fields  transferred 
to  Hott  By  agreement,  on  the  6th  of  October,  1857, 
this  note  was  taken  np,  and  Smith  made  two  notes  to 
Fields,  one  for  $300,  due  at  the  same  time,  25th  of  De- 
cember, 1858,  to  bring  the  same  within  a  magistrate's 
jorisdiction.  This  note  was  assigned  by  Fields  to  Mott 
or  Bolin.  Subsequently  an  exchange  of  land  was  made 
between  Smith  and  Fields,  by  which  the  latter  was  to 
psy  the  former  |300;  and  this,  by  agreement,  was  to  bo 
paid  by  the  return  to  Smith  of  his  note  for  that  amount, 
previously  given,  and  the  writings  were  to  be  drawn  up 
when  that  was  done.  Fields  failing  to  procure  and  de^ 
liver  the  note  proposed,  and  did  execute  his  note,  (the 
one  now  in  suit,)  to  Smith  on  the  25th  of  December, 
1857,  due  25th  of  December,  1858,  for  the  same  amount, 
This  note  was  assigned  by  Smith  to  the  plaintiff  in  Feb- 
ruary, 1859. 

The  defense  relied  upon  is,  that  at  the  time  tbo  note 
▼as  given,  it  was  agreed  by  the  parties  that  Smith  was 
to  hold  it  until  it  fell  due,  and  receive  his  own  note 
for  the  same  amount,  which  Fields  had  traded  to  Mott, 
and  he  to  Bolin.  This,  he  insists,  he  is  now  ready  to 
do,  haying  taken  up  the  note  from  the  holder.  The  note 
of  Smith  assigned  to  Mott  by  the  defendant,  was  not  taken 
np  by  him  until  it  was  placed  in  the  hands  of  an  at- 
tomey  for  collection,  and  Smith  had  become  insolvent, 
and  after  this  suit  had  been  commenced  by  Stunston. 

To  all  this  evidence  the  plaintiff  objected,  and  the  Court, 
after  hearing  it,  charged  the  jury  that  it  constituted  no 
defense  to  the  action. 
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It  is  certainly  true,  that  as  the  note  of  Fields  was  not 
transferred  until  after  it  was  due,  it  was  liable  to  all 
the  equitable  defenses  in  the  hands  of  the  endorsee,  that 
it  would  have  been  in  the  hands  of  the  payee.  But  does 
that  principle  apply  to  this  case?  What  is  the  defense 
set  up?  Smith  agreed  to  hold  the  note  until  due,  and 
then  to  receive  in  payment  his  own  note,  that  Fields  had 
assigned  to  Mott.  This  he  failed  to  do,  and  had  not 
done  in  February  after,  when  the  note  was  put  out  for 
collection  by  Mott,  and  the  other  note  had  been  assigned 
and  put  in  suit.  So  he  had  failed  to  avail  him&elf  of  the 
verbal  agreement  to  discharge  this  note,  by  the  procure- 
ment and  delivery  of  the  other  before  the  right  of  Stuns- 
ton  had  accrued,  by  the  transfer  of  Smith  to  him.  It 
was  not  a  continuing  right,  but  only  extended  to  the 
25th  of  December,  1858,  the  time  when  both  notes  fell  due. 
At  the  time  Smith  endorsed  the  note  to  the  plaintiff, 
therefore,  there  was  no  equity  against  it. 

But  upon  another  ground  the  defense  is  unavailing. 
This  note  is  without  conditions  of  any  sort,  and  the  at- 
tempt is  to  defeat  it,  or  change  the  mode  of  payment 
by  a  (xmtemporaneou8  agreement  not  contained  in  the 
writing.  This  cannot  be  done,  as  has  been  settled  in 
two  recent  cases  of  our  own,  in  conformity  to  all  the 
authorities:  Ellis  vs.  Hamilton,  4  Sneed,  518;  and  Bryan 
V8.  Hunt,  same,  546. 

In  the  first  case,  it  is  laid  down  that  it  cannot  bo 
proved  that  there  was  a  parol  agreement  at  the  time, 
that  the  note  sued  upon  "should  be  paid  in  any  mode 
than  is  imparted  on  its  face.''  That  is  precisely  this 
ease*    The  proof  was,  therefore,  incompetent,  and  should 
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have  been  excladed,  or  held  as  it  was  by  his  Honor,  to 
present  no  obstacle  to  the  recovery  of  Stuntson. 

The  failure  of  Smith,  and  the  consequent  liability  of 
Fields  to  Mott,  as  endorser,  was  doubtless  the  only  cause 
of  this  attempt  to  save  himself  by  trying  to  defeat  the 
plaintiff.  He  lost  his  advantage  by  delay,  if  he  ever 
coald  hare  availed  himself  of  it,  which,  perhaps,  he  could 
not,  according  to  the  cases  above  cited. 

The  judgment  will  bo  affirmed. 


JjLicEs  T.  Williams  et  ob.  vs.  The  President  and  Direct- 
ors OF  the  Bank  of  Tennessee. 

1.  Dajcagss.  Variance  in  Writ  and  Declaration,  In  an  action  of  debt, 
-where  the  writ  states  the  amount  of  damages,  but  the  damages  are 
left  blank  in  the  declaration,  this  defect  is  cured  by  the  yerdict  of 
ft  jnry,  or  by  a  final  judgment  by  default. 

2.  On  a  note  that  fell  due  on  the  1st  of  September,  the  declaration 
averred,  that  when  the  note  became  due,  and  payable,  according  to  its 
tenor  and  effect,  to  wit:  '*on  the  14th  day  of  September,  1858,  the 
plaintiff  cause  the  same  to  be  presented,  &c/'  The  material  and 
irsTersible  part  of  the  ayerment  is,  that  when  the  note  became 
due  and  payable,  payment  was  demanded.  Held,  that  the  Appelate 
Court  will  presume  that  it  appeared  to  the  Circuit  Judge,  in  the  note 
and  protest,  that  the  demand  was  made  at  the  proper  time,  especially 
where  it  appears  from  other  averments  in  the  declaration,  that  the 
demand  was  made,  on  the  first  of  September,  not  on  the  I4th,  and 
that  this  latter  date  is  a  clerical  error,  and  may  be  considered  as 
amended. 

S.     Arart  in  Calculation.    The  writ  laid  the  debt  of  the  plaintiff  at 
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$1600,  and  the  Judgment  is  $1601.85  debt,  and  $97.00  damages; 
this  is  not  a  rcTersible  error  in  the  absence  of  a  bill  of  exceptions : 
See  6  Sneed,  569. 


FROM  HENRY. 

There  was  a  jadgment  by  default  for  the  plaintiff,  at 
the  May  Terra,  1859,  Judge  Fitzgerald  presiding.  The 
defendants  appealed. 

Baker,  for  plaintiffs  in  error. 

B.  F.  Lamr,  for  defendants  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  declaration  in  this  case,  is  in  debt  upon  a  prom- 
issory  note  against  the  maker  and  endorsers.  The  amount 
of  the  debt,  as  claimed  in  the  writ,  is  $1,500,  and  the 
damages  are  laid,  both  in  the  suit  and  declaration,  at 
$200.  Though  the  note  and  endorsements,  with  their  pro* 
fert,  and  other  averments  necessary  to  charge  the  parties, 
are  particularly  stated  in  the  declaration,  yet  the  amount 
of  the  note  is  omitted,  and  the  same  is  left  in  blank.  The 
defendants  being  served  with  process,  and  required  to 
plead  on  oath,  and  being  unable,  as  we  take  it,  truth- 
fully to  make  any  valid  defense  to  the  action,  failed  to 
plead  altogether ;  whereupon  the  Circuit  Court  gave  judg- 
ment final  against  them  by  nil  dioUf  which  we  may,  for 
the  purpose  of  this  investigation,  treat  as  a  judgment  by 
default:  Bingham  on  Judgments,  17,18.  This  judgment 
the  defendants,  at  the  same  term  of  the  Court,  -moved  to 


APRIL  TERM,  1860.  4& 


T.  Willi&MS  H  «lt.  M.  The  PrMident  and  Pirectort  of  the  Buik  of 

ToDaeeeee. 


aet  aside,  and  also  in  arrest  of  jadgment;  which  motions 
being  severally  overruled,  they  have  appealed  to  this  Court* 
They  now  insist  that  the  blank  in  the  declaration  is  a 
&tal  error.  We  do  not  think  so.  In  Groves  vs.  Dodson, 
8  Yer.,  161,  which  was  an  action  of  assumpsit  where  the 
writ  stated  the  damages,  but  they  were  left  blank  in  the 
declaration,  it  was  held  the  omission  was  cured  by  verdict. 
Id  Newcomb  et  cds.  vs*  Ramer,  2  Johns.,  421,  (note,)  was 
trespass  de  bonis  aspartaiis,  omission  to  state  the  value  of 
the  chattels  was  held  to  be  matter  of  form,  and  cured  by 
plea.  The  same  rule  must  obtain  in  actions  of  debt 
The  omission  is,  at  most,  but  an  imperfect  statement  of 
the  facts  which  constitute  the  cause  of  action,  and  the 
reason  why,  at  common  law,  it  was  cured  by  the  verdict, 
is,  that  it  was  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  the  jury  would  have 
given  the  verdict  without  proof  of  the  amount  of  the 
damages  oc  debt:  Bingham  on  Judgments,  78;  2  Meigs' 
Digest,  809.  The  action  in  this  case  being  debt  for  a  sum 
certain,  the  judgment  by  default  at  common  law  was  final: 
Bingham  on  Judgments,  22-28;  and  in  the  Code,  Sec. 
2957,  it  is  provided  that  if  the  defendant  fail  to  appear 
and  defend  at  the  time  preacribed  by  law,  judgment  by 
default  may  be  taken  against  him.  And  now,  by  Sec* 
2952,  in  such  case  the  judgment  is  final,  if  the  amount  of 
the  plaintiff's  claim  can  be  ascertained  by  simple  calcula- 
tion  from  the  papers.  When  the  amount  cannot  be  thus 
readily  ascertained,  the  damages  will  be  ascertained  by  a 
jury,  empannelled  at  the  same  term  for  the  purpose.  This^ 
then,  was  a  case  where  the  Circuit  Court  was  authorized^ 
witboat  the  intervention  of  a  jury,  to  give  this  judgment, 
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inasmuch  as  the  amount  of  the  plaintiff's  claim  was  sus- 
ceptible of  ascertainment  by  simple  calculation  from  the 
papers,  that  is,  from  the  note  and  protest.  The  Circuit 
Judge  must,  t)f  necessity,  therefore,  have  had  before  him 
the  evidence  upon  which  the  plaintiff's  action  was  based, 
in  order  to  ascertain  the  amount  for  which  the  judgment 
should  be  given;  and  whatever  may  have  been  the  dis- 
tinctions in  the  common  law,  between  judgments  upon 
verdict  and  by  default,  in  this  respect,  it  is  difficult  now 
with  us  to  see  why  the  same  intendments  or  presumptions 
are  not  to  be  made  in  favor  of  final  judgment  by  default, 
as  upon  a  verdict  by  a  jury.  In  reason  and  authority,  we 
apprehend  both  must  stand  upon  the  same  footing:  2 
Meigs'  Digest,  809.  It  would  seem,  therefore,  that  inde- 
pendent of  our  recent  enactments  the  objection  has  nothing 
in  it.  But  now,  this  Court  is  forbid  to  reverse  any  judg- 
ment, unless  an  error  of  substance  be  shown  to  exist,  and 
may  rectify  and  amend  any  defects  and  imperfections  in 
matters  of  form,  in  order  to  enable  us  to  affirm  the  judg- 
ment and  attain  justice.  Here  we  cannot  see  that  the 
judgment  is  erroneous,  and  before  the  plaintiffs  in  error 
can  be  allowed  to  say  it  is,  it  was  incumbent  on  them,  in 
proper  manner,  to  place  before  us  a  state  of  facts  showing 
it  to  be  so,  which  they  have  failed  to  do,  and  which,  we 
must  take  it,  they  could  not  do.  If  need  be,  we  may  re- 
gard the  imperfect  statement  in  the  declaration  as  amended. 
It  is  next  objected,  that  the  declaration  shows  that 
the  note  was  presented  for  payment  on  the  14th  of 
September,  when  it  should  have  been  demanded  on  the  first 
of  that  month,  and  that,  therefore,  the  eiidorsers  are 
not  chargeable.    This  objection  is  not  well  taken.     The 
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declaration  states  that  when  the  note  became  due  and 
payable,  according  to  its  tenor  and  effect,  to  wit:  on 
the  14th  day  of  September,  1858,  the  plaintiffs  caused 
the  same  to  be  presented,  &c.  The  material  and  tra- 
yersable  part  of  the  averment  is,  that  when  the  note 
became  due  and  payable,  payment  of  it  was  demanded: 
Vail  V8.  Lewis  &  Livingston,  4  Johns.  Rep.,  450,  456; 
Gleason  vs,  McVicor,  7  Co  wen,  42,  45.  We  will  now 
take  it,  that  it  appeared  to  the  Circuit  Judge,  in  the 
note  and  protect?,  that  the  demand  was  made  at  the 
proper  time.  Besides,  we  are  satisfied  from  other  aver- 
ments in  the  declaration,  that  the  demand  was  made 
on  the  first  of  September,  not  upon  the  14th,  and  that 
this  latter  date  is  a  clerical  error,  and  may  be  con- 
sidered as  amended:  Janson  vs.  Ostrander  et  ala.,  1 
Cowan,  670,  676. 

Finally,  it  is  said,  the  judgment  is  for  $1501.35  debt, 
and  $67.00  damages,  when  the  writ  claims  the  debt  to  bo 
$1500  only.  This,  upon  the  authority  of  Edwards  vs. 
Green,  5  Sneed,  669,  is  no  reversible  error.  Moreover, 
we  think  it  probable,  from  what  we  see  of  this  record', 
18,  that  the  $1.35,  are  simply  the  cost  of  protest,  notice, 
&c.,  and  were  rightfully  allowed,  and  in  the  absence  of 
a  bill  of  exceptions,  disclosing  the  contrary,  we  will  so 
presume.  Of  course,  their  position  with  the  debt,  in- 
stead of  the  damages,  where  strictly  they  should  have 
been,  at  this  day,  amount  to  nothing. 

Affirm   the  Judgment, 
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Chan£t  d  ah.  0s.  Moobs. 

1.  Tbk  Statute  of  Limitations.  Hxpreu  Trusts.  The  SUiute  of  Limi- 
tations will  not  run  against  express  trusts,  but  cases  of  implied  trusts 
are  sabjeet  to  the  Statute  of  limitations  and  lapse  of  time. 

2.  Locator.  StaitUe  qf  Limitation.  When  the  (praniee  of  land  sells  and 
conTejs  to  a  purchaser,  during  the  life  of  the  locator,  and  he  and  his 
heirs,  after  his  death,  fail  for  seyen  years,  to  sue,  after  the  purchaser 
had  taken  the  deed,  and  become  invested  with  the  legal  title  to  the 
entire  tract,  the  Statute  of  limitations  is  a  bar  to  their  action. 

S.  Same.  DisabUUy,  A  disability  to  sue,  to  be  effective,  must  be  in 
existence  at  the  time  the  cause  of  action  accrues,  and  must  continue 
so,  as  to  save  or  prcTent  the  bar. 

4.  Widow.  Entitled  to  dower,  incompetent  witness  Jbr  ike  heirs.  The 
widow  of  the  locator,  who  would  be  entitled  to  dower,  upon  a  recore* 
ry  of  the  heirs  at  law  of  her  deceased  husband,  is  not  a  competent 
witness  for  them. 


FROM  HENRT. 


This  bill  was  heard  by  Chanoellor  WilliamBi  at  the 
Term,  1859,  of  the  Chancery  Goart.    The  bill 
was  dismissed^     Complainants  appealed^ 

for  complainants. 

for  respondent. 

Wright,  J.,  delivered  the  opinion  of  the  Coart« 

We  lay  out  of  view,  in  this  case,  the  defense  of  an  in- 
nocent purchaser,  set  up  for  the  defendant,  because  his 
answer  fails  to  make  the  averments  required  in  such  cases 
by  the  rules  of  Chancery  pleading.    But  still  we  can  see 


APRIL  TERM,  1860.  ^9 

Chaney  tt  ait.  vs.  Moore. 

no  groand  upon  which  complainants  are  to  have  relief. 
If  we  assume  that  John  Purdy,  the  ancestor  of  the  com- 
plainants, not  only  located  this  land,  but  afterwards  went 
on  and  had  it  surveyed  and  granted,  which  is  denied  in 
the  answer,  and  unsustained  by  any  proof,  and  which 
assumption  we  suppose  to  be  necessary  to  entitle  him  to  a 
location  interest,  it  is  exceedingly  difficult  to  get  over  the 
lapse  of  time  from  the  year  1824,  the  date  of  the  location 
aud  when  the  services  must  have  been  rendered,  to  1859, 
when  the  bill  was  filed — a  period  of  34  years — during  14 
of  which,  Purdy  was,  himself,  alive,  and,  we  take  it,  in  the 
immediate  neighborhood  of  the  land.  No  excuse  is  offered 
or  pretended  in  the  bill,  or  the  evidence,  for  this  delay. 
Such  lapse  of  time  furnishes  proof  of  the  satisfaction  of 
the  claim,  if  it  ever  had  a  valid  existence ;  and  especially 
ought  this  to  be  so  when  the  land  has  gone  into  a  pur- 
chaser's hands,  and  Gilchrist,  the  grantee,  is  not  made  a 
party,  or  examined  as  to  this  demand. 

But  aside  from  this  view  of  the  case,  we  think  the 
claim  is  barred  by  the  second  section  of  the  Act  of  lim- 
itations of  1819,  ch.  28.  Whatever  may  have  been  the 
nature  of  the  trust  between  Purdy,  the  locator,  and  Gil- 
christ, the  grantee,  there  can  be  no  doubt  that  as  to  the 
defendant,  Moore,  the  purchaser  from  Gilchrist,  the  in- 
terest of  this  locator  to  a  part  of  the  lands  located  is  not 
an  express,  but  implied  trust,  and  therefore  subject  to  the 
statute  of  limitations  and  lapse  of  time.  This  was  held  in 
Robertson  et  als.vs.  Auld  et  ah.,  6  Ycr.,  406.  In  order 
for  this  section  of  the  act  to  operate,  it  was  not  necessary 
for  the  defendant  to  bo  in  the  actual  possession  of  this 
land,  inasmuch  as  the  complainants,  if  they  had  cause  of 

action  at  all,  were  entitled   to  sue  independent  of  pos- 
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session:  Dunlap  vs.  Gibbs,  4  Yer.,  94-98;  Neal  vs.  East 
Tennessee  College,  6  Yer.,  196,  202;  Brown  vs.  Johnson, 
1  Hum.,  261,  263;  2  Meigs'  Digest,  752,3.  There- 
fore, whether  Moore  took  actual  possession  under  his 
purchase  or  not,  and  the  answer  is  silent,  and  the  case 
without  proof  as  to  this  matter,  still  a  cause  of  suit 
to  divest  the  title  of  the  locative  interest  out  of 
Gilchrist  accrued  to  Purdy  in  his  life  time,  and  to  his 
heirs,  the  complainants,  after  his  death.  As  to  Moore, 
the  purchaser,  in  1846,  when  he  took  the  deed  of  Gil- 
christ, for  the  tahcle  tracts  and  upon  the  authority  of 
Neal  vs.  the  East  Tennessee  College,  and  other  cases 
above  cited,  complainants  are  barred. 

The  Statute  of  Limitations  and  lapse  of  time  are  relied 
on  in  the  answer,  and  the  failure  of  complainants  to  sue 
within  seven  years  after  the  defendant  had  taken  the  deed 
from  Gilchrist,  and  became  invested  with  the  legal  title 
to  the  entire  tract,  must  be  held  fatal  to  their  case. 

Complainants  are  not  saved  by  disabilities.  Infancy  at 
the  death  of  their  father  will  not  do.  The  particular  disa- 
bility relied  on,  must  be  in  existence  at  the  time.  The  cause 
of  action  accrues  here,  the  time  when  Moore  took  the  deed 
of  Gilchrist,  and  must  continue,  so  as  to  save,  or  prevent, 
the  bar.  As  to  this,  the  bill  is  silent,  and  so  is  the  proof. 
A  disability,  such  as  coverture,  arising  after  Moore  took 
the  deed,  can  be  of  no  avail ;  and  such  disabilities  as  are 
relied  on,  as  well  as  their  continuance,  must  be  proved, 
and  are  not  to  be  presumed :  7  Yer.,  165.  Though  the 
answer  admits  that  complainants  arc  the  heirs  of  Purdy, 
the  alleged  locator,  it  is  silent  as  to  disabilities,  and  as 
before  stated,  so  is  the  bill;  and  we  have  no  proof  upon 
the  subject,  except  that  made  by  Mrs.  Purdy,  the  widow 
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of  the  locator,  and  which  only  establishes  the  infiancy  of 
complainants  at  the  death  of  their  father,  in  1838,  and 
-which,  we  have  seen,  can  be  of  no  service  to  them.  But 
we  apprehend  she  is  an  incompetent  witness,  because  of 
her  right  to  dower,  in  the  event  of  a  recovery  by  com- 
plainants, at  whose  instance  she  was  examined ;  and  so 
the  case  stands  altogether  without  evidence  or  disabilities, 
at  any  time. 

The  decree  of  the  Chancellor  dismissing  the  bill,  must, 
therefore,  be  affirmed. 


Saint  vs.  Smith. 

1.  liiEx  07  LivERT  Stablk  Ebspebs.  Ih  the  absenoe  of  a  special 
agreement,  a  liTerj  stable  keeper  has  no  lien,  bj  the  general  law, 
upon  a  hone  deliveted  to  him  to  be  fed  and  kept. 

2.  LuEN.  Cu$tom  in  a  partieular  place.  Nor  can  such  a  lien  be  created 
by  the  force  of  any  usage  preyailing  in  a  particular  town  or  city. 
But  to  acquire  the  force  of  law,  such  usage  or  custom  must  have  been 
ettabUthedy  and  have  become  general,  so  that  a  presumption  of  knowl- 
edge by  the  parties,  can  be  said  to  arise. 


FROM  U£MPHIS. 


Verdict  and  judgment  for  the  defendant,  at  the  March 
Term,  1859,  Dixon,  special  Judge,  presiding.  The  plain- 
tiff appealed. 

L.  F.  Cabb,  for  Saint. 
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D.  M.  CuRRiN,  for  Smith. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trespass.  On  the  trial,  verdict 
and  judgment  were  rendered  for  the  defendant. 

The  plaintiff  was  a  livery  stable  keeper  in  the  city  of 
Memphis,  and  had  in  his  stable  a  mw?e,  which  had  been 
placed  there,  to  be  fed,  by  one  Swan.  The  defendant  was 
the  Sheriff  of  Shelby  county,  and  a  writ  of  replevin 
against  Swan  having  been  placed  in  his  hands,  he  entered 
the  livery  stable,  which  was  open,  and  in  obedience  to 
the  command  of  the  writ,  seized  the  mule.  The  plaintiff 
refused  to  let  the  defendant  remove  the  mule,  unless  he 
would  pay  the  charges  for  keeping,  and  the  defendant 
declining  to  do  so,  the  plaintiff  locked  the  stable  door, 
leaving  the  defendant  and  the  mule  fastened  up  therein. 
Thereupon  the  defendant  broke  open  the  stable  door,  and 
took  tlie  mule  off  with  him. 

Upon  these  facts,  it  is  insisted,  for  the  plaintiff,  that 
the  Sheriff  was  guilty  of  a  trespass,  in  forcibly  taking  the 
mule  out  of  the  plaintiff's  possession  without  paying,  or 
tendering  the  amount  due  him  for  keeping  the  mule,  for 
which,  it  is  claimed,  he  had  a  lien  on  the  property. 

It  is  conceded  that,  in  general,  a  livery  stable  keeper 
has  no  lien  upon  a  horse  delivered  to  him  for  keeping, 
for  his  charges.  But  it  is  said  that,  by  a  particular 
custom  of  the  city  of  Memphis,  he  has  such  a  lien ;  and 
proof  of  such  local  custom  was  offered,  but  the  Court  re- 
fused to  admit  it. 

It  is  clear,  that,  in  the  absence  of  any  special  agree- 
ment,   a  livery    stable  keeper  has  no  such  lien    by   the 
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general  law:  2  Kent's  Com.,  (6  Ed.,)  634,5,  note  &,  and 
cases  referred  to.  And  it  is  equally  clear,  that  no  suck 
lien  can  be  claimed,  by  force  of  any  nsage  prevailing  in 
the  city  of  Memphis.  It  is  certainly  true,  that  much  of 
the  common  law  of  England,  and  of  the  American  States, 
too,  rests  upon  no  other  foundation,  so  far  as  we  have 
any  knowledge,  than  that  of  custom,  and  has  acquired  the 
force  of  law  in  that  way,  and  the  common  law  every- 
where, is  constantly  adopting,  as  rules  and  principles — the 
mere  usages  of  the  community.  But  to  acquire  the  force 
of  law,  such  customs  must  have  been  estaUishedy  and  have 
become  general,  so  that  a  presumption  of  knowledge  by 
the  parties  can  be  said  to  arise. 

With  reference  to  such  customs,  only,  can  the  parties 
be  presumed,  in  the  absence  of  special  agreement,  to 
have  contracted,  as  the  law  of  their  contract. 

The  proof  as  to  the  hoal  and  partial  usage  of  Mem- 
phis, was,  therefore,  properly  rejected. 

It  follows  that  there  is  no  error  in  the  judgment,  and 
it  is  aflSrmed. 


G.  M.  Grant  et  cds,  vs.  H.  T.  Jennings  et  cHa. 

Pleading.  Pleas  Hn  short."  Sections  2906,  2918,  2888.  On  the 
same  day  that  the  plaintiff  filed  his  declaration  in  this  case,  the 
following  words  appear  to  have  been  written  thereon,  yiz :  <*Defend- 
ants  plead  non-assumpsit j  payment  and  set  off,"  and  the  names  of  de- 
fendants' attorneys  signed  thereto,  underneath  which  the  words 
"Replication  and  Issue/'  were  written  and  signed  by  plaintiffs'  at- 
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tomey.  Held,  that  under  the  provisions  of  the  Code,  sees.  2906,  2918, 
2882  and  2883,  a  plea  "in  short"  is  /rivolout,  and  is  to  be  treated  as  a 
nullity ;  and  it  is  theimperative  duty  of  the  Court,  ivhenever  the  ques- 
tion shall  properly  arise,  to  disregard  such  a  plea,  and  to  order  it  to 
be  str  cken  out,  or  render  judgment  as  if  no  such  plea  had  been  put 
in,  either  on  the  motion  of  the  adverse  party,  or  of  its  own  motion, 
unless  the  party  had  shown  a  meritorious  defense,  and  a  Bu£5cient 
excuse  for  not  having  availed  himself  of  it  in  the  proper  form,  and  at 
the  proper  time. 

2.  Same.  Bad  b^ore  trial,  not  afUr  verdict.  The  plaintiff  is  not  pre- 
cluded by  his  acceptance  of  such  pleas,  Arom  afterwards  disregarding 
them,  at  any  time  before  proceeding  to  trial.  But  if  he  go  to  trial 
upon  such  issues,  and  the  Court,  regardless  of  the  positive  injunction 
of  the  Statute,  shall  tolerate  them  in  doing  so,  objection  to  such 
pleading  cannot  be  taken,  after  verdict,  by  either  party. 


FROM  MEMPHIS. 


There  was  a  judgment  by  default  against  the  defend- 
ants, for  want  of  a  plea,  at  the  July  Term,  1859,  Judge 
J.  P.  Caruthers,  presiding.     Defendants  appealed. 

G.  M.  Terger,  Tumage  &  Taylor,  Wickbrsham  & 
Beecher,  for  Grant  and  others. 

J.  Calvin  Jones,  for  Jennings  and  others. 
McKinnet,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  founded  on  a  promis- 
sory note  for  $730.00. 

The  declaration  was  filed  at  the  March  Term,  1859, 
and  on  the  same  day  on  which  the  declaration  was  filed, 
as  it  seems,  the  following  words  appear  to  have  been 
written  thereon,  namely:  "Defendants  plead  non-assumpsU^ 


APRIL  TERM,  1860.  65 

O.  M.  Grant  ei  als.  vt,  H.  T.  Jennings  et,  aU, 

payment  and  set  off/'  and  the  names  of  defendants'  attor- 
neys were  signed  thereto,  underneath  which  the  words, 
^'Replication  and  Issue,"  were  written  and  signed  by 
plaintiffs'  attorney. 

The  record  shows  that  at  the  next  term  of  the  Court, 
to-wit:  July  Term,  1859,  judgment  by  default  was  entered 
up  against  the  defendants,  for  ward  of  defense  to  the  action. 
And  this  is  the  error  assigned  and  relied  on  for  a  re- 
versal of  the  judgment. 

If  the  so-called  pleas  "in  short,"  as  they  are  designated 
in  modem  phrase,  can  be  recognized  as  of  any  validity, 
then,  it  is  clear,  the  Court  erred  in  rendering  the  judg- 
ment by  default;  if  not,  then  it  is  equally  clear  that 
error  cannot  be  predicated  of  the  judgment. 

The  solution  of  this  question  depends  upon  the  pro- 
visions of  the  new  Code.  Section  2906  declares  that  "a 
plea  shall,  in  all  cases,  contain  a  succinct  statement  of 
the  facts  relied  on  as  a  defense  to  the  action,"  except 
the  plea  of  ''a  general  denial,"  provided  for  by  section 
2913.  And  by  section  2883,  "  it  is  the  duty  of  the  Court 
to  see  that  the  rules  of  pleading  are  substantially  adhered 
to. "  By  section  2882,  it  is  provided  that  **  if  any  plead- 
ing is  bad  for  duplicity,  unnecessarily  prolix,  irrelevant, 
or  frivolous,  it  may  be  stricken  out  at  the  cost  of  the 
party  so  pleading,  on  motion  of  the  adverse  party,  or  by 
the  Court  of  its  otvn  motion.^^  Prom  these  provisions,  it 
necessarily  follows,  in  the  first  place,  that  a  plea  "in 
short,"  is  frivdons^  and  is  to  be  treated  as  a  nullity ; 
and  in  the  next  place,  that  it  is  the  imperative  duty  of 
the  Court,  whenever  the  question  shall  properly  arise,  to 
disregard  such  a  plea,  and  to  order  it  to  be  struck  out, 
or  to  proceed  to  render  judgment  as  if  no  such  plea  had 
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been  put  in,  either  on  the  motion  of  the  adverse  party,  or 
of  its  own  motion. 

In  this  view,  notwithstanding  the  words  ^'non-assump- 
sit,  payment  and  set  ofiF,"  seem  to  have  been  accepted  by 
the  plaintiff  as  pleas  to  the  action,  and  the  words  "repli- 
cation and  issue,"  were  written  thereunder,  we  think  it 
was  altogether  competent  to  the  Court,  either  on  motion 
of  the  plaintiff,  or  on  its  own  mere  motion,  to  strike  out 
these  words,  or  to  disregard  them  entirely,  and  proceed  to 
render  judgment  as  for  want  of  a  plea,  or  defense,  to 
the  action,  unless  the  party  had  shown  a  meritorious  de- 
fense, and  a  sufficient  excuse  for  not  having  availed  him- 
self of  it  in  the  proper  form,  and  at  the  proper  time.  It 
cannot  be  held  that  the  plaintiff  is  precluded,  by  his  ac- 
ceptance of  such  pleas,  from  afterwards  disregarding  them, 
at  any  time,  before  proceeding  to  trial.  But,  if  the  parties 
shall  choose  to  go  to  trial  upon  such  issues,  and  the 
Court,  regardless  of  the  positive  injunction  of  the  Statute, 
shall  tolerate  them  in  doing  so,  we  think  the  objection  to 
such  pleading,  could  not  be  taken,  (ifter  verdict,  by  either 
party. 

The  result  is,  that  the  judgment,  in  the  present  case, 
must  be  affirmed. 
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F&AUD.  Absolute  Deed.  When  declared  a  Mortgage.  If  a  married 
woman,  by  fraud,  is  induced  to  make  an  absolute  deed  to  land,  secured 
to  her  sole  and  separate  use,  believing  it  to  be  a  mortgage,  or  securi- 
ty for  money ;  a  Court  of  Equity  will  declare  the  deed  to  be  operative 
only  as  a  mortgage,  and  she  will  be  let  in  to  redeem  the  land,  by 
paying  the  money  advanced  when  the  mortgage  was  executed. 


FROM  MEMPHIS. 


Decree  for  the  complainant  by  John  A.  Nooe,  special 
Chancellor  at  the  November  Term,  1859.  The  defend- 
ants  appealed. 

Yerger  &  Blythe,  Brown  &  Caruthers,  for  com- 
plainant. 

Williams  &  McKissick,  Scott  &  Dixon,  for  defend- 
ants. 

McKiNXEY,  J.,  deKvered  the  opinion  of  the    Court. 

1.  We  are  satisfied  that  the  complainant  had  a  valid 
title  to  the  property,  to  her  sole  and  separate  nse. 

2.  We  are  also  of  opinion,  that  under  the  power 
in  the  deed  from  Topp  to  complainant,  she  was  pos- 
sessed of  the  power  to  dispose  of  the  property  in  any 
mode  known  to  the  law. 

3.  The  testimony  of  Douglass,  P.  W.  Bradford  and 
Mrs.  Condon,  tends  to  establish,  that  complainant  did 
not  execute  the  deed   freely  and  voluntarily,  but  yield- 
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ed  to  the  fear  of  a  threat  of  a  criminal  prosecution 
against  her  husband,  and  was  induced  to  execute  the 
deed  to  save  the  disgrace  to  the  family. 

But  this  is  not  the  ground  of  the  bill — nor  is  it  con- 
sistent with   it. 

The  sole  equity  of  the  bill — which  is  sioom  to — is, 
the  fravd  in  procuring  her  to  execute  an  absoliUe  deed, 
instead  of  a  mortgage,  as  had  been  agreed  on. 

The  bill  distinctly,  explicitly,  and  repeatedly  states, 
the  consent  and  voluntary  agreement  of  complainant, 
to  execute  a  mortgage  for  the  security  of  the  six  thou- 
sand dollars,  to  be  advanced  by  Maxwell.  She  does 
not  pretend,  that  her  assent  to  do  this,  was  at  all  in- 
duced by  fraud,  coercion  of  threats,  undue  influence,  or 
any  improper  motive ;  any  such  assumption  is  plainly  re- 
pudiated on  the  face  of  the  bill. 

If  it  were  to  be  conceded,  then,  that  the  proof  suf- 
ficiently establishes,  that  the  execution  of  the  deed  was 
procured  by  threats  and  undue  influence,  she  could  not, 
perhaps,  on  that  ground,  claim  relief  in  the  face  of 
the  aiDom  statements  of  the  bill.  We  incline  to  the 
opinion,  that  she  would  be  estopped,  to  say,  that  she 
did  not  voluntarily  execute  the  paper  as  a  mortgage, 
or  security  to  Maxwell,  for  the  $6000,  to  be  advanced 
by  him. 

And  even  if  the  fact  of  threats  and  undue  influ- 
ence were  sufficiently  proved — which  we  are  not  pre- 
pared to  admit — the  complainant  would  not  be  entitled 
to  avoid  the  deed  altogether;  but,  upon  the  admissions 
of  the  bill,  the  property  ought  to  be  held  liable,  to 
reimburse  Maxwell  the  money  advanced. 


APRIL  TERM,  1860.  59 

Isabel  B.  Bradford  vt.  GoTin  W.  Cherry  eialt. 

Bat,  in  the  view  we  have  taken  of  the  case,  it  is  not 
necessary  to  pnrsne  the  discussion  in  this  aspect. 

Upon  the  whole  case,  we  are  of  opinion,  that  the 
complainant  was  induced  to  execute  the  deed,  believing 
it  to  be  merely  a  mortgage,  or  security,  and  not  an 
absolute  conveyance,  and  that  a  fraud  was  practised 
upon  her,  in  which  Maxwell,  Cherry,  and  her  husband, 
all  participated.  The  proof  of  Mrs.  Condon,  and 
the  statement  of  the  Deputy  Clerk,  who  took  her  ac- 
knowledgement of  the  deed — as  proved  by  Messrs.  Yer- 
ger  &  Brown — ^shows  that  the  deed  was  not  read,  nor 
was  she  otherwise  informed  of  its  contents,  before  sign- 
ing it. 

It  also  appears,  that  there  was  a  concerted  and  secret 
plan  to  procure  a  conveyance  from  her.  This  is  proved 
by  Douglass ;  and  the  subsequent  conduct  of  the  par- 
ties,  strongly  corroborated  his  statement. 

The  husband  of  complainant,  (in  whom  she  seems  to 
have  had  entire  confidence,)  deceived  her :  He  assured 
her  that  nothing  but  a  security  to  Maxwell,  was  required. 
Yet  he  can  scarcely  be  supposed  to  have  been  ignorant 
of  the  nature  of  the  conveyance.  He  was  in  the  power 
of  Cheny ;  and,  in  his  extremity,  he  chose  rather  to 
practice  a  deception  upon  his  wife,  than  to  hazard  the 
threatened  prosecution  for  a  fdomy^  which  he,  perhaps, 
really  feared. 

She  was  deceived  by  Maxwell,  in  whom  she  trusted 
as  a  friend.  He  was  the  mere  instrument  of  Cherry*  He 
was  making  no  loan  of  his  own  money,  as  he  pretend- 
ed ;  he  was  seeking  no  conveyance  for  his  own  indem- 
nity, as  complainant  was  induced  to  believe.  But,  on 
the  contrary,  while    professing  to  act  as    the  friend  of 


60  JACKSON : 


Isabel  B.  Bradford  vt.  Covin  W.  Cherry  et  alt. 


complainant,  and  her  unfortunate  family,  was  really 
seeking  to  take  from  her,  property,  not  as  security  to 
Cherry,  but,  as  the  sequel  proved,  to  vest  it  in  him 
absolutely. 

Such,  we  think,  is  the  efifect  of  the  proof  in  this 
record. 

And  upon  this  state  of  facts,  while  we  do  not  think 
the  complainant  can  avail  herself  of  the  fraud,  to  avoid 
her  just  liability ;  we  are  of  opinion,  that  she  is  en- 
titled to  have  the  deed  declared  to  the  operative,  only 
as  a  mortgage,  and  to  be  let  in  to  redeem  the  same. 
Asking  equity,  she  must  do  equity;  and  upon  her  own 
showing  in  the  bill,  her  plain  equity  is,  to  be  allowed, 
to  redeem  the  mortgage.  This  measure  of  relief  gives 
her  all  the  benefit  she  can  justly  claim;  it  is  carrying 
out  her  own  free  and  voluntary  agreement,  and  relieves 
her  from  the  consequences  of  the  fraud  complained  of. 

The  decree  will  be  reversed,  and  a  decree  will  be 
made  conformable  to  the  rights  of  the  parties,  as  herein 
declared. 

An  account  will  be  stated  of  the  amount  advanced 
by  Maxwell  to  complainant,  and  also  the  amount  paid 
to  Topp,  with  interest  thereon.  The  defendant,  Cherry, 
will  be  charged  with  the  full  amount  of  the  annual 
rents  of  the  property,  from  the  26th  of  April,  1851 — 
the  date  of  the  conveyance  to  Maxwell — with  interest,  at 
annual  rents,  deducting  therefrom  the  annual  taxes,  and 
insurance  paid  on  the  property.  That  is  to  say,  he 
will  be  charged  with  rent  for  part  of  the  first  and 
the  second  year,  after  the  date  of  the  conveyance  to 
Maxwell;  for  the  rent  of  which  period,  Maxwell  took 
the  obligations  of    Simon  Bradford,  and  which  were  by 
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him  passed  to  Williamson,  by  whom  they  are  now  held 
for  the  use  of  Cherry.  He  will,  likewise,  be  charged 
with  rent,  in  addition,  from  the  time  of  the  order  of 
the  Chancellor,  made  by  Cherry's  procurement,  putting 
the  property  in  the  hands  of  a  receiver,  to  be  rented, 
pending  this  litigation.  Bat  for  the  intermediate  time, 
between  the  periods  stated,  while  the  complainant  was 
assuming  dominion  over  the  property,  as  owner,  and  re- 
ceiving, or  contracting  to  receive  the  rents,  she  is  not 
entitled   to  recover  rents  from  the  defendant,  Cherry. 

The  costs  of  the  cause  will  be  paid  by  defendant, 
Cherry. 

And  if  the  balance  found  to  be  due  of  the  mort- 
gage debt,  shall  not  bo  paid  within  ninety  days  from 
the  confirmation  of  the  Master's  report,  the  property 
shall  be  sold,  on  a  credit  of  twelve  and  eighteen  months, 
without  the  right  of  redemption  ;  security  being  required 
for  the  purchase  money,  and  a  lien  retained  until  the 
same  shall  be  fully  paid.  And  out  of  the  proceeds, 
the  amount  due  to  defendant  Cherry  shall  be  paid,  and 
the  residue  shall  be  settled  to  the  sole  and  separate 
use  of  the  complainant. 

The  entire  costs  of  the  cause  will  be  paid  by  the 
defendants. 
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Geobgb  Lee  vs.  The  State. 

1.  MuBDEB.  If  persons  in  pursuit  of  their  lawftil  and  common  occnpa- 
tions,  from  which  danger  to  others  may  possibly  arise,  and  see  danger 
probably  arising  io^  others,  from  their  acts,  and  yet  persist,  without 
giving  sufficient  warning  of  the  danger,  and  death  ensues,  it  will  be 
murder. 

2.  Involuhtabt  Manslaughter.    In  voluntary  Manslaughter,  is,  where 

it  plainly  appears,  that  neither  death  or  any  bodily  harm  was  in- 
tended, but  death  is  accidentally  caused  by  some  unlawful  act,  or 
any  act  not  strictly  unlawful  in  itself,  but  done  in  an  unlawful  man- 
ner, and  without  due  caution. 


FROM  MEMPHIS. 


The  plaintiff,  in  error,  was  convicted  of  involuntary 
manslaughter,  by  a  jury,  at  the  December  Term,  1859,  of 
the  Criminal  Court  of  Memphis,  Judge  Swaynb  presi- 
ding, from  which  he  appealed. 

Parrington,  for  Lee. 
Att'y  Gen.  John  W.  Head,  for  the  State. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  prisoner  was  convicted  in  the  Criminal  Court  of 
Memphis,  of  involuntary  manslaughter,  and  sentenced  to 
the  Penitentiary  for  five  years,  the  highest  term  of  pun- 
ishment for  this  offense,  which  consists  in  the  unlawful 
killing  of  another,  without  malice,  either  expressed  or  im- 
plied, but  in  the  commission  of  some  unlawful  act.  This 
is  the  lowest  grade  of  felonious  homicide. 
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Xo  exception  is  taken  to  the  ruling  of  the  Judge  of 
the  Criminal  Conrt  in  the  reception  or  rejection  of  evi- 
dence, nor  is  his  charge  to  the  jarj  set  out  or  complained 
of,  and  must  therefore  be  assumed  to  have  been  free  of 
error. 

The  case  comes  to  ns  upon  an  appeal  of  the  prisoner, 
demanding  a  new  trial  upon  the  evidence.  The  prisoner 
ifl  a  free  man  of  color,  a  hack  driver  in  the  city  of 
Memphis  ;  and  some  witnesses  state,  was  regarded  as 
prudent  and  humane,  but  upon  one  occasion,  was  arrested 
for  fast  driving. 

The  deceased,  for  the  slaying  of  whom,  the  prisoner 
was  convicted,  was  John  J.  Brown,  Jr.,  a  little  boy,  be- 
tween 'd  and  4  years  of  age,  the  sou  of  John  J.  Brown, 
who  resides  in  the  city  of  Memphis,  near  Teste's  drug 
fitore,  on  the  west  side  of  Main  Street.  Dr.  J.  T. 
Marable,  who  was  present,  and  saw  the  killing,  testified, 
that  he  was  on  the  corner  of  the  pavement  on  the  alley, 
in  front  of  Teste's  drug  store,  on  Main  street,  in  the  city 
of  Memphis,  in  Sept.,  1860,  at  the  time  the  child  was  run 
over  and  killed,  by  a  hack  driven  by  the  prisoner,  drawn 
by  two  horses. 

Witness  saw  the  little  boy  start  to  run  across  Main 
street,  from  Newsom's  house,  which  was  on  the  opposite 
side  of  the  street  from  where  witness  was,  and  attempt 
to  pass  directly,  and  not  diagonally  across  the  street ; 
witness  saw  at  the  same  time,  the  hack  driven  by  the 
prisoner,  coming  down  Main  street  ;  that  about  the  time 
the  child  got  to  the  middle  of  the  street,  which  witness 
estimated  to  be  60  feet  wide  between  the  curbings,  and 
when  the  hack  was  some  40  or  50  feet  from  the  point 
where  the   child  was   run    over,   Dr.   Hallond,   who  was 
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also  present,  hallooed  to  the  prisoner  in  a  loud  voice,  to 
look  out,  and  not  run  over  the  child.  About  the  same 
time,  Mrs.  Brown,  the  mother  of  the  child,  cried  out  to 
the  same  effect  from  the  top  of  the  awning  under  which 
witness  was  standing.  The  prisoner  paid  no  attention  to 
said  cries  by  reining  up,  or  turning  his  horses,  but  came 
on  at  the  same  gait,  along  the  west  side  of  the  street, 
and  about  10  or  15  feet  from  the  curbing.  When  the 
hack  had  got  within  25  or  30  feet  of  the  child,  witness 
sprang  out  to  the  child  and  towards  the  hack,  with  both 
hands  raised,  and  cried  at  the  top  of  his  voice,  and  loud 
enough  to  be  heard  two  squares,  "stop  boy,  and  don't  run 
over  that  child,"  or  similar  words.  The  witnesss  thought 
the  child  stopped  a  moment,  about  the  centre  of  the 
street,  as  if  frightened,  but  immediately  started  again, 
and  from  that  time  till  run  over,  seemed  to  run  as  fast 
as  he  could,  to  get  across.  The  prisoner  did  not  heed 
said  cries,  and  did  not  make  any  motion  or  effort  what- 
ever, either  to  stop  his  carriage,  or  turn  out  towards  the 
centre  of  the  street ;  that  he  had  time  to  have  done 
either,  and  there  was  no  obstruction  in  the  street  to  pre- 
vent his  doing  so,  and  nothing  to  prevent  his  seeing 
and  hearing  all  that  passed ;  that  witness  was  looking  or 
glancing  his  eyes  alternately,  but  rapidly,  from  the  child 
to  the  hack,  both  being  in  nearly  the  same  direction 
from  him  at  the  time,  and  just  before  the  collision  oc- 
curred :  and  ho  is  positive  the  prisoner  made  no  effort  to 
stop  or  to  change  his  course,  so  far  as  he  saw,  but 
looked  towards  witness  and  the  child,  without  evincing 
any  concern  whatever ;  that  the  left  knee  of  the  off,  or 
right  hand  horse,  struck  and  knocked  the  child  down 
and  both  the   wheels  on  the   right  side  of    the  hack  ran 
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over  his  body;  that  Mr.  Smith,  who  was  riding  in  the 
hack,  reached  out  and  made  an  effort  to  seize  the  child 
before  the  hind  wheel  passed  over  him,  but  failed; 
there  were  two  men  in  the  hack,  and  it  went  on 
twenty  yards  before  stopping  after  running  over  the 
child ;  that  it  stopped  in  front  of  the  new  Overton  Hotel, 
and  witness  saw  Mr.  Smith  getting  out  of  the  hack 
as  he  came  to  the  door  to  clear  a  passage  for  fresh 
air,  after  taking  the  child  up  and  carrying  it  into  the 
drug  store,  and  laying  it  on  the  counter^  the  child 
died  in  a  few  minutes,  in  consequence  of  the  injuries 
caused  by  the  hack  wheels. 

It  further  appeared  that  there  was  no  obstruction  in  the 
street  to  make  the  collision  at  all  necessary,  the  only  thing 
being  a  two  horse  wagon,  some  sixty  or  eighty  feet  from 
the  hack,  on  the  opposite  side  of  the  street,  and  north  of 
where  the  child  was  killed.  The  same  facts  are  proved, 
in  substance,  by  Dr.  Holland  and  Frank  Yigers,  (both  of 
whom  were  present,)  save  as  to  immaterial  circumstances: — 
that  they  thought  the  child  was  passing  angularly  across 
the  street;  the  collision  was  in  day  time,  and  all  agree  that 
the  hack  was  moving  at  a  slow,  moderate  pace.  The  said 
Smith,  and  one  Kennedy,  a  hack  driver,  who  were  in  the 
back  at  the  time  ot  the  catastrophe,  were  examined  for 
the  prisoner;  but  their  testimony,  though  somewhat  differ- 
ent from  that  furnished  by  the  State,  falls  far  short  of 
exculpating  the  prisoner.  The  most  that  can  be  said  of  it, 
especially  when  connected  with  the  other  proof,  is,  that  it 
establishes,  not  that  the  homicide  was  the  result  of  mis- 
adventure, but  of  a  criminal  want  of  caution  and  circum- 
spection.    This  difference  in  the  proof  may  be  readily 

accounted  for,  by   the    superior  opportunity  of  tho  wit- 
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nesses  outside  of  the  hack,  to  observe  the  facts  as  they 
actually  occurred ;  and  if  it  were  necessary,  we  should  not 
hesitate  to  believe  them,  in  preference  to  the  witnesses  in 
the  defense.  But  the  prisoner  cannot  escape  upon  the 
fttroof  of  either.  Indeed,  the  evidence,  as  a  whole,  war- 
rants the  conclusion,  that  the  prisoner  deliberately  saw  the 
danger  in  which  this  little  child  was  placed,  and  yet 
drove  on;  and  instead  of  manslaughter,  a  more  proper 
conviction  would  have  been,  for  murder.  The  jury,  in 
mercy  to  the  prisoner,  must  have  taken  the  milder  view 
of  the  case.  Mr.  Russell,  in  his  Work  on  Crimes,  (1 
volume,  457-461,  2d  Am.,  from  2d  Eng.  ed.,)  states  the 
law  to  be,  that  due  caution  should  be  observed  by  all 
persons,,  in  the  discharge  of  the  business  and  duties  of 
their  respective  stations,  lest  they  should  proceed  by  means 
which  are  criminal,  or  improper,  and  exceed  the  limits  of 
their  aQth(H*ity. 

This  will  more  especially  require  the  attention  of  offi- 
cers of  justice,  and  should  be  kept  in  mind  by  those  who 
have  to  administer  correction  in  /oro  domesticoj  and  by 
persons  employed  in  those  common  occupations,  from 
which  danger  to  others  may  possibly  arise.  If  persons  in 
pursuit  of  their  lawful  and  common  occupations,  see  dan- 
ger probably  arising  to  others  from  their  acts,  and  yet 
persist,  without  giving  sufficient  warning  of  the  danger, 
the  death  which  ensues  will  be  murder.  Thus,  if  work- 
men  throwing   stones,   rubbish,   or   other  things,  from  a 

house,  in  the  ordinary  course  of  their  business,  happen  to 
kill  a  person   underneath,  the   question   will  be,  whether 

they  deliberately  saw   the  danger,  or  betrayed  any  con* 

sciousness  of  it.     If  they  did,  and  yet  gave   no  warning, 

a  general  malignity  of  heart  may  be  inferred,  and  the  act 
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will  amount  to  murder,  from  its  gross  impropriety.  So, 
if  a  person  driving  a  cart,  or  other  carriage,  happens  to 
kill,  and  it  appears  that  he  saw,  or  had  timely  notice  of 
the  mischief  likely  to  ensue,  and  yet  drove  on,  it  will  be 
murder.  The  act  is  willful  and  deliberate,  and  manifests 
a  heart  regardless  of  social  duty.  Involuntary  man- 
slaughter is,  where  it  plainly  appears  that  neither  death, 
or  any  bodily  harm,  was  intended,  but  death  is  acci- 
dentally caused  by  some  unlawful  act,  or  any  act  not 
strictly  lawful  in  itself,  but  done  in  an  unlawful  manner, 
and  without  due  caution.  This  doctrine  is  exemplified  in 
4  Blac,  192. 

All  of  the  facts,  then,  and  the  law  being  as  thus  stat- 
ed, the  conviction  must  stand,  the  judgment  be  affirmed 
and  the  sentence  carried  into  effect,  the  term  to  begin 
from  this  day. 


Jambs  W.  Hughes  vs.  Thomas  Peters  and  Wife. 

1.  WiFs's  RsAL  BsTATB.  Mechanics'  Lien.  The  husband  cannot  charge 
the  real  estate  of  the  wife,  for  money  expended  by  him  in  making 
improTement 8  thereon;  neither  can  the  mechanic,  who  expended  his 
money  and  labor  on  the  wife's  property,  at  the  instance  of  the  hus- 
band alone.  And  the  rule  is  the  same,  whether  there  is  a  general 
ownership  in  the  wife,  or  whether  she  has  a  separate  estate  in  the 
land. 

2.  Samb.    Samb.     Haw  liable  for  her  contracts.    In  order  to  ohaiige  the 
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real  estate  of  a  married  woman  with  her  contracts,  or  engagementSi 
there  mast  be  proof  of  an  express  agreement  and  intention  to  create 
such  a  charge;  it  cannot  be  made  liable  by  implication. 


FROM  SHELBY. 


This  bill  was  filed  to  enforce  the  a  mechanic's  lien, 
for  building  a  house  upon  a  lot  in  Memphis,  which  be- 
longed to  Mrs.  Peters,  and  to  her  sole  and  separate  use, 
free  from  the  control  and  management  of  her  husband, 
or  subject  to  any  debt  or  contract  made  by  him.  Judge 
J.  P.  Caruthers,  pronounced  a  decree  in  favor  of  com- 
plainants.    The  defendants  appealed. 

T.  L.  Sullivan  &  G.  M.  Yergbr,  for  complainants. 

WiCKERSHAM  &  Beecher,  for  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  filed  under  the  Mechanic's  Lien  Law, 
to  subject  certain  real  property,  situated  in  Shelby 
county,  to  the  payment  of  a  debt  due  complainant,  for 
materials  furnished,  and  labor  performed  as  a  mechanic 
and  undertaker   in  a  building  of  a  dwelling  upon   said 

property. 

The  bill  alleges  that  a  special  contract  for  this  pur- 
pose, was  made  with  the  defendant,  Thomas  Peters,  and 
Sarah  Jane,  his  wife.  In  their  answer,  it  is  expressly 
denied  that  the  wife  made  any  such  contract,  or  had 
any  thing  whatever  to  do  with  it ;   but,  that  it  was  en- 
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tirelj  vith  Thomas  Peters,  the  husband.  The  contract 
does  not  appear  to  have  been  in  writing,  and  the  only, 
evidence  of  her  connection  with  it,  consists  in  the  proof 
that  she  and  her  husband  resided  upon  the  property, 
and  she  saw  the  work  as  it  progressed,  and  gave  di- 
rections how  it  should  be  done,  and  frequently  had  al. 
terations  made,  stating  that  it  was  her  house,  and  she 
wished  it  built  for  her  convenience.      This  is  proved  by 

Tucker,  a  witness  in  the  case.  It  is  established,  that 
the  contract  was  made    with  the    husband,    and  that  he 

executed  his  note  to  the  complainant  for  the  price  of 
the  work  and  materials,  and  there  is  no  allegation  or 
proof  of  fraud,  or  bad  faith  on  the  part  of  the  wife. 
This  real  estate  was  the  separate  property  of  the  wife, 
acquired  by  her,  through  a  deed  of  conveyance  from 
one  Robert  W.  Smith,  wherein  it  is  provided,  that, 
she  shall  hold  the  samo  to  her  own  sole  and  separate 
use,  free  from  the  control,  power  and  management  of 
her  said  husband,  and  without  being  subject  or  liable 
to  the  present  or  future  debts,  contracts,  or  other  lia- 
bilities of  her  said  husband,  and  to  be  at  the  absolute 
control  and  disposal  of  the  said  Sarah  Jane,  just  as  if 
she  were  a  feme  «ok,  during  her  life,  and  by  last  will 
and  testament,  at  her  death,  and  should  she  not  dis- 
pose of  the  same  during  her  life,  nor  by  last  will  and 
testament,  and  should  die  seized  and  possessed  of  the 
same,  then  to  her  heirs  and  assigns,  to  the  exclusion 
and  in  bar  of  the  marital  rights  of  her  said  husband, 
both  during  coverture  and  after.  The  Chancellor  de- 
creed in  favor  of  the  lien,  and  ordered  the  tract  of 
land  to  be  sold  for  the  purpose  of  paying  the  debt  due 
complainant. 
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This  decree,  we  think,  is  erroneous.  It  was  held, 
at  the  last  term  at  Nashville,  in  the  unreported  case 
of  Knott  et  als.  vs.  Carpenter  and  wife,  following  the 
case  of  Marable  vs,  Jordan,  5  Hum.,  417,  that  the 
husband  cannot,  himself,  charge  the  real  estate  of  the 
wife,  for  money  expended  by  him  in  making  improve- 
ments thereon.  Neither  can  a  mechanic,  who  expended 
money  and  labor  on  the  wife's  property,  at  the  instance 
of  the  husband  alone.  These  were  cases  of  general  own- 
ership in  the  wife,  without  any  separate  estate.  But 
the  rule  is  equally  applicable  to  her  separate  property* 
As  a  general  thing,  at  common  law,  a  married  woman 
is  incapable  of  binding  herself,  or  her  separate  property 
by  her  own  contracts;  she  is  not  liable,  personally,  for 
any  debts,  2ior  is  her  separate  estate,  in  general,  charge- 
able in  equity,  for  her  general  debts,  or  her  general  per- 
sonal engagements*  K  it  be  conceded  that — under  this 
deed — Mrs.  Peters  had  the  power  to  create  this  debt, 
and  to  charge  it  upon  this  land,  it  will  avail  complain- 
ant nothing — even  the  contracts  of  the  tvi/e — which  contain 
no  reference,  either  to  the  power  or  the  subject  matter 
thereof,  and  indicate  no  agreement  or  intention,  on  her 
part,  to  create  a  charge  on  her  separate  estate,  cannot 
be  regarded  as  an  execution  of  the  power  conferred 
upon  her  in  the  deed,  or  as  an  appointment  under  it, 
but  only  evidence  of  a  personal  contract,  or  promise  on 
her  part,  constituting  the  relation  of  general  creditor  and 
debtor.  In  order  to  charge  the  separate  estate  of  a 
married  woman  with  her  contracts  or  engagements,  there 
must  be  proof,  of  an  express  agreement  and  intention  to 
create  such  charge ;  it  cannot  be  made  liable  by  implica- 
tion.    This  is  the  doctrine  of  Litton  vs.  Baldwin  et  als., 
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8  Hum.,  209,  and  is  decisive  in  this  case.  Here,  it 
cannot  be  contended  that  the  wife  made  tbe  contract, 
unless  it  is  to  be  implied  from  her  acquiescence  in  per 
mitiing  the  improvements  to  be  put  upon  her  land,  and 
in  giving  directions  how  they  should  be  executed.  But 
we  have  seen  this  will  not  do ;  and  if  she  could  be  con- 
nected with  tbe  contract  in  this  way,  the  intention  to 
charge  her  estate  would  still  be  wanting.  Such  acts 
on  the  part  of  the  wife,  are  but  what  she  would  ordi. 
narily  do,  whether  her  separate  estate  were  to  be 
charged  or  not,  and  are  too  equivocal  in  their  nature, 
to  admit  any  implication  one  way  or  the  other,  even 
if  any  implied  engagement  could  bo  allowed  to  have 
any  effect  in  such  a  case.  Neither  can  it  make  any 
difference,  that  Mr.  Peters  was  heard  to  say  that  his 
wife's  money  was  to  be  used  to  pay  for  the  improve- 
ments.    This  could  not  affect  her  estate. 

This  makes  it  unnecessary  to  consider  the  powers  of 
Sarah  Jane  Peters,  under  the  deed  of  settlement,  inas- 
much as  we  hold,  that  there  was  no  such  contract  as 
could  charge  her  separate  estate. 

This  result  may  operate  harshly  upon  complainant, 
bat  we  see  no  way  to  escape  it.  He  should,  if  the 
law  permitted  it,  and  ho  were  unwilling  to  trust  the 
husband,  have  taken  care  that  he  had  such  a  contract, 
as  to  be  a  charge  upon  tho  separate  estate  of  the  wife. 

The  decree  of  the  Chancellor,  so  as  it  effects  the 
wife's  separate  property,  must  be  reversed,  and  that  por- 
tion of  the  bill  dismissed. 
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1.  Act  1868,  Ch.  44,  Code,  Sbo.  1169,  kot  betrospbctivb.  In  an 
action  against  a  Railroad  Company,  for  killing  stock,  previous  to  the 
passage  of  the  Act  of  the  2d  of  March,  1858,  ch.  44,  Code,  sec.  1169, 
the  Act  cannot  have  such  a  retrospectiye  constraction,  as  to  embrace 
this  case. 

2.  Evidence.  Onus  probondi.  Proof  of  injury  to  the  plaintiff,  or  his 
property,  will  throw  upon  defendant,  the  burthen  of  showing  that 
he  exercised  all  the  care  which  he  was  bound  to  do. 

8.  Same.  Agentj  engineer  and  employee^  when  tritnesset.  Section  1169 
of  the  Code  declares  that,  ''when  Railroad  Companies  are  sued  for 
killing  or  injuring  stock,  the  burthen  of  proof  that  the  accident  was 
unavoidable,  shall  be  upon  the  Company ;  and  the  engineer,  agent, 
or  employee,'  of  the  Company,  shall,  in  no  case,  be  a  witness  for  it." 
Held  that  this  Statute  imposes  no  new  or  additional  duties  on  the 
Railroad  Companies,  over  and  above  what  the  common  law  of  this 
State,  when  applied  to  their  operations,  demanded;  and  upon  any 
proper  rule  of  construction,  cannot  be  held  to  exclude  any  witness, 
other  than  the  particular  engineer,  agent,  or  employee,  whose  tortious 
act,  or  carelessness  and  negligence  are  drawn  in  question  in  the 
case,  and  for  which  he  would  be  liable,  even  to  the  Company,  if  the 
latter  should  fail  in  the  action. 

4.  General  Statutes.  Hoio  construed.  Where  the  provisions  of  a 
Statute  are  general,  it  is  subject  to  the  control  and  order  of  the  common 
law.  In  all  doubtful  matters,  where  the  langungo  of  a  Statute  is 
expressed  in  general  terms,  it  is  to  receive  such  a  construction  as  may, 
be  agreeable  to  the  rule  of  the  common  law  in  cases  of  that  nature ; 
for  it  is  not  to  be  intended,  that  the  common  law  was  to  be  altered 
further,  or  otherwise,  than  the  Act  expressly  declared,  or  it  would 
have  so  said.  This  is  especially  so,  as  to  a  Statute  against  common 
rights,  or  repugnant  to  reason.  By  this  rule  of  construction,  it  can 
not  be  held  that  a  new  rule  of  evidence  was  intended  to  be  introduced 
by  the  Statute,  whereby  a  multitude  of  witnesses,  before  competent 
are  rendered  incompetent. 
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5.  "WiTKiss.  ReUase  of.  By  this  Statute,  the  common  law  rule,  en- 
abling a  party  to  make  a  witness  competent,  by  a  release,  is  not 
interferred  with,  or  changed. 


FROM  SHELBY. 


This  cause  was  tried  before  Judge  John  C.  Hum- 
phreys, at  the  January  Term,  1869.  Verdict  in  favor  of 
defendants.     The  plaintiff  appealed. 

Jesse  L.  Hewons,  for  the  plaintiff  in  error. 
Wm.  Thompson,  for  the  defendants  in  error. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  Code,  at  1166,  in  order  to  prevent  accidents  upon 
railroads,  requires  that  certain  precautions  shall  be  ob- 
served;  and  in  the  two  succeeding  sections,  defines  what 
shall  be  the  liabilities  of  railroad  companies,  as  they  may, 
or  may  not,  observe,  or  cause  to  be  observed,  these  pre- 
cautions, by  their  agents  and  servants,  and  declares  that 
the  proof  of  their  observances  shall  be  upon  the  company. 
And  in  section  1169,  it  is  enacted,  that  where  a  railroad 
company  is  sued  for  killing  or  injuring  stock,  the  burthen 
of  proof  that  the  accident  was  unavoidable,  shall  be  upon 
the  company;  and  the  engineer,  agent,  or  employee,  shall, 
in  no  case,  be  a  witness  for  it. 

The  question  here  is,  as  to  the  force  to  bo  given  to 
that  part  of  the  above  Statute  which  prohibits  the  en- 
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gineer,  agent,  or  employee  of  a  railroad  company,  from 
becoming  its  vitncss ;  and  which  was  taken  into  the  Code 
from  the  Act  of  March  2d,  1858,  chap.  41 — the  compe- 
tency of  a  witness,  in  such  a  case,  anterior  to  that  time, 
being  determinable  entirely  upon  common  law  principles. 
It  also  becomes  necessary,  in  this  connection,  to  consider 
the  clause  placing  the  onits  probondi  upon  these  corpora- 
tions. 

The  accident,  namely,  the  killing  of  the  cow  of  the 
defendant  in  error,  for  which  the  present  action  is 
brought,  occurred,  according  to  the  bill  of  exceptions,  in 
August,  or  September,  1857 ;  and,  if  need  be,  we  think  it 
might  be  readily  shown,  that  this  Act  of  Assembly  cannot 
have  a  retrospective  construction,  so  as  to  embrace  this 
case.  It  is  only  requisite  that  we  refer  to  Dosh  vs. 
Kleeck,  7  Johns.,  478,  and  the  authorities  there  cited,  to 
establish  this  position.  But,  as  we  have  other  cases, 
coming  directly  within  these  provisions  of  the  Code,  it  be- 
comes proper  that  we  give  them  a  construction.  The 
power  of  the  Legislature  to  pass  them  has  been  denied, 
but  in  order  to  determine  whether  any  constitutional 
question  be  raised,  it  is  first  necessary,  that  we  affix  to 
them  a  meaning,  and  in  doing  so,  we  are  to  remember, 
that  if  there  be  a  doubt  as  to  their  true  interpretation, 
that  construction  is  to  be  taken,  which  shall  be  found 
in  harmony  with  the  Constitution. 

The  rule,  that  after  it  has  been  established  by  evi- 
dence, on  the  part  of  the  plaintiff,  that  his  stock  has 
been  killed,  or  injured,  by  the  railroad  company,  the 
ontis  probondi  is  thrown  upon  the  defendant,  we  do  not 
understand  to  be  new — it  is  simply  the  announcement 
of  a  common  law  principle.     In   Christie  vs.  Griggs,  2 
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Campbell,  79,  it  was  held  that  proof  of  the  injury  to  the 
plaintiff,  threw  upon  the  defendant,  the  burthen  of  Bhow- 
iDg  that  he  had  exercised  all  the  care  which  he  was  bound 
to  do. 

In  Stokes  vs.  Saltonstall,  13  Peters,  181,  which  was 
an  action  for  injuries  to  a  passenger,  occasioned  by  up- 
setting a  stage  coach,  the  Court  laid  down  the  rule,  as 
to  the  burthen  of  proof,  in  the  following  language:  "The 
facts  that  the  carriage  was  upset,  and  the  plaintiff's  wife 
injured,  are  prima  fade  evidence  that  there  was  careless- 
ness, or  negligence,  or  a  want  of  skill  on  the  part  of  the 
driver,  and  throws  upon  the  defendant  the  burthen  of 
proving  that  the  accident  was  not  occasioned  by  the 
driYer's  fault.  It  being  admitted  that  the  carriage  was 
apset,  and  the  plaintiffs  wife  injured,  it  is  incumbent  on 
the  defendant  to  prove  that  the  driver  was  a  person  of 
competent  skill,  of  good  habits,  and  in  every  respect,  qual- 
ified, and  suitably  prepared  for  the  business  in  which  he 
was  engaged,  and  that  he  acted,  on  this  occasion,  with 
reasonable  skill,  and  with  the  utmost  prudence  and  cau- 
tion; and  if  the  disaster  in  question  was  occasioned  by  the 
least  negligence,  or  want  of  skill,  or  prudence,  on  his  part, 
then  the  defendant  is  liable  in  this  action.  This  rule,  as 
to  the  burthen  of  proof,  was  applied  to  railway  compa. 
nies,  in  Carpue  va,  the  London  &  Brighton  Railroad 
Company,  52,  B.,  747,  and  also,  in  Skinner  vs.  the  London 
&  Brighton  Railroad  Company,  2  Eng.  Law  and  Eq. 
Rep.,  360.  So,  also,  in  Ellis  vs.  the  Portsmouth  &  Roan- 
oke Railroad  Company,  2  Iredell,  138.  This  last  was  a 
case  of  damage  to  the  plaintiff's  fence,  by  a  fire,  caused 
by  a  spark  emitted  from  the  defendant's  engine. 

The   precautions   which  this  Statute  requires  railway 
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companies  to  observe,  in  order  to  prevent  the  destruction 
of  human  life  and  property,  impose,  as  we  believe,  no  new 
or  additional  duties,  over  and  above  what  the  common 
law  of  this  State,  when  applied  to  their  operations,  de- 
manded; and  certainly,  none  but  such  as  are  reasonable, 
and  within  the  power  of  the  Legislature  to  enact :  Red- 
field  on  Railways,  sec.  232,  and  cases  cited  in  note  1. 
What,  then,  are  we  to  understand  by  the  clause:  "  and  the 
engineer,  agent,  or  employee  of  the  company,  shall,  in  no 
case,  be  a  witness  for  it?"  Did  the  Legislature  intend  to 
render  incompetent,  all  engineers,  agents  and  employees  of 
the  company  ?  Whether  the  matter  drawn  in  question,  in- 
volved their  carelessness  or  negligence,  or  not,  or  only 
such  as  were  directly  interested,  by  means  of  being  thus 
implicated  ?  If  the  latter  be  its  true  meaning,  as  we  think 
it  is,  then  it  simply  affirms  a  common  law  principle. 

In  an  action  against  the  principal  for  damages,  occa- 
sioned by  the  neglect,  or  misconduct,  of  his  agent,  or 
servant,  the  latter  is  not  a  competent  witness  for  the  de- 
fendant, without  a  release;  for  he  is,  in  general,  liable 
over  to  his  master,  or  employer,  in  a  subsequent  action, 
to  refund  the  amount  of  damages,  which  the  latter  may 
have  paid.  The  principle  of  this  rule  of  action,  applies 
to  the  relation  of  master  and  servant,  or  employer  and 
agent,  wherever  that  relation,  in  its  broadest  sense,  may 
be  found  to  exist ;  as.  for  example,  to  the  case  of  a  pilot, 
in  an  action  against  the  captain  and  owner  of  a  vessel, 
for  mismanagement  while  the  pilot  was  in  charge,  or  of 
the  guard  of  a  coach,  implicated  in  the  like  mismanage- 
ment, in  an  action  against  the  proprietor.  The  doctrine 
is  applicable  to  railway  companies,  and  to  corporations, 
in  general.    Perhaps  the  most  direct  authorities  upon  the 
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case  now  in  qaestioD)  will  be  found  to  be  Green  vs,  the 
New  Kiver  Company,  4  T.  R.,  589,  and  Draper  vs.  The 
Worcester  &  Norwich  Railroad  Company,  1  Am.  Railway 
Cases,  607.  Bat  the  principle  is  supported  by  numerous 
decisions,  noticed  by  Mr.  Grcenleaf,  in  his  Work  on  Evi- 
dence, at  sections  394,  416,  417,  from  which,  and  the  two 
cases  before  quoted,  it  will  be  seen  that  the  class  of  cases 
we  are  now  considering,  namely,  such  as  implicate  the 
engineer,  agent,  or  employee,  in  carelessness  or  negligence, 
does  not  fall  within  the  excepted  cases,  grounded  on  pub- 
lic necessity  and  convenience,  when  an  agent  may  be  called 
to  prove  acts  done  for  his  principal,  in  the  usual  and 
ordinary  course  of  his  employment. 

Having  thus  shown  the  extent  to  which  the  common 
law  goes,  in  excluding,  as  witnesses,  engineers,  agents,  and 
employees,  we  next  proceed  to  show  that  the  Statute  in 
question  cannot,  upon  any  proper  rule  of  construction, 
\fe  held  to  exclude  any  witness,  other  than  the  particular 
engineer,  agent,  or  employee,  whose  tortious  act,  (or  acts, 
if  more  than  one  be  implicated,)  or  carelessness  and  neg- 
ligence, are  drawn  in  question  in  tlie  case,  and  in  respect 
of  which  he  would  be  liable  over  to  the  railway  company, 
if  the  latter  should  fail  in  the  action. 

It  is  a  well  established  rule  of  construction,  that,  when 
the  provision  of  a  Statute  is  general,  it  is  subject  to  the 
control  and  order  of  the  common  law.  In  all  doubtful 
matters,  and  where  the  language  of  a  Statute  is  expressed 
in  general  terms,  it  is  to  receive  such  a  construction,  as 
may  be  agreeable  to  the  rule  of  the  common  law,  in  cases 
of  that  nature ;  for  it  is  not  to  be  intended,  that  the  com- 
mon law  was  to  be  altered  further,  or  otherwise,  than  the 
Act  expressly  declares,  or  it  would  have  so  said. 
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This  is  especially  so,  as  to  a  Statate  against  common 
rights,  or  repugnant  to  reason:  7  Bac.  Ab.,  Title  Statute, 
(I,  sec.  4;)  1  Blac,  91,  86,  118,  d;  1  Bay,  93;  3  Murphy, 
314;  2  Hum.,  285;  3  Sneed,  404;  2  Yer.,  603.  Many  of 
these  authorities  hold,  that,  so  far  as  a  Statute  may  be 
against  the  plain  and  obvious  dictates  of  reason,  it  is  to 
be  adjudged  void ;  and  though  we  may  not  be  able  to  as- 
sent to  this  doctrine,  when  a  Statute  is  clearly  and  un- 
equivocall}*^  expressed,  and  is  in  accordance  with  the  Con- 
stitution, yet  such  a  consideration  does  always  afford  a 
powerful  argument,  in  support  of  the  conclusion,  that  the 
Legislature  intended  no  such  absurd  and  unjust  conse- 
quences. With  these  authorities  before  us,  we  cannot  say 
that  a  new  ride  of  evidence  was  to  be  introduced,  whereby 
a  multitude  of  persons,  before  competent,  were  rendered 
unfit  to  be  witnesses. 

Perhaps  the  most  natural  and  obvious  construction  of 
the  Act,  is  the  one  we  have  adopted.  It  does  not  say 
that  all  engineers,  agents,  and  employees,  of  the  company 
shall  be  inadmissible;  but  uses  the  language,  "the  engineer, 
agent,  or  employee,"  referring,  as  is  most  probable,  from 
due  examination  of  the  entire  Act,  only  to  the  particular 
engineer,  agent,  or  employee,  implicated  in  the  careless- 
ness and  negligence  which  caused  the  accident.  If  this 
be  not  its  obvious  meaning,  certainly  we  are  authorized 
to  say  its  language  is  too  general  to  produce  so  violent 
a  change  of  the  common  law,  as  is  claimed  for  it.  What 
reason  can  there  be  for  supposing  that  the  Legislature 
intended  to  exclude  employees,  who  might  be  attending 
to  the  wants  of  the  passengers,  the  affairs  ot  the  cars — 
the  porter,  the  baggage  master,  and  the  many  other 
nameless  agents  engaged,  daily,  in  the  service  of  the  com- 
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paiiy — but  haTiog  no  iDStrnmentality   in   giving   impetus, 
or   direction,  to  the  train  that  did   the  mischief.     Why 
make  a  distinction  between  railway  companies  and  other 
Gorporatimis,  or  betwixt  them  and  natoral  persons,  as  to 
ibe    competency    of  proof.     We   can    suppose   no    valid 
reason  for  so  doing,  and  nothing  short  of  the  most  direct 
and  unequivocal    expressions,    would  justify  such  a  con- 
clusion.     If  the  relation  the  witness  sustains  to  the  com- 
pany, and  not  bis  interest,  is  to  be  the  test  of  his  com- 
petency, then  all  that  bear  that  relation,  at  the  time  they 
come  to  testify,  will  be  excluded,  as  witnesses,  though  they 
were  not  in  the  service  of  the  company  when   the  acci- 
dent  happened;    and,   on  the  other  hand,   such  as  may 
haye    ceased  to   be  in  its  service,  will    thereby  become 
competent.     Can  this  be  the  meaning  of  the  Legislature? 
We  think  not*    Upon  the  same  reason  and  authority,  we 
think  that  the  common  law  rule,   that  enabled  a  party 
to  make  a  witness    competent  by  release,    is    not  inter- 
fered with  by  the  Statute.      It  is  not  so  said  in  terms ; 
and  there  is  nothing  from  which  to  imply  it:   2   Hum., 
285,   296;   3   Sneed,  404.      In    short,    that   the    common 
law  has  not    been    changed,  either  in    this    respect,  or 
as  it  regards  the  burthen  of  ^  proof,   or  the    competency, 
as  a  witness,  of  the  engineer,   agent,  or  employee ;   and 
with   all   deference,    we    arc  of   opinion    it  is    precisely 
where  it  ought  to  be.     It  is  but  a  common  case  for  a 
statute  to  be    merely    declaratory  of  the  common    law. 
The  English    Acts,  as  well  as  our  own,  are  full   of  ex- 
amples, and  the  fact  that  the    prohibition    seems  to  be 
confined  to  suits  for  killing  or  injuring  stock — if  it  be 
proper  so  to  limit  the  act — can  make  no  difference.     It 
does  not  prove  that  a  witness,    before  competent,  is  to 
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be  disqualified  to  testify,  nor  that  one  before  incompe- 
tent is  now  to  become  admissible  in  the  class  of  cases 
omitted  in  the  Acts.  The  Statute  of  Marlbridge,  chap. 
21 ;  and  the  Statute  of  2  Weston,  chap.  3^,  furnish 
an  instance.  They  are,  "that  after  complaint  made  to 
the  Sheriff,  he  may  take  the  posse  comUatus  and  make 
replevinJ^  It  was  held,  notwithstanding  this  Statute, 
that  the  Sheriff  might  take  the  posse  comUaivs  to  serve 
any  other  process  with,  as  he  could  before,  at  the  com- 
mon law,  7  Bac,  Title  Statute,  (G.,)  448. 

This  view  of  the  subject,  makes  it  unnecessary  to  con- 
sider the  constitutional  questions,  which  have  been  raised 
in  the  argument. 

The  witness  rejected  by  the  Circuit  Court,  in  this 
case,  is  stated  to  have  been  an  employee  in  the  service 
of  the  plaintiff  in  error.  There  is  nothing  to  show  that 
he  had  any  connection  with  the  accident,  or  was,  in  any 
manner,  implicated  in  any  wrong,  or  mismanagement, 
whatever.  Ho  was  prima  fcuAe  competent,  and  the  Cir- 
cuit Judge  erred  in  rejecting  his  evidence,  for  which 
error  the  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  for  another  trial. 
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Martha  B.  Higgs  vs.  Landrum  et  cds. 

1.  Stator.  Surety  or  Endorsor.  Where  a  surety  or  endorser,  is 
jointly  sued,  with  the  prinotpal,  and  execution  is  stayed,  at  the  in- 
stance of  the  principal,  without  the  request  or  consent  of  the  surety 
or  endorser,  the  stayor  is  liable,  in  default  of  the  principal,  before 
the  surety  or  endorser. 

2.  Same.  JatUee  of  ike  Pence  to  show  who  the  stay  was /or.  A  Justice  of 
the  Peace  has  no  power  to  receive  security  for  the  stay  of  an  execu- 
tion, for  the  surety  or  endorser,  unless  he  assent,  in  proper  person,  or 
in  writing,  signed  by  him,  showing  that  the  stayor  is  entered  as  such, 
St  his  instance  and  request.  The  Justice  ehould  state,  specifically 
upon  his  docket,  how  the  fact  was.  The  failure  of  the  Justice  to  do 
so,  will  not  preclude  the  surety  or  endorser,  from  showing,  by  ex- 
trinsic evidence,  that  the  execution  was  stayed  at  the  instance  of 
the  principal  debtor,  without  his  assent  or  request. 


PROM  WEAKLEY. 


This  was  a  motion  to  q^uash  three  executions,  issued 
by  a  Justice  of  the  Peace,  against  Jenkins,  as  stayor. 
The  motion  was  made  absolute,  at  the  February  Term, 
1859,  Judge  Fitzgerald,  presiding.  The  plaintiff  ap- 
pealed. 

Rogers  &  Sumers,  for  plaintiff. 

Edwards  &  Latham,  for  defendant,  Jenkins. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  application    on  behalf  of   the   defendant, 
Jenkins,   to  quash  three  several   executions,  issued   by  a 
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Justice  of   the  Peace,   against  Lira,  as  stayor,  jointly  with 
the  principals,  in  the  judgment. 

The  motion  to  quash  was  made  absolute,  and  this,  it 
is  alleged,  was  erroneous. 

On  the  I7th  of  February,  1859,  three  several  judg- 
mentSy  each  for  the  sum  of  $485.05,  were  rendered  by  a 
Justice  of  Weakly  County,  in  favor  of  the  plaintiff, 
Martha  B.  Higgs,  as  assignee  of  George  R.  Brasfield, 
the  payee,  against  William  and  Samuel  Landrum,  the  ma- 
kers, and  BrasGeld,  the  assignor,  jointly. 

Upon  the  Justice's  docket,  the  cases  are  severally 
stated,  thus :  "  Martha  B.  Higgs,  assignee,  V8,  William 
Landrum,  Samuel  Landrum,  and  George  R.  Brasfield, 
assignor. 

In  the  proper  column  of  the  docket,  under  the  head 
of  stayor,  the  name  of  W.  H.  Jenkins,  the  defendant,  is 
entered  as  stayor,  opposite  each  of  the  judgments.  The 
Justice's  docket  does  not  show,  whether  Jenkins  was  en. 
tered  as  stayor,  for  all  the  defendants,  or  only  for  the 
Landrums.  The  judgments  were  rendered  by  confession 
of  all  the  parties — the  assignors,  as  well  as  makers  of  the 
notes.  The  written  authority  to  the  Justice,  from  Jen- 
kins, empowers  him  to  enter  the  name  of  Jenkins,  as 
stayor  of  the  execution,  upon  three  judgments,  against 
the  Landrums.  The  name  of  Brasfield  is  not  mentioned  ; 
/n  all  other  respects,  the  judgments  are  minutely  and  ac- 
curately described. 

Upon  the  expiration  of  the  stay,  executions  issued  and 
were  levied  upon  the  property  of  Jenkins,  the  stayor,  pass- 
ing by  the  assignor,  Brasfield:  the  Landrums,  having  in 
the  mean  time,  become  insolvent. 

For  Jenkins,  the  stayor,  it  is  assumed,  that,   inasmuch 
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as  the  order  of  liability  of  the  parties  to  the  judgment, 
is  not  stated,  cither  in  the  judgment  or  execution,  they 
are  all  equally  liable — the  assignor,  Brasfield,  as  well  as 
the  makers  of  the  notes — and  that  all  must  be  proceeded 
against,  and  the  property  of  all  be  exhausted,  before  pro- 
ceeding against  the  stayor,  and  the  Court  so  held.  In 
this  the  Court  erred. 

This  case  is  not  governed  by  the  provisions  of  the 
Code  referred  to,  sec.  3028  to  3031,  but  by  the  provisions 
of  sees.  1973  and  3062,  which  in  substance  provide, 
that  where  a  surety  or  endorser  is  jointly  sued  with 
the  principal,  and  execution  is  stayed  at  the  instance  of 
the  principal  without  the  request  or  consent  of  the 
surety  or  endorser,  the  stayor  shall  be  liable  in  default 
of  the  principal,  to  pay  the  judgment  and  costs;  and 
the  first  surety  or  endorser  shall  be  exonerated,  unless 
the  first  surety  or  endorser  specially  joined  with  the 
principal   debtor,  in   procuring   the  stay. 

The  only  point  of  difficulty  is,  as  to  the  matter  of 
fact,  whether  Jenkins  became  stayor  at  the  instance  of 
the  Landrums  alone,  without  the  request  or  assent  of 
Brasfield,  or  otherwise.  The  proof  offered,  to  show  that 
Brasfield  probably  did  not  join  with  the  Landrums  in 
procuring  the  stay,  was  rejected  by  the  Court.  Never- 
theless, we  think  it  may  fairly  be  presumed,  from  the 
face  of  the  instrument  executed  by  Jenkins,  and  ad- 
dressed to  the  Justice  as  an  authority  for  entering  the 
name  of  the  former,  as  stayor,  that  he  intended  only 
to  be  the  surety  of  the  Landrums  for  the  stay  of  exe- 
cutions. Such  is  the  proper  construction  of  the  writing; 
and  it   is  manifest  that  the  Justice  so  regarded   it,   and 

considered    the  stay    of  execution  as    for    the  principal 
debtors  only. 
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By  force  of  sec.  3061  of  the  Code,  the  stay  of  execu- 
tion at  the  instance  of  the  principal  debtor,  is  wholly 
inoperative  as  to  a  surety  or  endorser,  unless  the  lat- 
ter "assents  in  proper  person,  or  by  writing  signed  by 
him,  showing  that  the  stayor  is  entered,  as  such,  at  his 
instance  and  request." 

The  Justice  has  no  power  to  receive  security  for  the 
stay,  so  far  as  regards  the  surety  or  endorser,  without 
his  express  assent  manifested  in  one  or  the  other  of  the 
modes ;  and  he  should  state  specially  upon  his  docket, 
how  the  fact  was.  The  failure  of  the  justice  to  do  so, 
however,  will  not  preclude  the  surety  or  endorser  from 
showing  by  extrinsic  evidence,  that  the  execution  was 
stayed  at  the  instance  of  the  principal  debtor,  without 
his  assent  or  request. 

It  follows,  that  the  judgment  of  the  Circuit  Court 
is  erroneous,  and  it  will  be   reversed. 


Baxks  &  Walker  vs.  McDowel,  Admr.,  &c.,  &  Cox. 

1.  Appeal.  Admimitirator  bound  for  Gott.  An  administrator,  in  cases 
of  appeal,  is  not  required  to  giye  security  for  the  debt  or  judgment 
that  may  be  recoyered  against  him.  And  his  surety  for  the  appeal  is 
only  liable  for  such  judgment  as  may  be  legally  rendered  against 
him.  If  the  plea  of  "no  assets"  or  "fully  administered,"  is  found  for 
him,  cost  and  damages  is  all  that  the  administrator  is  liable  for,  and 
this  is  all  that  the  surety  is  bound  for  by  his  undertaking. 

2.  Samk.  Bonds  for  Coti,  Conttruction  of.  In  such  oases,  the  appeal 
bond  should  be  "conditioned  to  pay  cost  and  damages  alone."    If  the 
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terms  of  the  bond  were  to  pay  the  amount  of  money  funded  the  plain- 
tiff against  the  estate,  such  illegal  provision  or  condition,  would  be 
rejected,  and  the  bond  held  good  as  for  the  costs  and  damages. 


PBOM  GIBSON. 

This  cause  was  tried  before  Judge  Williams,  at  the 
March  Term,  1859.  There  was  a  judgment  against  the 
defendcnts,  and  an  appeal. 

W.  L.  Taliapebro,  for  Banks  &  Walker. 

T.  J.  Freeman,  for  McDowel  &  Cox. 
Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Banks  &  Walker  sued  Keathy,  as  administrator  of 
Linton,  before  a  magistrate,  for  a  debt  against  the  intes- 
tate. Judgment  was  given  for  $184.52.  Keathy  ap- 
pealed to  the  Circuit  Court,  and  entered  into  bond  with 
Cox,  security,  for  double  the  judgment,  conditioned  that 
if  the  appeal  was  not  successfully  prosecuted,  the  apcl- 
lant  "  shall  comply  with,  and  perform  the  judgment  of 
said  Court."  Pending  the  case  in  the  Circuit  Court, 
Keathy  died,  and  the  suit  was  revived  against  his  suc- 
cessor, in  the  administration,  McDowel.  Upon  trial  in 
the  Circuit  Court,  a  verdict  was  rendered  in  favor  of 
the  plaintiffs,  for  $226.  But  they  found  the  plea  of  "no 
assets"  in  favor  of  the  defendants.  Whereupon  judgment 
was  rendered  against  the  administrator,  for  tlie  $226,  io 
be  levied  of  the  goods,  rfec,  of  the  intestate,  that  might 
thereafter  coirie  to  the  hands  (f  the  defendant.  But,  upon 
motion,  judgment  was   rendered  against   Cox,   the  surety 


86  JACKSON : 


Banks  &  Walker  vt.  McBowel,  AdmV.,  &  Cox. 


in  the  appeal  bond,  for    the    amount    of    the  judgment 
and   cost,   for  which   execution   was  awarded. 

The  only  question,  is,  whether  this  judgment  against 
:  Cox,  was  right,  and  we  think  it  was  not.  His  bond 
does  not  bind  him,  in  case  of  failure  in  the  appellate 
Court,  by  his  principal,  to  pay  the  debt,  or  amount  for 
which  judgment  might  be  then  given,  in  favor  of  the 
appellee,  but  it  is  to  "perform  the  judgment  of  the  Court." 
That,  of  course,  can  only  mean,  such  judgment  as  may 
be  legally  rendered  against  his  principal,  personally.  And 
what  is  that,  if  the  plea  of  "no  assets,"  or  "fully  adminis- 
tered," is  found  for  him,  costs  and  damages  only.  This, 
then,  is  all,  for   which    Cox,  as   surety,  is  bound   by  his 

undertaking. 

An  Administrator,  in  cases  of  appeal,  is  not  required 
to  give  security  for  the  debt  or  judgment  against  him. 
The  reason  is,  that  it  is  not  the  property  of  the  admin- 
istrator, that  is  proceeded  against,  in  suits  against  him, 
as  such,  but  the  funds  of  the  intestate  debtor  in  his 
hands  :  Goin's  Heirs  vs.  Henderson,  5  Yer.,  198.  If  this 
were  otherwise,  the  absurd  consequence  would  result,  that, 
the  administrator,  without  funds  of  his  intestate,  would 
indirectly,  be  made  liable  for  the  debt  in  cause,  when  he 
might  feel  it  his  duty  to  appeal  to  a  higher  tribunal  ;  for 
if  the  surety  were  made  to  pay  the  debt,  he  would  be 
entitled  to  judgment  against  his  principal,  for  the  amount 
thus  paid  as  surety. 

This  appeal  bond  should  have  been  conditioned  to  pay 
costs  and  damages  alone,  but  as  it  is,  that  is  the  proper 
construction  to  put  upon  it.  If,  however,  it  would  not 
bear  that  construction,  or,  was  in  terms  to  pay  the 
amount  of   money   found  duo    to  the  plaintiff,  against  the 
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estate,  such  illegal  provision,  or  condition,  would  be  re- 
jected, and  the  bond  held  good,  as  for  the  costs  and 
damages:    Folk  vs.  Plummer,   2  Hump.,   500. 

This  judgment,  then,  must  be  reversed,  and  the  pro- 
per judgment  rendered  here,  which  is,  that  the  plain- 
tiff recover  against  McDowel,  and  Cox,  the  surety  for 
the  appeal,  for  the  costs. 


^. 


Seward  &  Scales  vs.  Mitchell. 

1.  Statute  of  Frauds.  Mitchell  sold  to  Seward  &  Scales,  for  the  con- 
sideration of  $8,596.50,  a  tract  of  land,  described  in  the  deed  by  metes 
and  bounds,  containing  five  hundred  and  twenty-one  acres.  After 
the  deed  was  made,  the  parties,  differing  as  to  the  quantity  of  land 
embraced  in  the  tract,  made  a  parol  agreement,  that  it  should  be  sur- 
Teyed  by  Gillespie,  and  if  there  were  more  than  five  hundred  and 
twenty-one  acres,  the  vendees  should  pay  for  the  excess,  at  the  rate  of 
^16.50  per  acre,  that  being  the  price  at  which  the  sale  was  made, 
and  if  less,  then  the  vendor  should  pay  for  the  deficiency  at  the  same 
rate.  There  was  an  excess  of  fifty- seven  acres ;  for  this  excess,  the 
present  suit  was  brought,  and  a  recovery  had,  for  $1,079.00.  Held, 
thai  the  contract,  or  promise  sued  upon,  was  not  for  the  sale  of  land, 
so  as  to  require  a  writing  under  the  Statute  of  frauds,  but  a  subse- 
quent collateral  agreement,  in  relation  to  the  price,  which  was  bind- 
ing by  parol,  and  to  which  the  Statute  can  have  no  application. 

2.  CoNsiDEBATiON.  MutucU  Promues.  A  promise  to  refund,  in  case  of 
a  deficiency,  is  a  good  consideration  for  a  promise  to  pay  for  an  ex- 
cess over  what  is  called  for  in  a  deed.  That  such  mutual  promises  are 
sofllcient  oonsiderations  for  each  other. 


FROM  GIBSON. 


This    cause  was   tried  at   the   November  Term,   1859, 
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before  Judge  Williams.    Verdict  and  judgment  for  plain- 
tiff.   Defendant  appealed. 

T.  J.  Freeman,  for  plaintiflFs  in  erj'or. 

M.  R.  Hill,  for  defendant  in  error.   . 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 


On  the  16th  Oct.,  1856,  Mitchell  sold  to  Seward  & 
Scales,  for  the  consideration  of  $8,596.50,  a  tract  of  land 
in  the  county  of  Gibson,  described  in  a  deed  of  that 
date,  by  metes  and  boundF,  "containing  521  acres,  being 
a  part  of  a  5000  acre  tract  granted  to  George  Dough- 
erty, and  bounded  as  follows,"  &c. 

The  title  is  warranted  with  the  usual  covenants,  but 
nothing  more  said  about  the  grants  than  what  is  above 
recited. 

Some  time  after  the  deed  was  made,  the  parties,  differ- 
ering  as  to  the  quantity  of  land  embraced  in  the  tract, 
made  an  agreement,  that  it  should  be  surveyed  by  Gilles- 
pie, and  if  there  were  more  than  five  hundred  and  twen- 
ty-one acres,  the  vendees  should  pay  for  the  excess  at  the 
rate  of  $16.50  per  acre,  that  being  the  price  at  which 
the  sale  was  made,  and  if  less,  then  the  vendor  should 
pay  for  the  deficiency,  at  the  same  rate.  It  turned  out 
that  there  was  an  excess  of  fifty-seven  acres,  and  the 
tract  embraced  in  the  deed  was  five  hundred  and  seventy- 
eight  acres,  instead  of  five  hundred  and  twenty-one,  as 
estimated  in  the  sale.  For  this  excess,  the  present  suit 
was  brought,  and  recovery  had,  for  $1,079. 

It  is  objected    here,   that  the    Court    below  erred,   in 
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refusing  to  charge,  as  requested,  that  the  agreement  sued 
upon  was  void  for  want  of  a  writing,  and  because 
there  was  no  consideration  for  the  promise. 

1.  The  contract,  or  promise  sued  upon,  is  not  for  the 
sale  of  land,  so  as  to  require  a  writing,  under  the 
Statute  of  frauds. 

9 

The  sale  had  already  been  reduced  to  writing.  This 
was  a  subsequent  collateral  agreement  in  relation  to  the 
price,  which  was  binding  by  parol,  and  to  which  the 
Statute  can  have  no  application  whatever.  This  is  too 
plain  for  argument. 

2.  There  is  more  plausibility  in  the  second  objec- 
tion, that  there  was  no  sufficient  consideration  for  the 
promise.  But  this  is  also  untenablp.  The  argument 
is,  that  the  deed  embraced  the  whole  tract,  and  passed 
a  perfect  title  to  the  extent  of  the  boundaries,  and  con- 
sequently there  was  nothing  passing  as  a  consideration 
for  the  new  promise,  that  the  party  did  not  own  be- 
fore by  a  perfect  legal  right. 

It  is  true,  that  if  the  sale  was  by  the  tract  and 
not  by  the  acre,  as  appears  from  the  deed,  and  no 
stipulations  as  to  quantity,  that  the  title  was  good  for 
the  whole  and  covered  the  excess.  But,  if  the  sale  was 
not  in  gross,  but  by  the  acre,  and  the  recitation  in 
the  deed  would  not  be  conclusive  in  a  Court  of  Equity 
on  that  point,  if  the  fact  could  be  shown  to  bo  other- 
wise, then  there  would  be  mutual  remedies  for  an  excess 
or  deficiency  in  proper  cases,  as  we  held  in  Miller  vs. 
Bents,  4  Sneed,  and  a  more  recent  case;  but  independ- 
ant  of  that,  and  taking  it  to  have  been  purely  a  sale 
in  gross,  and  both  parties  desiring  to  act  justly,  and 
being    of   different    opinions  as    to    the  quantity,   mutu 
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ally  agreed  to  abide  by  an  accurate  survey  to  ascer- 
tain which  was  bound  to  pay,  and  recover  from  the 
other,  and  what  amount.  We  see  no  good  reason  in 
law  or  morals,  why  such  an  agreement  should  not  be 
binding  upon  them.  The  case  of  Howe  vs.  O'Malley, 
1  Murphey's  L.  and  Eq.  R.,  287,  is  precisely  in  point. 
The  Court  there  held  that  a  promise  to  refund  in  case 
of  deficiency,  is  a  good  consideration  for  a  promise  to 
pay  for  any  excess  over  what  is  called  for  in  the 
deed.  That  such  mutual  promises  are  sufficient  conside- 
rations for  each  other. 

The  case  of  Smith  vs.  Ware,  13  Johns.  Rep.,  259, 
which  is  supposed  to  conflict  with  this,  is  entirely  dif- 
ferent "  there  was  no  mutuality,"  because  the  promise 
sued  upon  was  to  pay  for  the  deficiency,  without  any 
obligation  on  the  other  party  to  pay  for  an  excess,  if 
any   there  had  been. 

The  principle  of  the  North  Carolina  case,  commends 
itself  to  our  approbation,  because  of  its  equity  and 
justice. 

Without  further  citation  of  authorities,  we  are  satis- 
fied to  hold  that  the  pix)miso  in  this  case  was  binding 
upon  the  defendant,  as  His  Honor  charged,  and  there- 
fore affirm  the  judgment. 
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Memphis  &  Ohio  Railroad  Company  vs.  Lucinda  Tugwell. 

Ekgiheek  of  Railboad  incompetent  a6  a  witness  without  release. 
The  Memphis  &  Ohio  Railroad  Company  were  sued  for  killing  the 
stock  of  the  plaintiff;  on  the  trial,  the  engineer,  who  had  charge  of 
the  locomotive,  and  was  running  at  the  time,  when  the  injury  oc- 
curred, was  offered  as  a  witness  for  defendant,  without  a  release  f^om 
them;  he  was  rejected  by  the  Court.  Held,  that  before  the  engineer 
of  a  railroad  company,  whose  conduct  is  called  in  question,  can  be  a 
witness  for  them,  he  roust  bo  released  by  the  company,  of  all  liability^ 
for  damages  to  them,  in  the  event  of  a  verdict  and  judgment  against 
them. 


FROM  HAYWOOD. 


This  cause  was  tried  at  the  January  Terra,  1859.  Wm. 
H.  Stephen,  special  Judge,  presiding.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendants 
appealed. 

T.  G.  4fr.  Wm.  M.  Smith,  for  the  Railroad. 

Benj.  p.  Lbe,  for  Tagwell. 

Wright,  J.,  delivered  the  opinion  of  the   Court. 

The  witness,  John  Long,  rejected  in  this  case  by 
the  Circuit  Court,  appears,  in  the  bill  of  exceptions, 
to  have  been  the  engineer  of  the  plaintiffs  in  error, 
on  their  road,  in  charge  of  the  locomotive,  and  run- 
ning the  train  at  the  time  the  injury  occurred  to  the 
stock  of  the  defendant  in  error,  for  which  the  action 
was  brought    and    recovery   had.     The    matter  in  ques- 
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tion,  therefore,  was  his  negligence  and  carelessness,  and 
what  it  was  proposed  to  prove  by  him,  was,  to  acquit 
the  plain tiflfs  in  error,  and  thereby  himself,  of  all  blame 
in  the  premises.  This  he  was  incompetent  to  do  with- 
out a  release,  according  to  the  opinion  in  the  case  of 
the  Memphis  &  Ohio  Railroad  Company  vs.  Home. 
No  release  appears  to  have  been  made,  or  attempted ; 
and  therefore  the  Circuit  Judge  did  not  err  in  reject- 
ing this  witness. 

It  follows    that   the   judgment  of    the   Circuit   Court 
must  be  affirmed. 


C.  B.  Bush  vs.  Ira  G.  Barfield. 

1.  Sale  of  Pkrsonal  Pbopertt.  When  title  peases.  Johnson  sold  to 
Bush,  bis  cotton  crop  of  1858,  at  $2.60  per  hundred  Ibs^  in  the  seed. 
The  vendee  wns  to  furnish  the  wagon  and  teams,  and  the  vendor  was 
to  deliver  the  cotton  at  the  gin  of  Currie,  and  payment  to  be  made  at 
the  gin  weight.  Five  bales  bad  been  made,  and  some  of  them 
marked  with  the  initials  of  Bash^  when  Barfield  levied  on  them,  as 
the  property  of  Johnson.  Held,  that  the  title  to  the  five  bales  had 
passed  out  of  Johnson,  and  vested  in  Bush,  and  could  not  be  seized 
as  the  property  of  Johnson. 

2.  Same.     Sale  absolute  without  payment  or  delivery.     When  everything 
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the  Tendor  has  to  do  with  the  goeda,  is  complete,  the  contract  of  sale 
becomes  absolute,  without  actaal  payment,  or  delivery,  and  the 
property,  and  the  risk  of  accident  to  the  goods,  vests  in  the  yendee. 


FROM   LAUD£RDALE. 


This  cause  was  tried  at  the  September  Term,  1859, 
before  Judge  Williams.  Under  the  charge  of  the  Court, 
the  jury  rendered  a  verdict  in  favor  of  the  defendanU 
The  plaintiff  appealed. 

Sutherland,  for  Bush. 

for  Barfield. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

George  Johnson  sold  his  whole  crop  of  cotton  of  1858, 
on  the  27th  of  December,  of  that  year,  the  same  being 
then  all  picked  out,  at  $2.C0  per  hundred  pounds,  in 
the  seed,  to  the  plaintiflF.  By  the  terms  of  the  contract, 
the  vendee  was  to  famish  the  wagon  and  team,  and 
the  vendor  was  to  deliver  the  cotton  at  the  gin  of 
Carrie,  and  payment  to  be  made  at  the  gin  weights, 
one  hundred  dollars  in  a  debt  Johnson  owed  Bush,  and 
the  balance  in  money,  when  the  quantity  was  ascertained 
at  the  gin.  The  quantity  turned  out  to  be  12,645 
pounds,  and  made  seven  bales;  but  before  the  delivery 
of  the  whole,  and  when  five  bales  had  been  made,  and 
some  of  them  marked  with  the  initials  of  the  petitioner, 
the  defendant,  as  an  ofBcer,  levied  an  execution  against 
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Johnson,  upon  it,  whereupon  this  action  of  replevin  was 
instituted.  He  failed  in  his  action,  upon  the  ground 
that  the  title  had  not  passed  out  of  Johnson  at  the  time 
of  the  levy.  The  verdict  of  the  jury  was  correct,  as 
applicable  to  the  facts  of  the  case;  and  the  question  for 
examination  is,  whether  His  Honor  was  right  in  his 
charge.  He  held,  that  property  in  the  cotton  would  not 
pass,  until  the  whole  crop  had  been  delivered  and 
weighed,  unless  it  were  shown,  on  the  part  of  Bush,  that 
he  had  accepted,  or  received,  the  part  delivered,  by  some 
act  of  ownership  over  it,  before  the  levy  of  the  de- 
fendant. 

We  think  this  was  erroneous.  The  delivery  of  the 
cotton  at  the  gin  of  Currie,  where  it  was  ginned  and 
baled,  in  compliance  tvith  the  contract  of  the  parties,  left 
nothing  more  to  be  done  by  the  vendor,  and  passed  the 
title  to  the  vendee.  It  was  equivalent  to  a  delivery  to 
the  purchaser.  Currie,  by  the  contract,  was  constituted 
his  agent,  to  receive  and  weigh.  This  would  apply  to 
a  part,  as  well  as  the  whole,  witliout  the  exercise  of  any 
acts  of  ownership,  as  seemed  to  be  considered  essential 
by  His  Honor,  from  the  charge.  He  became  owner,  by 
the  contract  of  purchase,  as  soon  as  tlie  cotton,  or  any 
part  of  it,  was  delivered  at  the  gin,  and  weighed.  The 
ownership,  with  all  risks,  was  instantly  changed.  Kent 
says,  2  Com.,  492,  "When  everything  the  seller  has  to 
do  with  the  goods,  is  complete,  the  contract  of  sale  be- 
comes absolute,  without  actual  payment,  or  delivery,  and 
the  property,  and  the  risk  of  accident  to  the  goods,  vest 
in  the  buyer." 

Where  a  quantity  of  turpentine   was  sold,   at  a  price 
'fixed  per  hundred   weight,   to    be  put  into   casks   by   the 
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rendor,  and  when  this  had  been  done  as  to  part,  and  was 
ready  for,  though  not  delivered,  but  set  apart  for  the 
vendee,  and  at  his  disposal,  in  the  warehouse  of  the 
vendor,  it  was  held,  that  the  property  and  risk  had 
passed  to  that  part  which  had  been  put  up,  but  not  the 
other:  Addison  on  Con.,  226,  citing  11  East,  210.  So 
in  the  case  before  us.  The  whole  was  bought  at  a 
price  fixed  for  each  hundred  pounds,  and  the  mode  of 
ascertaining  that,  and  the  place  of  delivery  agreed  upon, 
and  five  of  the  bales  actually  weighed,  and  put  up  in 
bales.  Must  not  the  same  principle  govern,  and  fully 
change  the  ownership,  as  to  the  five  bales?  If  they  had 
been  consumed  by  fire,  would  not  the  loss  have  fallen 
upon  the  purchaser? 

The  case  of  Williams  vs.  Allen,  10  Humph.,  337,  does 
not  contravene  this  view  of  the  law,  but  lays  down  prin- 
ciples, upon  authorities  cited,  which  clearly  sustain  it. 
There,  the  contract  was  to  take  all  the  corn  in  certain 
pens,  at  one  dollar  per  barrel,  tlic  quantity  to  be  asccr* 
tained  afterwards,  by  actual  measurement.  No  time  was 
fixed  for  the  measurement,  or  payment  of  the  price.  Be- 
fore this  was  done,  a  flood  came  and  washed  off  the 
corn,  and  that  Court  decided  that  the  loss  was  that  of 
the  vendecy  as  the  title  had  not  passed.  But,  suppose 
one  of  the  pens  had  been  measured  and  delivered  to 
the  purchaser,  or  his  agent,  would  not  the  title  to  that 
have  passed?  That  is  this  case,  and  the  case  cited  in 
Addison,  from  11  East. 

We  think,  when  the  five  bales  were  weighed,  and 
tomcd  off  at  the  gin,  in  pursuance  of  the  contract,  the 
ownership  passed  out  of  Johnson  to  tiio  purchaser. 
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The  charge,  then,  is  erroneous,  and  the  judgment  must 
be  reversed. 

It  is  insisted  that  the  sale  was  fraudulent,  being 
made  by  the  son-in-law  to  the  father-in-law,  to  defraud 
the  creditors  of  the  former.  That  will  be  a  question 
for  the  jury,  on  another  trial,  upon  a  correct  charge  on 
the  other  point.  It  is  enough  to  say,  that  we  see  no 
sufficient  evidence  of  it  in  this  record. 


Charlotte  C.  Bayless,  by  next  Friend,  vs.  George  H. 

Elcan  &  John  Y.  Bayless. 

1.  BEGiSTRATroN  OF  FoBBiGN  BiLLs  OF  Sale.  There  is  no  proTision  in 
our  Registration  Laws,  requiring  that  conyeyances  of  Blaves  in  trust, 
coming  from  another  State,  shall  be  registered  here  to  give  them  va- 
lidity,  even  against  purchasers  and  creditors. 

2.  Equitable  Tftle.  Creditors.  It  is  immaterial  upon  what  grounds  an 
equitable  title  to  property  was  Tested  in  the  wife,  whether  by  the  hus- 
band, by  way  of  settlement,  or  by  the  vendor,  under  his  procurement. 
It  would  be  good  in  any  event^  except  against  creditors. 

8.  Statute  of  Limitations.  Disability.  Where  the  trustee's  right  to 
sue  is  affected  by  any  legal  cause,  or  is  under  disability  at  the  Term 
the  cause  of  action  accrues,  because  he  is  estopped  by  his  own  sale, 
the  cestui  que  trust  is  not  bound  to  sue,  until  the  disability  is  removed; 
and  the  Statute  of  limitations  is  no  bar  to  the  cestue  que  trust's  right  to 
recover,  until  the  disability  is  removed. 


PROM  FAYETTE. 


This  cause  was  heard  by  Chancellor  Isaac  B.  Wil- 
liams, at  the  November  Term,  1859.  A  decree  was  pro- 
nounced for  complainant.     Respondents  appealed. 
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Reaves  &  Williams,  for  complainant. 
Yergeb,  Thornton  &  Pulliam,  for  respondente. 

Cabuthebs,  J.,  delivered  the  opinion  of  the  Court, 

On  the  11th  of   July,    1830,    John  Y.    Bayless,    the 
husband  of  plaintiff,  made  an  exchange  of    slaves    with 
one    John  P.   King,  in    the    State  of    Georgia.      King, 
by   the  the  direction  of  Bayless,  by  deed  of  that  date, 
conveyed  the  slaves,  Jack,    Ledy,    Lucy  and  Peggy,  to 
the    said    Bayless,    in    trust,  for    the    separate    use    of 
complainant.      The  deed  was  registered  according  to  the 
laws  of  Georgia,  about  the    first    of   January,   1831,  in 
Columbia   County,  Georgia,    where  the  parties    then  re- 
sided.     Bayless  and  his  wife,  soon  after  that,  moved  to 
Tennessee  with  said  slaves.      On  the  4th  of  May,  1835, 
Bayless  sold  three  of  said  slaves — Jack,   Sedy   and  Peg- 
gy— ^to   George  H.  Elcan,  who  has  died  since  the  com- 
mencement of  this  suit,  and  the  same  has  been  revived 
against  his  administrator.      Under  this    sale,    the    slaves 
went  into  the  possession  of  Elcan,  and  were  claimed  and 
used  by  him  as  his  own,  from  that  time,  until  the  filing 
of  this  bill,  in  1852.      He  sold  some  of  the  slaves   to 
others  in  the  mean  time,  and  no  doubt  seems  to  have 
existed,    as  to    the  title,    either  by  himself,    or    others. 
The  complainant,  with  full  knowledge  of  the  sale,  made 
no   question  or  complaint,    until   the  filing  of    this  bill. 
But  there  is  no  evidence,  that  she,  in  any  way,  advised 
or  encouraged,  or    participated  in  the    sale.      Her  hus- 
band was  unthrifty,  and  now,  in  her  old   age  and  desti- 

tution,  files  this  bill  for  the  recovery  of  her  legal  rights. 
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She  files  a  copy  of  the  deed  of  King,  as  recorded  in 
Georgia,  and  also  the  original,  found  in  common  law  form. 
Her  claim  is  resisted  upon  the  following  grounds: 
1st.  That  the  deed  was  not  proved  and  recorded,  as 
required  by  the  laws  of  Georgia,  and  the  Statutes  and 
Decisions  of  that  State,  are  introduced.  We  think  this 
position  is  untenable ;  but,  if  it  were  not,  the  produc- 
tion and  proof  of  the  original  would  specify  the  defect. 
There  is  no  provision  in  our  registration  laws,  requir- 
ing that  such  papers,  coming  from  another  State,  shall 
be  registered  here  to  give  them  validity,  even  against 
purchasers  or  creditors. 

2.  That  the  slaves  given  in  exchange  for  those  in 
controversy,  belonged  to  the  husband,  and  the  title, 
made  as  it  was,  to  defeat  his  creditors,  as  he  was  then 
much  involved.  It  is  a  sufficient  answer  to  this  objec- 
tion to  say,  that  no  creditor  is  here  complaining,  and 
that  it  is  entirely  immaterial,  upon  what  grounds  the  equi- 
table title  was  vested  in  tbe  complainant,  whether  by 
the  husband,  by  way  of  settlement  or  by  King,  under 
his  procurement.  It  would  be  good  in  any  event,  ex- 
cept against  creditors.  So,  a  valid  title  was  vested  by 
the  deed,  in  the  complainant,  and  the  husband  only, 
held  the  naked  legal  title  for  her  benefit.  It  is  true, 
that  it  is  a  hard  case  on  defendant,  as  it  seems,  from 
what  appears  to  us,  that  a  fair  consideration  was  paid 
by  defendant,  and  that  there  was  no  actual  notice  of 
the  defects  in  the  title,  but  still  the  vendor  had  no 
right,  and  could  convey  none.  The  purchaser  should 
have  been  more  cautious  than  to  buy  from  a  stranger, 
without  investigating  his  title.  The  maxim  of  caveat 
emptor,  applies  in  such  a  case.     His  misfortune   cannot 
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add  any  strength  to  the  title  purchased,  nor  defeat  that 
of  complainant. 

The  question  is,  who  has  the  best  right,  according 
to  the  rules  of  law,  applicable  to  the  facts  of  the  case. 

3.  The  Statute  of  limitations  is  relied  upon  as  a  de- 
fense. The  defendant  held  and  claimed  the  slaves  un- 
der his  purchase,  for  seventeen  years  before  this  suit ; 
this  would  give  him  a  perfect  title,  and  bar  tho  com- 
plainant, unless  she  is  embraced  by  the  savings  of  the 
Statute.  She  has  been,  all  the  time,  and  is  yet,  under 
the  disability  of  coverture.  But  it  is  insisted  that  the 
trustee,  her  husband,  in  whom  tho  legal  title  was  vested, 
was  bound  to  sue  in  the  prescribed  time,  or  he  would 
be  barred,  and  that  where  the  trustee  is  barred,  so  is 
the  cestue  que  trust,  without  regard  to  disability.  This 
is  certainly  true,  in  cases  to  which  the  principle  applies. 

But,  tliis  is  not  such  a  case.  It  was  applied  in  Wil- 
liams V8,  Otey,  8  Hum.,  569:  that  was  a  case  where 
the  trustee,  having  the  right  and  potver  to  sue  a  wrong 
doer,  who  converted  the  property,  failed  to  do  so.  In 
Herron  vs.  Marshall,  5  Hum.,  443,  the  same  principle  is 
announced ;  but  the  Court  there  excepts  from  its  operation, 
cases,  where  the  trustee,  from  any  legal  causes,  incapable 
of  suing,  or  under  disability  at  the  time  the  cause  of 
action  accrued.  In  that  case,  the  Court  says,  that  "the 
trustee  is  not  capable,  because  estopped  by  his  own  sale, 
and  the  cestue  que  trust  is  not  bound  to  sue  until  his 
disability  is  removed."  In  the  case  before  us,  the  trus- 
tee could  not  sue,  because  he  will  be  estopped  by  his 
own  bill  of  sale,  and  consequently,  the  complainant's 
right  was  saved  until  her  disability  is  removed.     There- 
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fore,  the  Statute  of  limitations  is  not  in  the  way  of  the 
assertion  of  complainant's  rights. 

It  is  said,  that  she  was  aware  of  the  sales  and  in- 
vasion of  her  rights,  and  should  have  asserted  them 
sooner;  that  may  all  be  very  true,  but  still,  as  we  have 
seen,  time  does  not  operate  against  her  claim,  and  the 
delay  cannot,  in  law,  aiffect  her ;  she  may  choose  her  own 
time  to  sue  during  her  disability,  or  wait  until  it  is 
removed;  we  think,  therefore,  that  the  decree  in  her 
favor,  was  right*  The  defendant  is  made  to  account 
for  the  value  of  the  slaves  commuted,  with  interest,  and 
to  pay  hire,  and  to  deliver  up  those  still  in  possession. 
But,  as  the  title  of  Elcan,  whether  good  or  bad,  to 
those  remaining  in  his  possession  at  the  time  of  his 
death,  passed  by  law  to  his  heirs,  they  should  be 
made  parties.  True,  we  hold  that  his  title  was  not 
good,  as  against  complainant;  but  such  as  he  had,  de- 
scended to  his  heirs,  and  they  have  a  right  to  be  heard 
before  it  is  divested.  For  this  purpose,  the  cause  will 
be  remanded,  and  the  heirs  of  Elcan  made  parties  be- 
fore final  decree.  This  is  necessary  for  the  purpose  of 
closing  and  making  final  and  conclusive  the  litigation ; 
for,  otherwise,  as  they  would  not  be  bound  by  the  de- 
cree, (as  they  are  not  before  the  court,)  they  would  have 
a  right  to  re-opon  the  controversy.  A  decree  will  be 
entered  in  conformity  to  this  opinion,  and  the  cause  re- 
manded. On  account  of  the  great  delay  of  complainant 
in  asserting  her  rights,  and  the  absence  of  all  fraud  on 
the  part  of  defendant,  she  will  pay  all  the  costs  here 
and  below,  or  rather,  they  will  be  reserved  out  of  the 
fund  for  hire,  or  otherwise. 
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J.  M.  Johnson  et  als.  vs.  Jahes  A.  Fry. 

W1XL8  AS  TO  Pebsonaltt.  Tiffo  tpitnesies  required.  Our  Statute  of 
Wills  has  gWen  no  exact  direction  in  relation  to  the  attestation  of 
Wills  of  personalty,  as  it  has  done  in  cases  of  realty ;  but  it  is  a 
settled  rale  of  law  in  this  State,  that  there  must  be  two  witnesses 
to  establish  a  Will  of  personal  property.  It  is  not  necessary  that 
they  should  be  tuhscrihing  witnesses,  as  in  cases  of  realty,  nor  that 
they  should  prove  the  fact  of  the  execution  of  the  paper.  It  is 
enough  that  the  proof  made  by  two  or  more  witnesses,  is  equiralent 
to  that  Two  are  not  required  to  such  particular  fact  One  may 
proTe  the  making  or  contents,  and  the  other,  some  previous  declara- 
tions subsequent,  and  recognitions,  or  other  extrinsic  circumstances, 
tending  to  corroborate  the  act  itself. 


FROM  m'nAIRY. 


This  cause  was  tried  before  Judge  Elijah  Walker,  at 
the  December  Term,  1859.  There  was  a  judgment 
agaiust  the  defendants,  from  which  they  appealed. 

Fentriss,  Houston  &  W.  H.  Stephens,  for  pUintiflfs 
in  error. 

A.  T.  Robertson,  for  defendant  in  error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

On  the  trial  of  the  issue  in  this  case,  upon  the  valid- 
ity of  the  paper  prosecuted  as  the  Will  of  Joseph  John- 
son, the  proof  was,  by  James  C.  HoUis,  that  he  wrote 
and  witnessed,  at  the  request,  and  as  directed,  by  the 
deceased.     There  were  two  other  subscribing  witnesses, 


102  JACKSON : 


J.  M.  Johnson  et  als,  vt.  James  A.  Fry. 


but  they  were  both  legatees,  and  properly  rejected  as  in- 
competent. It  was  then  proved,  by  two  witnesses,  (Jones 
and  Anderson,)  that  the  signature^  to  said  paper,  was  the 
handwriting  of  Joseph  Johnson.  There  was  no  other 
proof  in  the  case. 

It  is  conceded,  on  all  hands,  that  the  paper  was  not 
BufiSciently  proven,  as  a  Will  of  real  estate;  but,  it  is 
insisted,  that  it  is  good  for  the  personalty.  The  Court 
instructed  the  jury,  "that  the  testimony  of  one  witness, 
corroborated  by  evidence  that  the  name  of  the  alleged 
testator  is  in  his  proper  handwriting,  is  not  a  sufficient 
guarantee  of  evidence,  to  warrant  the  jury  in  finding" 
the  paper  to  be  a  Will. 

Our  Statute  of  Wills  hfts  given  no  exact  directions, 
in  relation  to  the  attestation  of  Wills  of  personalty,  as 
it  has  done  in  cases  of  realty ;  but,  that  it  requires  two 
witnesses  to  establish  a  Will  of  personal  property,  is  a 
settled  rule  in  this  State:  Moore  vs.  Steele,  10  Hump., 
562,  and  cases  before  and  since.  They  need  not  be 
svibscribing  witnesses,  as  in  case  of  realty.  Nor  is  it 
necessary  that  two  witnesses  should  prove  the  fact  of 
the  execution  of  the  paper.  It  is  enough,  that  the  proof 
made  by  two,  or  more,  is  equivalent  to  that.  In  the 
case  of  Suggctt  vs.  Mitchell,  6  Ycr.,  428,  the  evidence  of 
the  witness  who  wrote  the  Will,  and  another,  that  he 
had  heard  the  testator  say  he  intended  so  to  dispose  of 
his  property,  was  held  to  be  insufficient. 

The  authorities  cited  in  Suggett  vs.  Mitchell,  seem  to 
go  to  the  extent,  that  proof  of  the  identity  of  the  Will 
by  one  witness,  and  of  the  handwriting  by  another, 
would   be    sufficient;   but  this  is  when  the  body  of  the 
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Will  is  proved  to  be  in  his  own  handwriting,  not  the 
signature  alone:  2  BI.  Com.,  501;  Roberts  on  Fr.,  450. 

In  the  case  before  us,  there  is  but  one  witness  who 
proves  the  factum^  or  identity  of  the  Will,  and  there  is 
no  additional  evidence,  whatever,  except  the  proof  that 
the  signature  of  the  testator  is  believed  to  be  genuine. 
We  concur  with  His  Honor,  the  Circuit  Judge,  in  be- 
lieving that  this  is  not  sufficient,  under  our  laws.  It 
would  render  the  rights  of  legal  heirs,  and  ilie  trustees, 
too  insecure,  if  Wills  could  be  thus  easily  established. 
It  is  true,  that  one  credible  and  reliable  witness  to  the 
factum,  as  in  this  case,  might  be  satisfactory  to  us,  and 
to  a  jury,  but  the  law  has  wisely  required  that  at  least 
t\joo  shall  be  necessary — not  witnesses  who  have  attested 
the  writing,  but  such  as  may  expressly,  or  by  circum- 
stances, establish  the  factum.  Two  are  not  required  to 
each  particular  fact,  or  to  everything  necessary  for  a 
complete  testament.  One  may  prove  the  making,  or  con- 
tents, and  the  other,  some  previous  declarations,  subse- 
quent recognitions,  or  other  extrinsic  circumstances, 
tending  to  corroborate  the  act  itself:  1  Williams  on  Ex., 
287-8.  But,  what  circumstances  are  there  here  to  cor- 
roborate HoUis?  There  is  not  a  particle  of  proof  that 
any  one  ever  saw,  or  heard  the  testator  say  anything, 
before  or  after,  with  reference  to  this  paper,  or  the  man- 
ner in  which  he  had,  or  intended  to,  dispose  of  his  prop- 
erty. It  is  not  even  proved  that  the  dispositions  made 
of  his  property,  in  the  paper,  were  in  conformity  to  his 
expressed  wishes.  If  the  body  of  the  paper  were  proved 
to  be  in  his  proper  handwriting,  or  had  been  even  recog- 
nized, or  referred  to  by  him,  as  his  Will,  that  might  do 
for  the  second  witness. 
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But  we  have  nothing  of  that  kind,  but  simply  proof 
of  the  signature.  This  is  competent  evidence,  and  proper 
to  be  considered  by  the  jury,  but  it  is  not  enough  of 
itself,  to  answer  the  demands  of  the  law,  requiring  two 
witnesses,  or  what  is  tantamount  to  that.  The  danger 
of  imposition,  by  forging  the  name,  or  writing,  above 
the  genuine  signature,  would  be  too  great,  if  this  were 
held  to  be  sufficient. 

The  judgment  will  be  affirmed. 


ColdweU 
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1.  CoNSTKuoTiON  OF  WRITINGS.  Marriage  Contract.  A  and  B,  in  con- 
templation of  marriage,  which  was  soon  after  consummated,  entered 
into  a  marriage  contract.  It  provided  that  all  the  property  of  erery 
kind,  should  be  secured  to  B,  and  returned,  if  she  suryiyed;  and  A 
agreed  that  at  his  death,  should  B  suryiye  him,  Hhe  shall  haye  one- 
tizth  part  qf  all  hu  personal  property^  or  choses  in  action,  which  ho 
may  die  possessed  of,  or  entitled  to,  and  no  more,  saying  and  re- 
serying  the  right  of  dower.  Shortly  after  the  marriage,  A  died, 
leaying  a  Will,  in  which  he  gaye  his  widow  all  her  property,  and  a 
life  estate  in  two  slayes  and  the  home  place.  The  widow  did  not 
dissent  from  the  Will.  Held,  that  the  testator  could  not,  by  his  Will, 
effect  the  binding  force  of  the  ante-nuptial  settlement,  and  the 
widow  was  entitled  to  one-sixth  of  the  personal  estate,  secured  to 
her  in  the  contract;  and  the  right  to  dower  in  his  real  estate  is  re- 
seryed,  in  case  of  intestacy,  or  where  there  is  a  Will,  and  the  pro  • 
yisions  made  are  unsatisfactory,  and  she  dissents  in  proper  time. 
She  is,  therefore,  not  entitled  to  dower,  by  force  of  the  contract, 
properly  construed,  nor  by  law,  as  there  is  no  intestacy,  nor  d'ssent 
firom  the  WilU 

2.  Will.    Marriage  Contract.    Election.    When  the  proyisions  in  the  tes- 
tator's Will,  in  fayor  of  his  widow,  differ,  and  are  in  conflict  with 


APRIL  TERM,  1860.  105 

Elixabeth  Willlanis  vs.  Jesse  Gray  et  als. 

their  ante-nuptial  contract,  she  may  claim  under  either.  If  under 
the  latter,  she  must  surrender  the  bequest  under  the  former.  She 
cannot  claim  both  under,  and  against,  the  Will,  but  must  make  her 
election.  Being  entitled  to  full  information,  as  to  her  rights,  she 
If  ill  not  be  required  to  elect  until  an  account^is  taken. 


FBOM  MADISON. 


A  decree  was  pronounced  for  the  complainant,  at 
the  February  Term,  1860,  by  Chancellor  Isaac  B.  Wil- 
liams.     The  defendants  appealed. 

M.  &  H.  Brown,  for  complainants. 

JoxEs,  Alvin  Hawkins,  and  Wm.  H.  Stephens,  for 
defendants. 

Cabuthees,  J.,  delivered  the  opinion  of  the  Court. 

On  the  3d  of  January,  1856,  Amos  Williams,  the 
testator,  and  Elizabeth  Bell,  the  complainant,  in  contem- 
plation of  marriage,  which  was  soon  after  consummated, 
entered  into  a  marriage  contract.  It  provided  that  all 
her  property,  of  every  kind,  should  be  secured  to  her, 
and  returned,  if  she  should  survive,  without  any  account, 
however,  for  interest  or  hire.  Then  there  is  this  stipu- 
lation: 2d,  Said  Williams  agrees  that,  at  the  termina- 
tion of  his  Ufe,  should  she  survive  him,  she  shall  have 
cne-aixih  part  of  aU  the  personal  property,  or  choses 
in  action,  which  he  may  die  possessed  of,  or  entitled 
to,  and  no  more,  saving  and  reserving  the  right  of 
dower. 
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On  the  23d  of  January,  1857,  Williams  made  his 
Will,  and  died  possessed  of  a  largo  real  and  personal 
estate.  He  gives  her  all  the  property  that  come  by  her, 
and  also  a  life  estate  in  two  slaves,  and  the  home  place. 
He  makes  no  reference  to  the  marriage  contract.  It 
will  be  seen  that  he  omits  to  give  her  any  part  of  his 
estate,  except  a  life  interest  in  the  home  place,  and  the 
two  slaves. 

He  disposes  of  all  his  property  among  his  children. 
She  did  not  dissent  from  the  Will,  but,  in  the  bill, 
claims,  under  it,  the  promises  made  for  her;  and,  in  ad- 
dition thereto,  the  one-sixth  of  his  personal  estate,  and 
dower  in  the  realty,  under  the  marriage  contract.  All 
this  was  allowed  to  her  by  the  decree  of  the  Chan- 
cellor, and  the  defendants,  (consisting  of  the  executor, 
and  all  of  the  legatees,)  appealed. 

There  can  bo  no  doubt,  without  reference  to  the  re- 
jected testimony,  as  to  his  understanding  and  intention, 
that,  at  the  time  the  Will  was  made,  he  considered  the 
provision  he  was  making  for  his  wife,  out  of  his  own 
property,  was  to  be  in  lieu  of  the  one-sixth  of  his  estate, 
and  the  dower  secured  to  her  in  the  marriage  contract; 
or,  rather,  that  he  thought  the  provision  made  in  the 
Will  was  all  she  could  get,  and  that  he  was  not  barred 
by  the  contract.  But,  it  is  very  clear,  that  he  could 
not,  by  this  Will,  affect  the  binding  force  of  the  ante- 
nuptial settlement.  That  was  beyond  his  reach,  and 
could  not  be  annulled.  So,  we  think,  the  Chancellor 
very  properly  held,  that  the  complainant  was  entitled  to 
one-sixth  of  all  the  personal  estate.  That  is  secured  to 
her  in  the  contract,  and  she  cannot  be  deprived  of  it, 
without  her   consent,    by    his  Will,    or  otherwise.     But 
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she  is  to  have  "wo  more."  He  had  five  children,  and 
that  properly  Buggested  the  proportion  she  Bhould  have. 
The  object  was  to  make  her  eqnal  with  his  children — 
to  secure  her,  in  all  events,  the  same  the  law  would 
allow,  in  case  he  should  die  intestate.  But  this  desig- 
nation of  the  part  she  is  to  have  of  his  personal  estate, 
and  the  restrictive  words  employed,  are  not  to  preclude 
the  legal  right  of  dower  in  his  real  estate.  That  is 
saved  and  reserved  to  her.  The  Chancellor  so  construes 
that  clause  as  to  let  her  in  for  dower  in  the  events 
which  have  transpired.  We  think  that  is  erroneous. 
Her  right  of  dower  is  not  extended,  but  reserved,  in 
the  deed.  But  what  is  that  right?  It  is  to  have  a 
third,  for  life,  of  the  land,  in  case  of  intestacy,  or  where 
there  is  a  Will,  and  the  provision  made  is  unsatisfactory 
to  the  widow,  and  she  dissents  in  proper  time.  Neither 
of  these  cases  exist  here,  and  consequently,  she  has  no 
right  of  dower,  according  to  the  law,  nor,  as  we  think, 
by  the  contract.  The  marriage  contract  does  not  give 
her  one-sixth  of  his  personal  estate,  and  one-third  of  his 
land,  as  dower;  but  it  only  saves  to  her  "the  right  of 
dower,"  that  is,  in  case  he  died  intestate,  or  with  a  Will 
not  making  satisfactory  provision  for  her.  The  right 
given  a  widow  by  the  law,  in  such  cases,  to  claim 
dower,  is  reserved,  not  excluded  by  the  words  "no 
more,"  or  the  other  provision  made  for  her.  But  she 
cannot  claim,  under  the  Will,  anything  not  given  in  it, 
nor  can  she  claim  any  rights  against  it,  without  dis- 
senting. She  is,  therefore,  not  entitled  to  dower  by 
force  of  the  contract,  properly  construed,  nor  by  law,  as 
there  is  no  intestacy,  or  dissent  from  the  Will. 
The   next,    and    most  important  question,  is,  whether 
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she  can  take  the  provision    made  for    her  in  the  Will, 
outside  the  settlement,  viz :  the  two  slaves  and  the  home 
place   for  life,  and    outside  of  the  Will,  but  under  the 
deed,  one-sixth  of  his  personal   estate.      The   Chancellor 
thought  she  could,  and  so  decided.     We  are  of  a  dif- 
ferent opinion,  the  Will  disposes  of  the  whole   personal 
estate  to  others ;  the  sixth,  to  which  she  is  entitled   by 
the  deed,  as  well  as  the  other    five-sixths.      She  claims 
one-sixth    against    the  Will,    and  also,  the    bequests  to 
her  under    it.       Her  one-sixth  under  the    settlement,  is 
disposed  of    by  the  Will,  in  which,  other    property    to 
which  she  was  not  entitled  by  the  deed,  is  given  to  her ; 
if  she  takes  the  latter,  she  must  surrender    the   former, 
she  cannot  claim  both,  under  and  against  the  Will.     It 
is  a  case  for  election:    2  Story  Eq.,    1075-76-77;  Bou. 
Die,  460.      This  she  must  make,  and  cannot  have  both. 
She  is  entitled  to  full  information  as  to  her  rights  be- 
fore she  exercises  this  privilege.     She    may    now    elect 
which  she  will  take,  or  she  may  do  so  after  an  account. 
It  will  not  be  controverted,  that  the  testator  may  have 
added,  if  he  saw  fit,  to   the  provision  made  for  her  in 
the   settlement.      But,  whether    he    so    intended,  is    the 
question — we  think,  clearly,  he  did  not.      True,  he  added 
two  slaves  and    house   for    life,  but  at  the    same   time, 
gave  to  others  the  whole  of    his    personalty,    including 
her    one-sixth.      There  can    be  no  doubt  as  to   his    in- 
tention, that  what  he  gave  her  in  the  Will  of  his  own 
estate,  was  to  be  all    she   was  to  get  out  of   that,  to 
exclude  her  claim  to  one-sixth.      This  intention  must  be 
carried  out,  but  she  has  the  right  to  choose  which  she 
will  take.     If  she  had  dissented,  she    would   have   got 
dower    as  well  as  the   one-sixth  of   the    personalty,    as 
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well  by  tlie  Statutes  of  distributioD,  as  by  the  deed  of 
settlement;  but  as  she  has  not  done  so,  she  loses  her 
claim  to  dower,  and  takes  the  provision  made  for  her 
in  the    "Will,  or  the  contract,  or  she  may  elect. 

A    decree  will  be  entered  with  this  modification,  and 
the  cause  remanded. 


Henry  E.  DeGraffeneeid,  Ex'r,,  vs.    Solomon  Green 

AND  Wife  et  ds. 

B.  B.  BeGraffenreid,  by  will.  Tested  his  liome  place  and  certain  slayes 
in  complainant,  and  other  Irustees,  in  trust  for  the  support  and  main- 
tenance of  his  two  daughter5i,  Sarah  B.  and  Agnes,  and  his  grandson, 
Josiah  Etans,  the  annual  profits  to  be  applied  to  that  purpose ;  the 
slayes  to  be  kept  together,  and  worked  together  by  the  trustees,  on 
said  land.  Upon  the  coming  of  age,  or  marriage,  of  either  of  the 
daughters,  the  trustees  were  to  li^  off  to  her  in  severalty,  her  share 
of  the  land  and  slaves,  and  to  hold  them  for  the  support,  from  year  to 
year,  of  such  daughters  and  their  children,  free  from  the  debts,  con- 
tracts or  disposal  of  the  husband.  In  a  subsequent  part  of  the  Will, 
this  clause  appears :  *'  I  expect  the  trustees  of  each  of  my  dflcugliters, 
upon  marriage  of  either  daughter,  to  allow  her  to  have  in  her  actual 
posaession,  the  slaves  and  land  willed  to  their  use,  so  long  as  they 
see  the  property  prudently  managed,  and  proceeds  thereof,  applied 
regularly  to  her  and  her  children's  support."  Held,  that  it  was  the 
intention  of  the  testator,  (oft  repeated,)  to  protect  the  estate  of  his 
daughters  from  the  debts  or  control  of  their  husbands  ;  to  insure  the 
application  of  its  proceeds  to  the  support  of  them  and  their  children, 
from  year  to  year,  and  to  keep  the  slaves,  as  far  as  practicable,  apon 
the  home  place,  under  the  immediate  control  of  the  trustees,  and  did 
not  contemplate  their  removal  from  the  neighborhood  of  the  trustee. 
And  it  appearing  that  the  husband  of  one  of  the  daughters  had  re- 
moved a  portion  of  the  slaves  from  the  farm  to  Memphis,  and  appro- 
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priated  a  portion  of  the  hire  to  the  payment  of  his  private  debts,  a 
Court  of  Chancery  will  return  the  slaves  to  the  trustee,  to  keep  them 
employed  on  the  farm. 


FROM  FAYETTB. 


The  bill  and  supplemental  bill  in  this  case,  was  heard 
by  Chancellor  Isaac  B.  Williams,  at  the  May  Term, 
1859.  Decision  for  complainant.  The  defendants  ap- 
pealed. 

Calvin    Jones,    Williams    &    McThbsick,  for    com- 
plainant. 

Thornton,  Yerger  &  Pulliam,  for  defendants. 

Wm.  H.  Stephens,  Special  Judge,  delivered  the  opin- 
ion of  the   Court. 

Boswell  B.  DeGraflfenreid,  of  Fayette  county,  who 
was  possessed  of  a  large  real  and  personal  estate,  made 
his  Will  on  the  3d  of  April,  1846,  to  which  he  added  a 
codicil  on  the  14th  of  September,  1855,  and  soon  after- 
wards,  died. 

By  this  Will,  after  making  provision  for  certain  of 
his  children,  he  vested  the  residue  of  his  slaves,  and  of 
his  home  place,  in  Henry  E.  DeGraflFenreid,  B.  S. 
Evans,  Blount  Springfield,  Levin  H.  Coe,  and  Peter 
J31and,  in  trust  for  the  support  and  maintenance  of  his 
two  daughters,  Sarah  B.  and  Agnes,  and  his  grandson, 
Josiah  Evans;  the  annual  profits  to  be  applied  to  that 
purpose,   one-third    to    each,   the    slaves  to    be  kept  to. 


APRIL  TERM,  1860.  Ill 


Henry  E.  DeGraffenreid,  Ez'r.,  vs.  Solomon  Green  and  wife  et  aU.  '   < 

gether  and  worked  together  by  the  trustees  upon  said 
land.  Upon  the  marriage,  or  coming  of  age  of  either 
of  said  daughters,  the  trustees  were  to  lay  off  to  her 
in  severalty,  her  share  of  the  land  and  negroes,  and 
were  to  hold  the  same  for  the  support,  from  year  to 
year,  of  such  daughters  and  their  children,  free  from 
the  debts,  contracts,  or  disposal  of  the  husband.  Upon 
the  decease  of  either  of  the  three  devisees  and  legatees, 
without  issue  living  at  his  or  her  death,  his  or  her 
slaves  to  go  to  the  surviving  children  or  grand-children 
of  the  testator.  In  a  subsequent  part  of  the  Will,  ap- 
pears  this  clause : 

"Furthermore,  I  expect  the  trustees  of  each  of  my 
daughters,  upon  marriage  of  each  daughter,  to  allow  her 
to  have  in  her  actual  possession,  the  slaves  and  land 
willed  to  their  use,  so  long  as  they  see  the  property  pru- 
dently managed,  and  proceeds  thereof  applied  regularly 
to  her  and  her  children's  support." 

The  trustees  aforesaid,  were  also  nominated  executors 
of  the  Will,  of  whom  Henry  E.  DeQraffenreid,  the  son 
of  the  testator,  alone  qualified. 

By  a  proceeding  in  the  County  Court,  of  Fayette 
county,  in  the  year  1856,  the  negroes  were  divided 
amongst  the  legatees,  and  some  fifteen  or  twenty  were 
allotted  to  Sarah  B.,  who  had  in  the  lifetime  of  her 
father,  intermarried  with  Solomon  Green.  But  no  par- 
tition of  the  land  has  yet  been  made,  and  it  remains  in 
common.  The  slaves  acquired  by  Sarah  B.  Green,  un 
der  the  division,  went  into  her  possession,  upon  a  farm 
in  Haywood,  county  which  her  father,  by  deed  of  gift, 
had  conveyed  to  certain  other  tfustees,  for  her  separate 
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use.  The  original  bill  in  this  cause  was  filed  mainly 
with  a  view  to  set  up  and  enforce  an  imperfect  compro- 
mise made  amongst  the  children  of  the  testator,  after  his 
death,  and  to  get  the  instructions  of  the  Court  as  to 
the  proper  mode  of  settling  the  estate,  and  of  account- 
ing for  the  trust-funds  which  had  accumulated. 

Pending  the  proceedings,  the  defendant,  Green,  and 
wife,  with  their  children,  removed  to  Memphip,  carrying 
said  slaves  with  them.  By  a  supplemental  bill,  the  com- 
plainant charged  that  the  health  of  the  negroes  would  be 
endani^^ered,  and  their  value  depreciated  at  Memphis,  and 
the  interests  of  the  children  of  Mrs.  Green,  and  of  the 
remaindermen  were  jeoparded  in  consequence  of  the  re- 
moval of  the  negroes  to  Memphis.  He  charged,  also, 
that  Solomon  Green  was  insolvent,  and  of  wasteful  habits, 
and  was  using  the  proceeds  of  the  labor  or  hire  of  the 
slaves,  in  payment  of  his  individual  debts. 

The  negroes  were  attached  on  the  filing  of  that  bill, 
and  were  delivered  to  the  complainant. 

The  compromise  sought  to  be  set  up  was  not  bind- 
ing upon  said  Sarah  B.  Green,  and  is  abandoned  by  the 
complainant.  Indeed,  it  was  wholly  inconsistent  with  his 
duty  as  trustee  for  the  wife  and  children,  to  seek  an 
appropriation  of  the  trust  estate  to  himself.  He  is  also 
liable,  perhaps,  to  the  imputation  of  having  been-  some- 
what harsh  toward  his  sister  in  the  progress  of  these 
proceedings.  But  the  decision  of  this  case  must  turn 
upon  other  questions. 

It  is,  however,  deemed  necessary  to  discuss  only  two, 
viz: 

1st.  What  are  the  duties  of  the  trustees  under  the 
Will  in  reference  to  the  slaves  ? 
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2d.  Do  the  facts  make  out  a  case  for  the  interposi- 
tion of  a  Court  of  Chancery? 

The  controlling,  and  prominent  and  oft-repeated  inten- 
tion of  the  testator  seems  to  have  been,  to  protect  the  es- 
tate of  his  daughters  from  the  debts  or  control  of  their 
husbands ;  to  insure  the  application  of  its  proceeds  to  the 
support  of  them  and  their  children,  from  year  to  year, 
and  to  keep  their  slaves,  as  far  as  it  iivas  practicable, 
vpon  this  home  place,  under  the  immediate  control  of  the 
trostecs.  And  although  he  directs  them  in  certain  con, 
tJDgcnces,  to  permit  his  daughters  upon  marriage,  to  take 
the  negroes  into  possession,  he  manifestly  does  not  con- 
template their  removal  from  the  neighborhood,  for  the 
trnstees,  as  a  condition  of  giving  their  consent  are  to  see 
that  the  property  is  prudently  managed,  and  the  proceeds 
applied  regularly  to  the  support  of  the  women  and  their 
children. 

This  being  the  intention  of  the  Will,  it  only  re- 
mains to  inquire,  whether  the  removal  of  the  slaves  to 
Memphis,  and  the  misappropriation  of  their  hires  by  the 
husband,  furnish  a  sufficient  occasion  for  the  intervention 
of  the  Court,  and  we  think  thoy  do.  Taking  all  the  evi- 
dence together,  we  are  satisfied  that  the  health  of  the 
slaves  is  endangered,  their  morals  exposed  to  debauchery, 
their  opportunities  for  escape  to  free  States,  made  more 
easy,  and  the  probability  of  a  misapplication  of  the  pro- 
ceeds of  their  labor,  increased,  by  their  removal  to  Mem- 
phis ;  and,  although,  for  the  time  being,  the  increase 
from  their  labor  or  hires  is  greater,  their  future  and  per- 
manent value  to  the  children,  is  impaired.  Moreover,  at 
Memphis,  the   trustee  cannot   see  to    the  regular  applica- 

laon  of  their  proceeds  to  the  objects  contemplated  in  the 
8 


114  JACKSON: 


Henry  E.  DeGraffenreid,  £x>.  v«.  Solomon  Green  and  wife  ei  dU. 

Will,  and  consequently,  the  husband  is  proved  to  have 
already  applied  a  portion  to  his  own  private  debts.  We 
think,  therefore,  that  for  the  present,  at  least,  the  trustee 
should  have  control  of  the  slaves,  and  keep  them  em- 
ployed upon  the  farm.  He  will  be  required  to  make, 
forthwith,  a  report  to  the  Chancery  Court,  of  all  his 
proceedings,  touching  the  trust  estate,  and  to  settle  his 
accounts  thus  far ;  and  to  make  report  from  time 
to  time,  of  his  trusteeship,  and  shall  be  subject  to 
the  orders  of  said  Court.  Proper  decrees  may  there 
be  made,  from  time  to  time,  for  the  preservation  of  the 
slaves  from  exposure,  in  the  hands  of  the  trustee,  and 
for  changing  their  location,  upon  a  case  being  made  out. 
Mrs.  Green  shall  be  allowed  a  liberal  support  for  herself 
and  family,  and  the  surplus  funds  now  on  hand,  or  here- 
after to]  accrue,  may,  after  such  liberal  support,  be  in- 
vested by  the  Chancellor,  in  other  property,  for  the 
benefit  of  the  trust  estate. 

The  decree  of  the  Chancellor  is  reversed,  and  the 
cause  remanded  for  another  order  upon  the  application 
of  either  party.  Nothing  in  the  decree,  here,  is  to  bar 
the  right  of  defendants  to  apply  for  a  removal  of  the 
trustee,  if  they  can  make  out  a  proper  case. 


^ 
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Roberts  vs.  Westbrook. 

1.  It  18  the  dntj  of  an  officer  to  keep  pofisession  of  property  sold  by  him, 
until  the  price  bid  for  it  is  paid,  so  that  he  maj  have  the  money  ready 
lo  render  to  the  plaintiff  in  the  execution  on  the  return  day  of  the 
^rit,  if  by  the  exercise  of  dae  diligence,  this  may  be  done.  If  the 
person,  to  whom  the  property  is  struck  off,  refuses  to  pay  the  money, 
the  officer  should  set  it  up  again  and  re-sell  it,  in  order  that  he  maybe 
able  to  fulfill  the  command  of  the  writ :  if  he  Toluntarily  neglect  to  do 
so,  he  is  in  default. 

2.  If,  upon  the  sale  of  property  by  an  officer,  under  an  execution,  tte 
bidder  refuses  to  pay  for  it,  and  the  officer  re-sell  it,  for  a  less  price 
than  was  bid  at  the  first  sale,  the  officer  will  not  be  liable  to  the  de^ 
feudant  in  the  execution  for  fMiling  to  sue  the  first  bidder  for  the  dif- 
ference in  the  two  bids. 

3.  Shebiff.  Not  the  Agent  of  (hepartiet.  A  Sheriff  or  Constable  is  not 
the  agent  of  the  parties,  and  does  not  occupy  the  same  relation  to  the 
parties  as  an  auctioneer.  The  Sheriff  is  the  ministerial  officer  of  the 
law;  the  agent  of  the  Court,  to  carry  into  effect  its  judgment^  and 
the  time  of  his  duty  is  marked  out  by  law. 


FROM  HENDERSON. 


This  cause  was  tried  before  Judge  J.  C.  Humphreys, 
at  the  February  Term,  1860.  Under  the  charge  of  the 
Court  there  wa.s  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appealed. 

A.  T.  &  J.  R.  Robertson,  for  defendant  in  error. 
J.  &  J.  R.  Fentress,  for  plaintiff  in  error. 
McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 
This  is,  to   us,  a  case   of  the  first  impression.      The 
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facts,  as  alleged  in  the  declaration  and  proved,  are  as 
follows  : 

Roberts  was  a  Constable;  and  certain  executions  were 
placed  in  his  hands,  as  such,  against  Westbrook.  Roberts 
levied  the  executions  on  a  negro  girl,  as  the  property  of 
Westbrook.  On  the  day  of  sale,  the  slave  was  struck 
ofiF  to  one  Jarrctt,  who  was  the  last  and  highest  bidder, 
at  the  price  of  six  hundred  and  five  dollars.  But  Jar- 
rett,  the  purchaser,  refusing  to  pay  the  amount  of  his  bid, 
Roberts  afterwards  put  up  the  slave  for  sale,  and  re-sold 
her  at  public  auction,  to  one  Adams,  who  was  the  last 
and  best  bidder,  at  the  price  of  five  hundred  dollars, 
being  one  hundred  and  five  dollars  less  than  the  amount 
of  the  bid  made  by  Jarrett ;  and  Adams  having  paid  the 
money,  the  slave  was  delivered  to  him,  as  purchaser. 
Out  of  the  five  hundred  dollars  received  from  Adams, 
Roberts  satisfied  the  executions  in  his  hands,  and  returned 
the  same,  leaving  a  Furplns,  whicli  it  is  not  denied,  was 
accounted  for  to  Westbrook,  the  defendant,  in  the  execu- 
tion. 

The  present  suit  is  brouglit  against  the  Constable  by 
Westbrook,  upon  the  assumption,  that  it  was  his  oflScial 
duty  to  hiave  compelled  Jarrett,  the  first  purchaser,  to 
have  paid,  for  the  benefit  of  Westbrook,  the  defendant  in 
the  executions,  the  sum  of  one  hundred  and  five  dollars, 
the  difierence  between  the  amount  of  his  bid,  and  the 
sum  for  which  the  slave  was  re-sold.  And  the  Circuit 
Judge,  being  of  his  opinion,  and  having  so  instructed  the 
jury  on  the  trial,  verdict  and  judgment  were  given  for 
the  plaintiff;  to  reverse  which,  the  case  has  been  brought 
to  this  Court. 
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We   are   aware   of    no    principle,   or   authority,   upon 
which  this  action  can  be  maintained. 

The  case  of  Shaw  vs.  Smith,  9  Yerger's  Report,  97,  is 
no  authority  for  the  action.  That  case  proceeds  upon 
the  ground  that  the  sale  was  complete,  by  the  delivery  of 
the  slave  to  the  purchaser  at  the  execution  sale.  In 
such  case,  the  officer  having  improvidently  parted  with  the 
possession  of  the  property,  it  may  be  conceded  that  he 
might  maintain  an  action  against  the  purchaser  for  the 
recovery  of  the  price.  By  delivery  of  the  property  to 
the  buyer  without  receiving  the  purchase  money,  the  offi- 
cer becomes  personally  liable  for  tlie  same.  And  having 
had  a  special  property  in  the  slaves  which  he  parted 
with,  by  the  delivery  and  affirmance  of  the  sale,  ho  may 
well  be  held  entitled  to  sue  for  the  purchase  money. 

But,  it  is  contrary  to  the  duty  of  the  officer  to  part 
with  the  possession  of  the  property  until  the  money  is 
paid.  It  is  incumbent  on  him,  by  law,  to  have  the 
money  ready  to  tender  to  the  plaintiflf  in  the  execution* 
on  the  return  day  of  the  writ,  if,  by  the  exercise  of  due 
diligence,  this  may  be  done.  Hence,  in  case  the  person 
to  whom  the  property  is  struck  off,  refuses  to  pay  the 
money,  the  officer  should  set  up  the  property  again,  and 
re-sell  it,  in  order  that  he  may  be  able  to  fulDll  the  com- 
mand of  the  writ.  If  he  voluntarily  neglect  to  do  so,  he 
is  in  default. 

The  delivery  of  the  property,  without  receiving  the 
money,  is  at  the  peril  of  the  officer ;  it  is  a  violation  of 
the  rights  of  the  judgment  creditor,  who  cannot  be  de- 
layed to  await  the  tedious  process  of  a  suit  by  the  offi- 
cer, against  the  purchaser,  for  the  recovery  of  the  money. 

If  then,  it  be  the  positive  duty  of  the  officer  to  re-sell 
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immediately,  oii  failure   of   the    first    bidder    to    pay   the 
money,  how  is  it  possible  to  maintain  this  action  ? 

The  refusal  of  the  first   bidder   to  pay  the  money,  in- 
volves the   officer  in   no   default.      It  is  a  matter  beyond 
his  power  of  control ;   if  it  be  a  tvrong^  it  is  one  that  the 
officer  is  not  to   stop  to  have   redressed.      The  extent  of 
his  duty,  in  such  a  case,  is   to  hasten,  as  soon  as  may  be, 
to   re-sell   the   property   and   realize   the    money,   in   obe- 
dience to  the  command  of  the  writ.      It  would  be  most 
unreasonable  and  unjust  to   hold  that  the  officer  who  was 
in  no  default,  and  who   had   fully    and  exactly  performed 
the  duty  enjoined  on   him   by   law,  should  be  required  to 
take  upon  himself  the  trouble   and  expense  of  prosecuting 
an  action  against  the  first  bidder,  in  a  case  like  the  pres- 
ent, for  the  sole  benefit  of  the  defendant  in  the  execution, 
even  if  it  were  to  be  admitted  that  such  an  action  would 
lie.      But  we  are   not  prepared   to   make  such  an  admis- 
sion.     The  refusal  of  the  first   bidder  to  pay  the  money 
is    not    treated    by    the    law     as    a  wrong,    so    far  as 
the    officer    is    concerned.       Instead    of    so    treating    it, 
the  law    enjoins    it  on  the  officer   to    proceed  to  sell  the 
property  again.      Thus  waiving  the   duty  of  any  proceed- 
ing, by  the  officer  against  the  party  for  his  refusal  to  pay 
the  money.      Whether  such   refusal   can  be   viewed  as  a 
legal  tvrovg  to  the  defendant  in    the   execution,  is  a  ques- 
tion not  necessary  to  bo  now  decided. 

To  avoid  being  misunderstood  however,  it  may  be 
proper  to  tcmark,  that,  inasmuch  as  there  is  no  privity 
between  the  execution  debtor,  and  the  first  bidder,  if  it 
were  to  be  conceded  that  the  former  was  entitled  to  re- 
dress against  the  latter,  it  must  be  sought  through  the 
ojfficer.      But    even    upon    this    concession,    the    execution 
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debtor  could  demand  nothing  more  of  the  ofScer,  as  it 
seems  to  as,  than  the  mere  use  of  his  name,  in  the  prose- 
cution of  a  snit,  to  be  conducted  by  the  former,  for  his 
own  benefit  But  we  are  not  prepared  to  admit  that  the 
execution  debtor,  even  in  his  mode,  could  entitle  himself 
to  any  redress.  The  charge  assumes  erroneously  as  we 
think,  that  the  Sheriff  or  Constable  is  the  agent  of  both 
parties — that  the  Sheriff  occupies  the  same  relation  to  the 
parties,  as  an  auctioneer.  This  is  a  mistake*  The  Sheriff 
is  the  ministerial  officer  of  the  law  ;  the  agent  of  the 
Court,  to  carry  into  effect  its  judgment.  The  line  of  his 
duty  is  marked  out  by  the  law.  He  acts  independently 
of  the  parties,  they  have  no  right  or  power  of  control 
over  him,  and  so  long  as  he  confines  himself  within  the 
proper  scope  of  his  authority,  doing  in  a  proper  manner, 
what  he  is  required  to  do  by  the  mandate  of  the  law, 
he  cannot  be  held  amenable  for  the  consequences,  however 
injurious  they  may  prove  to  either  party.  But  for  neg- 
ligent or  wrongful  acts,  as  well  of  omission  as  of  commis- 
sion, to  the  prejudice  of  either  party,  he  is  undoubtedly 
answerable. 

We  think  the  charge  is  also  erroneous,  in  applying  to 
the  case  of  an  execution  sale  the  principle  applicable  to 
commercial  transactions,  and  sales  of  goods  between  indi' 
viduals,  namely :  That  where  the  sale  of  goods  is 
complete,  and  the  title  of  goods  properly  passed 
to  the  buyer,  if  the  latter  unreasonably  refuse  to  ac- 
cept and  pay  for  the  goods,  the  seller,  after  notice  to 
the  buyer,  and  alter  allowing  a  reasonable  time  to  elapse; 
may  proceed  to  resell  the  goods,  and  hold  the  buyer  re- 
sensible  for  the  difference  between  the  original  price  and 
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the  net  sum  realized  on  the  re-sale :  McClure  vs.  Wil- 
liams, 5  Sneed,  718  ;  Story  on  Sales,  sec.  402.  Execution 
sales  of  goods  are  made  in  return^  without  the  participa- 
tion of  the  parties.  The  officer  empowered  to  sell,  has 
no  discretion.  By  the  stern  command  of  the  writ  he  is 
required  to  have  the  money  by  the  return  day. 

Hence,  he  is  not  to  deliver  the  goods,  so  as  to  pass 
the  title  to  the  person  to  whom  they  were  struck  oflF, 
until  he  shall  have  paid  the  money,  and  if  he  fail  or  re- 
fuse to  do  so,  the  imperative  duty  of  the  officer,  as  we 
have  seen,  is  to  put  up  the  property  again  and  re-sell  it  : 
See  Downing  vs.  Brown  &  Barber,  Hardin,  181. 

Judgment  reversed. 


John  A.  Robinson  vs.  The  State. 

1.  To  constitute  larceny,  there  must  be  a  trespass  in  the  taking.  This 
is  not  tho  case  where  the  bailee  converts  property,  provided  he  takes 
the  particular  thing  bailed. 

2.  The  prosecutor  lett  his  trunk,  unlocked,  in  which  there  was  money, 
with  the  defendant,  telling  him  to  keep  the  room  secured.  In  the 
absence  of  the  prosecutor,  defendant  took  a  double  eagle  and  applied 
to  his  own  use.  Held,  that  the  taking  of  the  money,  under  these 
circumstance,  wap  a  larceny. 


FROM   DECATUR. 


The  plaintiff  in  error,  was  tried  and  convicted  at  a 
Special  Term,  in  October,  1859,  Judge  E,  Walker,  pre- 
siding.   He  appealed,  in  error. 
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J.  W.  DouoHEBTT  &  J.  R.  Hawkins,  for  Robinson. 

Att'y   Gen.,  Jno.  W.  Head,  for  tho  State. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court; 

The  indictment  is  for  larceny,  in  feloniously  taking  a 
twenty  dollar  gold  piece,  of  one  Eacles.  The  charge  is 
well  sustained  by  the  proof;  and  the  verdict  of  guilty, 
and  the  judgment  thereon,  must  be  affirmed,  if  the  law 
was  correctly  charged  by  the  Court. 

The  controverted  point  arises  upon  this  state  of  facts  : 
**The  prosecutor  left  his  room,  and  trunk  unlocked,  but 
closed,  in  charge  of  defendant.  He  told  him  there  was 
money  in  the  trunk,  and  to  keep  the  room  secured."  In 
liis  absence,  one  double  eagle  was  taken  by  the  defendant, 
and  applied  to  his  own  use,  and  perhaps  other  monies, 
but  that  is  all  that  is  fixed  upon  him  by  the  evidence. 
The  Court  charged,  that  the  taking  of  the  money,  under 
these  circumstances,  constituted  tlie  crime  of  larceny. 
For  the  defendant,  it  is  insisted  that  it  was  only  a  tres- 
pass), as  the  money  was  in  his  hands  as  bailee.  We 
tliink  the  law  is    as  charged  by  His  Honor, 

It  is  true,  that  there  must  bo  a  trespass  in  the  taking, 
and  that  is  not  the  case  wlien  the  bailee  converts  proper- 
ty. '  But  that  must  be  where  the  particular  thing  taken, 
was  bailed.  In  4  Black.  Com.,  chap.  17,  p.  230,  texts 
note,  the  law  on  this  point  is  laid  down,  and  has,  per- 
haps, never  been  departed  from.  He  says  there  must  be 
a  takiiuj,  which  implies  tho  consent  of  the  owner  to  be 
wanting.  Therefore,  no  delivery  of  the  owner,  to  the 
offender,    upon   trust,    can  ground   a  larceny.      As  if   A 
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lends  B  a  horse,  and  he  rides  away  with  him — or,  if  I 
send  goods  by  a  carrier,  and  he  carries  them  away — there 
are  no  larcenies.  Bid  if  the  carrier  opens  a  boUe,  or 
package  of  goods,  or  pierces  a  vessel  of  taine,  and  takes 
away  a  part  t}tere(fy  these  are  larcenies,  "  for  here  the 
animus  furandi  is  manifest."  It  will  then  be  very  clear, 
that  if  a  trunk  be  left  in  the  custody  of  any  one,  to 
keep  safely,  or  even  carry,  and  he  opens  it,  and  appropri- 
ates part,  or  the  whole  of  its  contents,  to  his  own  use, 
it  is  larceny.  If  the  money  itself  had  been  handed  to 
him,  to  keep  safely,  or  to  carry,  and  he  had  applied  it  to 
his  own  use,  it  would  be  otherwise — only  a  trespass.  The 
money  in  this  case,  was  never  placed  in  his  keeping,  but 
only  the  trunk. 

This  case  cannot  be  distinguished  from  those  put  in 
the  books,  and  cited  above,  but  must  be  covered  by  the 
same  principle.  The  case^  then,  is  free  from  error,  and 
the  judgment  will  be  affirmed,  and  the   sentence  enforced. 
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1.  Evidence.  Belevaney,  Collaieral  facts.  The  Court  should  exoludo 
evidence  of  collateral  facts,  which  are  incapable  of  elucidaling  the 
principal  matter  in  dispute.  It  is  not  required  that  the  evidence 
should  bear  directly  upon  the  issue: — it  is  admissible,  if  it  tends  to 
prove  the  issue,  or  constitutes  a  link  in  the  chain  of  proof.  The  rule 
is  one  of  difficulty,  and  its  application  must  depend  upon  the  cir- 
cumstABces  of  each  particular  case. 

2.  8amk.  Jury.  It  cannot  be  assumed  that  a  jury  were  influenced  by 
testimony  which  was  excluded,  or  withdrawn  from  their  considera- 
tion, unless  there  was  no  legal  evidence  before  them,  upon  which  their 
verdict  could  have  been  based. 

3.  Same.  Conversation  between  husband  and to\fe.  A  conversation  between 
a  husband  and  his  wife,  in  presence  of  a  third  person,  may  be  given 
in  evidence  against  the  husband,  like  any  other  conversation  in  which 
he  may  have  been  concerned.  The  statements  of  the  wife  are  re- 
ceiTed  as  inducements  to  the  responsive  admissions  of  the  husband. 

^  Sake.  Admissions,  An  admission  may  be  presumed  from  the  ac- 
quiescence, or  silence  of  a  party:  the  force  of  such  admission  will 
depend  upon  the  circumstances  under  whi^h  it  was  made.  Before  the 
sentence  of  a  party  can  be  taken  for  an  admission  of  what  is  said,  it 
must  appear  that  he  heard  and  understood  the  statement^  was  at  liberty 
to  interpose  a  denial;  and  that  the  statement  was  in  respect  tosome 
matter,  directly  affecting  his  rights 


124  KNOXVILLE : 


Queener  vs.  Morrow. 


5.  Same.  Plaintiff's  evidence  as  to  amount  of  damages.  Tho  plaintiff's 
eyidenco  may  be  introduced,  in  cases  where  the  party  against  whom 
it  is  offered,  has  been  guilty  of  a  tortious  and  unwarrantable  act  of 
intermeddling  with  tho  plaintiff's  goods,  and  no  other  evidence  can  be 
had  of  the  amount  of  damages. 

6.  Samb.  Eifidence  of  previous  statements.  Evidence  of  preYious  consis- 
tent statements,  is  admissible  in  all  cases  where  the  testimony  of  the 
witness  given  in  Court,  is  sought  to  be  impeached  by  proof  of  contra- 
dictory statements  made  after  the  contradictory  representations,  by 
which  it  is  sought  to  impeach  the  witness,  cannot  be  introduced  ais 
evidence. 


FROM   CAMPBELL. 


This    was    an    action    of    debt,    tried    before    Judge 
,  and  a  jury,  at  the  April  Term,  1860.    There 


was  a  judgment  in  favor  of  Morrow.     Queener  appealed. 

Baxter  &  Bell,  for  plaintiff  in  error. 

Netherland  &  Heiskell,  for  the  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was,  in  form,  an  action  of  debt  brought  by  Mor- 
row against  Queener,  for  money  had  and  received  to  the 
use  of  the  plaintiff.  Judgment  for  the  plaintiff.  The 
cause  of  action  is  this:  In  January,  1853,  perhaps,  a 
trunk,  containing  about  twenty-five  hundred  dollars  in 
bank  notes,  was  feloniously  taken  from  the  dwelling-house 
of  the  plaintiff,  by  some  person,  or  persons,  unknown. 
It  is  assumed  for  the  plaintiff  that  the  defendant  pro- 
cured two  slaves  to  commit  the  felony,  or,  that  he  ac- 
tually received    the    contents    of    the  trunk    from    tliem^ 
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knowing  the  same  to  Lave  been  stolen.      Tlic  questions 
arising   in  the  case  are  mainly  questions  of  evidence : 

First.  One  of  the  slaves,  named  "  Oosh, "  was  owned 
by  the  defendant,  and  at  the  time  of  the  felony,  was 
in  the  plaintiflF's  service;  the  other  slave,  named  "Dan," 
belonged   to  William    Carey. 

The  defendant  was,  afterwards,  subjected  to   a  search, 

at   the  house  of  William    Carey.      Several  persons   were 

present,  and   among   otliers,    the    slave  "Dan."      During 

the  search,   the  slave  Dan,  said,  that   Queener  "got  him 

and   Goshj^'    to   steal    the    trunk.      This  was  denied   by 

Queener.      Dan   also  stated,  that  "  Queener  talked  to  him 

in    the  field:"    this    was    also    denied.      Dan    said    to 

Queener,  "you  know  you  came  to  me  in  the  field,  and 

Litched  your  horse  to   the  peach-tree,  and  ho  broke  loose 

twice,   and  was    tramping    the    ground,    and  I  told  you 

master  would  be  mad."     To   this,  Queener  replied,    that 

"  fte  11X18  in  the  fields  but    was  not  talking    about   il/br- 

rours  motley  I"    All  the  foregoing  statements  of  the  slave 

were  objected  to,  and  so  far  as    they    were    denied  by 

Queener,  were  excluded ;  but    the    isolated  admission    of 

defendant,   that  "he  was  in    the  field,"   was  allowed  to 

go  to   the  jury. 

It  is  insisted,  that  this  admission  of  the  defendant 
was  improperly  received,  on  the  ground,  that  taken  by 
itself,  and  disunited  from  the  statement  of  which  it  formed 
a  part,  it  proved  nothing,  and  therefore  was  irrelevant. 
Tliis  question,  in  the  aspect  which  it  is  presented,  is 
not  altogether  free  from  difficulty.  The  question  whctlier 
it  was  admissible  at  all,  must  not  be  confounded  with 
the  very  different  question,  whether  it  was  admitted 
under  proper  restrictions. 
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The  general  rule  is,   that  the  relevancy    of  evidence 
is  a  question   for    the    Court.     This  rule  excludes  evi- 
dence of  ooHaiercd  facts,  which  are  incapable  of  affording 
any  reasonable  presumption,  or  inference,  as  to  the  prin- 
cipal fact  or  matter  in  dispute.      The  objection  is,  that 
it  tends  to    mislead    the   jury    from    the    true    point  in 
issue,  and  to    excite    prejudice :   1    Greenleaf 's  Ev.,  sec. 
52.      But  it  is  required   that    the    evidence  should   bear 
directly  upon  the  issue.      It  is    admissible,   if   it  tend  to 
prove    the    issue,    or    constitute  a  link    in   the   chain  of 
proof:   /6id.,  sec.  51.     The  rule  is  often  one  of  difficult 
application — a  particular  fact,  seemingly  irrelevant,  may 
have    such    relation    to,  or  be  so  connected    with    other 
facts,  more  or  less  directly,  as  when  taken   together,  to 
furnish  some  just    ground  of   presumption,  or    inference, 
in  respect  to  the  main  fact  in  issue.      The    application 
of  the   rule,  must,    therefore,    depend    upon  the   circum- 
stances of  each  particular ,  case. 

Upon  the  hypothesis  that  the  defendant  procured  the 
tioo  slaves  to  steal  the  money,  or,  afterwards  receive  it 
from  them,  knowing  it  to  be  stolen,  the  fact  that  he 
was  in  company,  or  ever  had  an  interview  with  Dan, 
under  the  circumstances  stated,  cannot  be  said  to  be 
irrelevant  to   the  issue. 

It  may  be  possible,  as  suggested,  that  by  a  misap- 
prehension of  the  instruction  on  the  part  of  the  jury, 
or  a  wilful  disregard  of  it,  the  defendant  may  have 
been  as  much  prejudiced  by  the  reception  of  his  bare 
admission,  that  he  was  in  the  field  with  Dan,  as  he 
could  have  been  by  admitting  the  whole  statement  of 
the  slave.  The  statement  having  been  Jiea7'd  by  the 
jury,  and  one  part  of  it  being  confessed  by  the  defend- 
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ant,   to  be  trae ;  they  may  have  treated   this  admission 
as    confirmatory  of  the  entire  statement.      This,  however, 
is    mere   conjecture.      In    the  practical  administration  of 
justice,  it  will  not   do  to  assume,  that  the    jury  either 
misapprehended  or    disregarded    the   instructions  of    the 
Court,  unless  the  verdict  demonstrate   the  fact  to  be  so, 
by  being  repugnant    thereto;  neither  can  it  be  assumed, 
that  the  jury  were  influenced  by  testimony  that  was  ex- 
cluded or    withdrawn    from    their    consideration,    uulcss 
snch   conclusion   be  forced   upon   the    mind    by   the  fact, 
that  there    was    no    legal    evidence    before    them    upon 
which  their  verdict  could  possibly  have  been  based. 

The  case  should  have    been    considered    by  the  jury, 
as  if  the  rejected  evidence  had  not    been  heard.     And 
it  is  certainly  to  be  regretted  that  it  was  heard,   being 
palpably  illegal,  inasmuch  as  it  wa^  not    in  the   power 
of  the   Court,  by  its  rejection,   to  efface   the    impression 
it  was  likely  to  make  upon  minds  unaccustomed  to  the 
judicial  process  of    nicely    analyzing  and    weighing  evi- 
dence; nor  is  it  reasonably   expected   that  jurors,  how- 
ever honest  and   well   meaning,  will   always  be  able  to 
ignore  an  impression  so  likely   to    sink  deep  into  their 
minds,  and  unconsciously,    perhaps,  influence  their  action. 
But,  still,   this  is  one  of  the  practical  evils  of  our   trial 
by  jury,  for  which,  in   most  cases,   there  is  no  remedy. 
The  jury  might  have  been  cautioned,  more  particularly, 
perhaps,  against  the  influence  of  the  rejected  testimony; 
but  this  was  not  asked  for. 

Second.  The  next  error  assigned,  relates  to  the  ad- 
missibility of  the  declarations  of  the  im/e  of  the  defend- 
ant, for  the  purpose  of  fixing  liability  upon  him  in  this 
action. 
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The  witues!3,  Mrs.  Hart,  states  in  substance,  that  she 
was  passing  the  residence  of  defendant,  and  his  wife 
asked  her  to  stop.  Mrs.  Queener  was  sweeping,  and  said 
her  husband  had  been  abusing  her,  to  make  her  give  up 
that  money — she  had  a  roll  in  her  hand  as  large  as  her 
wrist — and  said  it  was  Morrow's  money.  "  The  defend- 
ant teas  at  the  other  door,  and  saidj  wliat^s  that" 

Witness,  McKee,  stated,  that,  in  a  quarrel  between  the 
defendant  and  his  wife,  in  the  presence  of  witnesses, 
Queener  said  he  would  leave  her.  She  said  if  he  did, 
she  knew  something  on  him  that  would  put  him  in  the 
Penitentiary ;  would  tell  Mr.  Moitoio  about  it,  and  put 
everything  in  his  hands.  Witness  did  not  ^^  recollect  tohat 
Queener  said"  in  reply. 

Witness,  Nancy  Roach,  stated,  among  other  things,  that 
on  one  occasion,  she  saw  a  roll  of  money  in  Mrs. 
Queener 's  possession.  She  had  it  spread  out  on  her  lap, 
in  the  smoke  house,  counting  it.  When  she  saw  witness, 
she  wrapped  it  up,  and  put  it  in  lier  bosom.  This  was 
in  the  absence  of  defendant,  it  seems. 

Upon  the  admission  of  the  foregoing  evidence,  several 
questions  are  made: 

1st.  It  is  assumed  as  a  corrollary  from  the  rule 
which  excludes  husband  and  wife  from  being  a  witness 
in  a  cause,  civil  or  criminal,  in  which  the  other  is  a 
party,  that  the  statements  of  the  wife  were  inadmissible ; 
and  further,  tliat,  from  the  very  nature  of  the  relation 
between  the  parties,  the  husband  was  not  called  upon 
to  contradict,  or  even  to  notice,  the  criminations  of  the 
wife.  These  distinctions,  though  plausibly  maintained  in 
the  argument,  are  not  sound.  In  Phillips  on  Ev.,  81,  it 
is  laid  down,  correctly,    as  we   think,   that  a  '^discourse 
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between  husband  and  wife,  in  presence  of  a  third  person, 
may  be  given  in  evidence  against  the  hnsband,  like  any 
other  conversation  in  which  he  may  have  been  con- 
cerned." 

This  must  necessarily  be  so,  and  the  general  rule, 
which  excludes  the  wife  from  being  a  witness  against 
her  husband,  is  not  infringed  in  its  spirit,  in  sach  case. 
The  statements  of  the  wife  are  not  received,  or  treated, 
as  evidence  against  the  husband,  but  merely  as  inditceTnent 
to  the  responsive  admissions,  declarations,  or  acts  of  the 
husband  at  the  time.  Except  for  this  purpose,  the  state* 
ments  of  the  wife  are  of  no  eflfect. 

The  general  rule,  is,  that  an  admission  may  be  pre- 
sumed, not  only  from  the  declarations  of  a  party,  but 
even  from  his  acquiescence,  or  silence:  2  Stark's  Ev.,  37; 
1  Phillips  on  Ev.,  107.  The  force  and  effect  of  such  an 
admission  must,  of  course,  depend  upon  the  circumstances 
under .  which  it  was  made.  In  some  cases,  if  clearly 
proved,  it  will  be  evidence  of  the  most  convincing  kind; 
in  others,  it  may  be  of  very  little  force,  and,  perhaps, 
entitled  to  no  consideration:  1  Phill.  on  Ev.,  107.  And 
it  is  always  to  be  borne  in  mind,  that  it  is  the  most 
dangerous  kind  of  evidence:  1  Greenleaf 's  Ev.,  sees.  199, 
200.  In  order  that  a  party  may  be  affected  by  the 
statement  of  another,  on  the  ground  of  his  implied  ad- 
mission of  its  truth,  by  silent  acquiescence,  it  must  dis- 
tinctly appear  that  he  heard,  and  fully  understood,  such 
statement:  3  Phill.  on  Ev.,  note  191.  The  occasion  must, 
also,  have  been  such,  that  the  party  sought  to  be  affected, 
was  at  liberty  to  interpose  a  denial  of  the  statement; 
and  he  must  not  only  have  had  the  opportunity  to  speak, 

but  the  statement  must  have  been   in  respect    to    some 
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matter,  directly  affecting  his  rights,  so  as  properly  and 
naturally  to  demand  a  contradiction,  if  untrae:  Ibidj  1 
Greenleaf 8  Ev.,  sees.  197-199.  A  distinction  has  been 
taken,  in  some  of  the  books,  between  a  statement  made 
by  a  party  interested  in  the  matter,  and  a  mere  stranger, 
or  one  having  no  interest.  "What  is  said  by  a  party 
in  interest  to  the  other,  without  contradiction,  is  admis- 
sible evidence,  but  what  is  said  by  a  stranger  may  not 
be  so.  It  may  be  impertinent,  and  best  rebuked  by 
silence,  but  if  it  receive  a  reply,  the  reply  is  evidence: 
1  Greenleaf,  sec.  199. 

Our  conclusion  on  the  first  point,  is,  that  the  state- 
ments of  Mrs.  Queener  were  not  inadmissible,  on  the 
ground,  merely,  of  her  relation  as    wife,  of  the  defendant. 

2d.  The  next  objection,  is,  to  the  admission  of  Mrs. 
Hart's  statement.  The  ground  of  the  objection  is,  that 
it  does  not  appear  that  the  defendant  heard,  and  under- 
stood, the  statement  of  the  wife.  The  witness  says  that 
the  defendant,  at  the  time  the  statement  was  made,  "was 
at  the  other  door,  and  said,  *What  is  that?'"  This 
interrogative  reply  was  certainly  equivocal.  We  have 
seen  that  it  is  indispensable,  that  the  party  should  have 
heard,  and  understood,  the  statement,  and  if  this  be 
doubtful,  the  fact  may  be  determined  by  the  jury:  3  Phill. 
on  Ev.,  note  191,  page  194. 

It  does  not  appeal  that  this  specific  objection  was 
urged  on  the  trial;  and  in  the  state  of  the  record,  we 
must  take  it,  that  the  fact  was  properly  referred  to  the 
jury, 

3d.  The  third  objection,  is,  to  the  competency  of 
McKee's  testimony.  This  witness  "did  not  recollect  what 
Queener  said,"  in  reply  to  his  wife's  statement. 
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The  argument  upon  thia  point  assumes,  that  the  state- 
ment is  not  admissible,  unless  replied  to,  and  that  the 
inability  of  the  witness  to  relate  what  was  said  by  the 
defendant,  was  equivalent  to  no  reply.  We  do  not  assent 
to  the  correctness  of  this  position.  If  the  statement  be 
competent,  and  proper  in  otlier  respects,  it  is  unim- 
portant, so  far  as  respects  its  admissibility,  whether  it 
be  responded  to  at  all.  It  is  from  the  silence  of  the 
party,  when  called  on  to  speak,  that  the  presumption 
arises  against  him. 

The  testimony  of  Nancy  Roach,  as  to  seeing  a  "roll 
of  money"  in  the  possession  of  Mrs.  Queener,  was  cer- 
tainly inadmissible.  This,  as  it  seems,  was  in  the  absence 
of  the  defendant;  and,  so  far  as  we  can  see  from  the 
record,  he  had  no  participation  in  the  act.  And  it 
clearly  falls  within  the  rule  which  excludes  the  acts 
and  declarations  of  the  wife  as  evidence  against  the 
husband,  if  made  in  his  absence,  or  without  his  authority, 
express  or  implied.  But  this  objection,  we  think,  was 
obviated  by  the  charge,  which,  as  we  understand  its 
import,  excluded,  generally,  all  evidence  of  this  nature. 

The  next  error,  is,  admitting  the  plaintiff  himself, 
as  a  witness,  on  the  trial. 

The  felonious  taking  of  the  trunk  having  been  proved, 

and  the  evidence  tending  to  fix  liability  on  the  defendant 
having  been  heard,  the  plaintiff  was  admitted  to  prove 
the  simple  fact,  that  the  trunk,  when  stolen,  contained 
twenty-five  hundred  dollars  in  bank  notes,  being  unable, 
by  any  other  evidence,  to  establish  this  fact. 

In  thip,  we  think,  there  is  no  error.  There  seems,  at 
this  day,  to  be  no  serious  question  in  regard  to  the  cor- 
rectness of  this  practice,  in  cases  where  the  party  against 
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whom  it  is  oflfered,  has  been  guilty  of  a  felonious,  fraud- 
ulent, or  other  tortious  and  unwarrantable  act  of  inter- 
meddling with  the  plaintiff's  goods,  and  no  other  evidence 
can  be  had  of  the  amount  of  damages:  1  Greenleaf's 
Ev.,  sec.  348-350.  Such  evidence  is  admitted,  not  solely 
on  the  ground  of  the  odium  of  the  law  against  spoliation, 
but  because,  from  the  nature  and  necessity  of  the  case, 
no  other  proof,  in  most  instances,  can  be  had. 

Whether  the  principle  is  applicable  to  cases  of  a 
criminal  or  tortious  character,  we  are  not  called  on  now 
to  determine.  It  may  not  be  improper,  to  remark,  how- 
ever, that  it  is  difficult  to  perceive  any  substantial  ground 
of  distinction  between  cases  of  negligenoe,  and  cases  in* 
volving  crime  or  fraud,  so  far  as  the  question  of  the 
admissibility  of  the  plaintiff's  evidence,  is  concerned:    1 

Greenleafs  Ev.,  Id.,  note. 

4th.  This  brings  us  to  consider  the  last  error  as- 
signed upon  the  record. 

The  question  arises  upon  the  following  state  of  facts: 
Mary  Masingo,  and  her  sister,  Mrs.  Chapman,  were  ex- 
amined, on  the  trial,  as  witnesses  for  the  plaintiff.  Their 
credit  was  assailed  on  the  other  side,  by  proof  that  they 
were  profligate  women — not  entitled  to  credit,  on  oath, 
from  their  general  reputation — and,  also,  by  proof  of 
previous  contradictory  statements.  In  confirmation  of 
their  testimony,  on  the  trial,  the  plaintiff  was  permitted 
to  offer  evidence  of  their  statements,  made  subsequent  to 
the  contradictory  statements  against  them  on  the  other 
side,  and  under  the  following  circumstances:  These  two 
women  had  been  prosecuted  by  the  plaintiff,  for  receiving 
part  of  the  same  money  alleged,  in  the  present  case,  to 
have  been  received  by  the  defendant.     They  were  con- 
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fined  in  prison  upon  this  charge,  daring  the  pendancy 
of  the  present  action.  It  seems  that  the  plaintiff  had 
Tisited  them  in  the  prison,  for  the  purpose  of  procuring 
from  them  a  statement,  to  be  used  as  evidence  in  the 
present  case.  Afterwards  they  were  approached  by 
others,  on  behalf  of  the  plaintiff,  and  were  induced  to 
make  a  disclosure  of  all  the  facts  within  their  knowledge, 
as  is  alleged,  in  respect  to  the  money  received  by  them. 
There  is  some  obscurity  in  the  evidence,  in  regard  to 
the  negotiations  carried  on  with  those  women,  in  order 
to  draw  a  statement  from  them.  But  enough  appears 
to  warrant  the  conclusion,  that  before  making  any  dis- 
closure, they  were  probably  induced  to  hope  and  believe 
that  upon  doing  so,  the  prosecution  against  them  would 
be  dismissed;  and  it  was,  in  fact,  dismissed  before  the 
trial  of  this  case.  These  statements,  thus  elicited,  are 
the  confirmatory  declarations  of  the  witnesses,  offered  and 
admitted  to  go  to  the  jury,  to  support  their  credit.  The 
evidence  was  objected  to,  but  the  objection  was  over- 
ruled. 

It  seems  that  ever  since  the  time  of  Lord  Mansfield, 
the  former  consistent  statements  of  a  witness,  to  rebut  his 
contradictions,  are  rejected  by  the  English  Courts,  except 
in  a  very  few  particular  cases:  3  Doug.  B.,  242,  though 
formerly  it  had  been  held  otherwise  by  some  of  the 
authorities.  It  is  laid  down,  in  Starkie  on  Ev.,  vol.  3, 
p.  1758,  that  former  statements  of  a  witness  impeached, 
are  not  admissible  for  the  purpose  of  confirmation,  ''ex- 
cept in  particular  instances,  where  the  statement  was 
made  at  a  time  when  the  witness  labored  under  no  in- 
terest, or  influence,  to  misrepresent  the  fact.''     See,  also, 

Starkie,  148 ;  1  Phill.  on  Ev.,  307 ;  1  Qreenleaf,  sec.  469. 
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This  rule  has  been  departed  from  by  several  of  the 
American  Courts:  See  3  Phill.  on  Ev.,  (Ed.  of  1843,) 
note  533,  pp.  776,  778,  where  the  cases  are  referred  to. 
Some  of  these  cases  go  the  length  of  holding,  that  such 
evidence  is  admissible  wherever  the  witness  is  sought  to 
be  impeached  by  reason  of  contradictory  statements,  and 
others  would  seem  to  carry  the  doctrine  still  further. 
The  case  of  Dossett  vs.  Miller,  3  Sneed,  72-70,  sanctions 
the  principle,  that  evidence  of  previous  consistent  state- 
ments is  admissible,  in  all  cases,  where  the  testimony  of 
the  witness,  given  in  Court,  is  sought  to  be  impeached 
by  proof  of  contradictory  statements. 

The  facts  upon  which  the  question  arose  in  the  latter 
case,  are  not  stated.  The  abstract  principle  announced, 
we  are  not  disposed  to  disturb;  but  this  principle,  as 
intended  to  be  understood  by  this  Court,  has  been  mis- 
applied in  the  case  now  before  us. 

The  reason  for  rejecting  confirmatory  evidence  of 
former  declarations,  according  to  some  of  tlie  English 
authorities,  is  the  seeming  incongruity  of  holding,  that*  a 
representation  without  oath,  can  be  any  confirmation  of 
a  statement  upon  oath.  But  there  would  seem  to  be 
some  show  of  reason  in  the  doctrine,  that  where  it  was 
attempted  to  establish  that  the  statement  on  oath  is  a 
fabrication  of  recent  date,  or  where  a  design  to  misrep- 
resent, from  some  motive,  is  imputed  to  the  witness;  or 
where  it  is  sought  to  destroy  his  credit,  by  proof  of 
contradictory  representations ;  evidence  of  his  having 
given  the  same  account  of  the  matter,  at  a  time  when  no 
motive  or  interest  existed,  and  no  influence  had  been 
brought  to  operate  upon  him  to  misrepresent  the  facts, 
ought  to  be  received,  because  it  naturally  tends  to  inspire 
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increased  confidence  in  the  truth  of  the  sworn  statement. 
To  this  extent,  we  think,  the  principle  is  reasonable  and 
just.  But  to  allow  consistent  statements,  for  the  purpose 
of  giving  support  to  the  credit  of  the  witness,  made  after 
the  contradictory  representations  by.  which  it  is  sought 
to  impeach  him,  would  be  to  put  it  in  the  power  of 
every  unprincipled  witness  to  bolster  his  credit,  and,  per- 
haps, escape  the  just  consequences  of  his  own  falsehood 
and  tergiversation ;  and  it  would  be  still  worse  to  hold 
that  the  statement  of  an  arraigned  felon  tn  vincvliis, 
offered,  perhaps,  as  a  bribe,  to  procure  his  discharge,  and 
made  q/ter  the  contradictory  statement  proved  against 
him,  and  at  a  time  when  he  was  laboring  under  the 
strongest  possible  motives  to  misrepresent  the  facts,  might 
be  received.  This  cannot  be  allowed,  because  of  its 
direct  tendency  to  corrupt  the  administration  of  justice, 
as  well  as  the  inherent  absurdity  of  such  a  practice. 

"We  hold,  therefore,  that  the  confirmatory  evidence 
was  improperly  received,  and  on  this  ground,  alone,  we 
feel  constrained  to  reverse  the  judgment. 
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1.  Grants.  JErrora  in  the  calls  corrected.  The  law  corrects  the  errors  in 
the  calls  of  a  grant,  and  by  supplying  the  proper  calls,  makes  the 
grant  conform  to  the  entry  and  survey  upon  which  it  is  founded. 

2.  Samb.  Sale  of  the  land  by  the  boundaries  in  the  grant.  When  the 
land,  for  which  the  grant  was  obtained,  is  sold,  and  the  boundaries, 
given  in  the  deed,  conform  to  the  calls  in  the  grant,  the  purchaser 
will  take  all  the  land  embraced  within  the  calls  given  in  the  survey 
and  entry. 

8.  Nbw  Boundary.  How  established.  A  new  boundary  line  may  be 
established  by  marking  a  tree  at  each  terminus,  without  any  interme* 
diate  marks,  which  will  control  a  pre-existing  boundary,  if  assented 
to,  and  acted  upon  mutually  by  the  parties. 


FROM  ORAINOER. 


This  was  an  action  of  trespass.  The  freehold  or  right 
to  sell  the  land  was  put  in  issue.  There  was  a  verdict 
against  the  plaintiff  at  the  April  Term,  1860.  Judge  T. 
W.  TuRLEY,  presiding.      Plaintiff  appealed. 

James  T.  Shields,  for  complainant  in  error. 

Barton,  for  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trespass.  The  freehold  or 
right  of  sale  was  put  in  issue.  Verdict  and  judgment 
against  the  plaintiff,  and  an  appeal  in  error. 

Both  parties  derive  title  from  the  same  source — a  grant 
for  fifty  acres,  to  Thomas  Loyd,  issued  29th  May,  1823. 
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There  is  an  admitted  error  in  the  calls  of  the  grant. 
The  third  corner  of  the  grant  is  a  white  oak,  and  on  the 
face  of  the  grant,  the  call  is  from  that  white  oak,  ''South 
149  poles  to  the  beginning/'  which  is  a  post  oak ;  thus 
dividing  the  tract,  which  is  in  the  form  of  a  parallelo- 
gram, into  two  parts,  by  a  diagonal  line. 

The  entry  of  fifty  acres  was  actually  surveyed,  and  the 
boundaries  marked,  preparatory  to  the  issuance  of  the 
grant. 

From  the  white  oak,  at  the  third  corner,  the  true 
boundary  is  to  a  black  oak,  marked  as  the  fourth  corner, 
and  thence  to  the  post  oak,  the  beginning  corner. 

Yates,  the  defendant,  claims  title  to  the  entire  tract  of 
fifty  acres,  under  a  purchase  made  by  him  at  public  auc- 
tion, of  thai  and  other  lands,  of  Thomas  Loyd,  the 
grantor,  and  sold  by  Robert  Loyd,  his  executor,  under  a 
power  in  the  Will,  on  the  26th  of  May,  1858,  and  a  deed 

from  the  executor,  in  pursuance  of  the  sale,  executed  to 
him  on  the  2d  of  September,  1858,  which  deed  substan- 
tially pursues  the  calls  of  the  grant,  and  contains  the 
same  erroneous  call,  from  the  white  oak  directly  to  tho 
post  oak. 

This  colli  for  some  reason  not  explained,  is  twice  re- 
peated in  discribing  the  boundaries,  and  by  the  last  call 
this  line  purports  to  run  "with  the  dosing  line  of  said 
fifty  acre  tract." 

On  the  19th  of  March,  1859,  Loyd,  the  executor,  upon 
the  assumption  that  the  sale  to  Yates  was  only  to  the 
line  before  mentioned,  that  is,  from  the  post  oak  to  the 
white  oak — sold  and  conveyed— by  a  quit  claim  deed,  so 
much  of  said  fifty  acre  tract  as  was  contained  in  the  tri- 
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angle  on  the  opposite   side   of  said   line,  to   the  plaintiff, 
Dyer. 

For  a  supposed  trespass,  by  cutting  timber  within  the 
limits  of  Dyer's  conveyance,  this  suit  was  brought. 

Before  executing  the  deed  to  Yates,  Loyd  procured  a 
surveyor  to  run  the  line  from  the  post  oak  to  the  white 
oak.  The  surveryor  was  positively  directed  by  Loyd  to 
run  a  straight  line  from  the  one  point  to  the  other,  in- 
sisting that  Yates  had  purchased  no  further,  and  tliat 
that  was  the  proper  boundary  of  the  conveyance  to  be 
made  to  him.  Yates  was  present  at  the  running  of  the 
line,  or  at  least,  part  of  the  time,  and  denied  that  a  line 
from  the  post  oak  to  the  white  oak  was  the  boundary} 
and  insisted  that  he  had  purchased  the  whole  fifty  acre 
tract.  The  proof  is  clear,  that  the  surveyor  merely 
traced  a  line  by  the  compass,  from  the  post  oak  to  the 
white  oak,  without  having  marked  any  trees,  or  erected 
any  monuments  of  boundary,  or  changed,  in  any  respect, 
the  original  boundaries  of  the  fifty  acre^  tract,  or  done 
anything  more  than  merely  run  an  imaginary  line  from 
one  point  to  the  other. 

The  record  presents  two  inquiries  for  our  consideration. 
The  first  is  purely  a  question  of  fact :  What  land  was 
actually  sold  and  purchased,  according  to  the  mutual 
agreement  and  understanding  of  the  parties  at  the  time 
of  the  contract. 

On  this  point,  there  is  a  direct  conflict  in  the  proof. 
On  the  one  side,  it  is  proved  by  several  witnesses,  that 
the  executor  publicly  announced,  at  the  time  of  the  sale, 
that  there  was  a  dispute  as  to  the  boundary  of  the  fifty 
acre  tract,  and  that  he  would  only  sell  to  the  line  from 
the  post  oak  to  the  white  oak. 
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This  proof  is  directly  and  positively  contradicted,  by 
a  greater  number  of  witnesses,  on  the  other  side,  who 
state  expressly,  that  the  executor  proclaimed  publicly 
that  he  was  selling  all  the  land  belonging  to  the  tes- 
tator at  his  death,  and  that  the  disputed  line,  spoken 
of  by  the  executor,  was  the  "  big  survey  line,"  and  had 
no  reference  to  the  fifty  acre  tract  whatever.  This  is 
the  effect  of  the  proof.  And  in  view  of  all  the  facts, 
it  seems  to  us  that  the  jury  were  justified  in  the  con- 
clusion, that  the  entire  tract  was  sold  to  Yates.  No 
reason  is  assigned,  and  we  can  imagine  none,  why  the 
executor  should  have  refused  to  sell  the  land  on  the 
day  of  the  public  sale,  for  the  reason  that  there  was 
a  dispute  as  to  the  boundary,  and  yet  in  so  short  a 
time  afterwards,  have  made  the  sale  to  Dyer. 

There  really  never  was  any  dispute  as  to  the  correct 
boundaries  of  the  fifty  acre  tract.  The  lines  had  been 
all  plainly  marked  at  the  time  of  the  original  survey, 
and  this  fact  was  well  known  to  the  executor,  at  the 
time  of  the  sale  to  Yates.  The  error  in  the  grant 
was  not  material,  though  its  calls  literally  pursued  did 
not  take  in  all  the  land  covered  by  the  entry,  and  ap- 
propriated by  an  actual  survey,  and  marking  of  the 
lines  and  corners;  yet,  in  legal  contemplation,  it  did 
cover  all  the  land,  and  vest  the  grantor  with  a  legal 
title  to  the  same,  as  fully  as  if  the  calls  had  exactly 
conformed  to  the  entry  and  survey  ;  because  upon  the 
facts  stated,  the  law  corrected  the  erroneous  call,  and 
supplied  the  proper  calls,  without  any  correction  in  point 
of  fact. 

The    next    question    is,  were    the   boundaries  of    the 
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grant  altered,  or  in  any  way  affected,  by  the  so-called 
survey,  made,  at  the  instance  of  the  executor,  preceding 
the  execution  of  the  conveyance  to  Yates. 

There  is  no  doubt  but  that  it  was  the  intention  of 
the  executor,  by  the  pretended  survey,  and  the  deed 
made  in  pursuance  thereof,  to  limit  Yates  to  the  line 
from  the  post  oak  to  the  white  oak.  This  is  suffi- 
ciently apparent.  But,  if.  as  the  jury  have  established, 
the  entire  tract  was  sold  to  Yates,  it  is  very  clear 
that  the  intention  of  the  executor,  or  his  ex  parte  acts, 
could  not  have  the  effect  of  thus  restricting  Yates' 
purchase,  unless,  in  point  both  of  law  and  fact,  a  new 
boundary  had  been  fixed  by  the  conveyance,  different 
from  the  boundary  of  the  grant.  This,  if  the  convey- 
ance had  been  accepted  by  Yates,  might,  perhaps,  have 
bound  him. 

But,  was  any  such  new  boundary  fixed  by  the  deed? 
Wo  think  not.  There  is  no  magic  in  the  mere  fact  of 
the  surveyor's  having  traversed  the  distance  from  one 
corner  to  another,  by  the  direction  of  his  compass, 
without  leaving  a  single  trace  upon  the  ground.  This 
was  neither  the  re-marking  of  a  supposed  previously  ex- 
isting line,  nor  the  actual  establishment  of  a  new  and 
different  line  from  that  called  for  in  the  grant. 

The  act  was  simply  nugatory.  The  lines  and  bounda- 
ries of  the  grant  were  left  intact.  And  whatever  may 
have  been  the  purpose  or  intention  of  Loyd,  the  calls  of 
the  deed  were  made  to  conform  to  the  calls  of  the 
grant,  and,  of  course,  whatever  the  law  adjudges  to  be 
the  boundaries  of  the  grant,  must  also  bo  the  boundaries 
of  the  deed. 
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We  do  not  mean  to  say  that  a  boundary  line  may  not 
be  established  by  simply  marking  a  tree  at  each  terminue 
of  the  line,  without  any  intermediate  marks,  for  we 
have  held  that  this  may  be  done ;  and  that  a  new 
boundary  may  be  thus  established,  which  will  control  a 
pre-existing  boundary,  if  assented  to  and  acted  upon, 
mutually,  by  the  parties.  But  here  no  new  comers  were 
made;  and  it  is  manifest,  that  Yates,  so  far  from  as- 
senting to  anything  that  was  done  by  Loyd,  with  the 
view  of  altering  the  boundary,  wholly  dissented  from  it, 
and  cannot,  therefore,  bo  held  concluded. 

We  hold,  consequently,  that  the  conveyance  to  Yates, 
as  well  as  the  grant,  covers  the  entire  tract  of  fifty 
acres,  and  that  Dyer  has  no  title  to  any  part  of  the 
same. 

Judgment  affirmed. 


Smith  vs.  Herman  et  als. 

Sbkriff.  Vohmiary  payment  q/*  judgment  by  Sheriff.  If  A  sheriff  Tolun- 
larily,  and  without  any  request  to  do  so  by  a  defendant,  discharge 
a  judgment,  by  paying  it  with  his  own  money,  he  has  no  remedy, 
either  in  law  or  equity,  by  which  to  compel  the  defendant  to  refund 
the  amount  so  advanced. 


FROM   GREENE. 


This  cause  was  heard  before  Chancellor  T.  Nixon  Van 
Dyke,  at  the  May  Term,  1860.    There  was  a  decree  dip- 
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missing    the     bill,    as    to    Jacob    Herman.     Complainant 
appealed. 

Maxwell  &  Milugan,  for  Smith. 

R.  M.  Burton,  T.  A.  R.  Nelson,  for  Jacob  Herman. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

An  execution  was  placed  in  the  hands  of  the  com- 
plainant, as  Sheriff  of  Greene  County,  in  favor  of  the 
Bank  of  Tennessee,  upon  a  judgment  recovered  against 
Thomas  Self,  and  the  defendants,  Harrison  Self,  and  Ja- 
cob Herman,  jointly. 

The  complainant  failed  to  levy  said  execution,  as  he 
might  have  done,  relying,  as  the  bill  charges,  upon  the 
promise  of  defendants,  to  meet  him  in  Greenevillc,  on  the 
return  day  of  the  execution,  and  pay  him  the  money. 
But  failing  to  do  so,  the  complainant  advanced  out  of  his 
own  pocket,  the  amount  of  the  judgment,  being  $697.91. 
The  object  of   the  bill  is  to  have  this  sum  refunded. 

The  defendant,  Herman,  filed  an  answer,  in  which  the 
equity  of  the  bill  is  positively  denied.  The  defendant 
Self,  failed  to  answer,  and  judgment  pro  confesso  was 
entered  against  him.  All  objection  to  the  jurisdiction 
was  waived  by  agreement  of  the  parties. 

Tho  Chancellor  dismissed  the  bill  as  to  the  defendant 
Herman,  and  decreed  in  favor  of  the  complainant,  against 
the  defendant.  Self.  From  the  decree  dismissing  the 
bill  as  to  Herman,  the  complainant  appealed.  Self  ac- 
quiesced in  the  decree  against  him ;  so  that  the  only 
question  for  our  consideration  is :  Did  the  Chancellor  err 
in  decreeing  in  favor  of  Herman? 
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Whether  or  not,  if  the  SheriflF  had  advanced  the 
money  at  the  request  of  the  defendants,  he  could  have 
compelled  them,  at  law  or  in  equity,  to  reimburse  him 
the  amount  so  advanced,  we  need  not  now  inquire,  as 
no  such  case  is  made  by  the  pleadings  on  proof. 

The  case,  as  stated  in  the  bill,  is  simply,  that  the 
defendants  promised  to  pay  the  amount  of  the  execu- 
tion, on  the  return  day  of  the  process,  and  failing  to 
do  so,  the  Sheriff  paid   it  with  his  own   money. 

This  promise,  as  alleged  in  the  .  bill,  is  denied  by 
Herman,  and  is  not  proved.  But  conceding  that  it 
were  proved,  would  it  constitute  any  ground  of  relief? 
Clearly  not.  In  the  latter  aspect,  the  case  would  be 
simply  this :  The  Sheriff  in  neglect  and  violation  of  his 
official  duty,  omitted  to  levy  the  execution,  relying  upon 
the  promise  of  the  defendants,  that  they  would  pay  the 
money  in  due  time,  and  this  promise  being  violated, 
the  Sheriff  voluntarily,  without  any  request  to  do  so 
from   the    defendants,  discharged   the  judgment. 

In  this  view  there  is  no  principle  upon  which  the 
defendants  could  be  made  liable  to  refund  to  the  Sheriff 
the  amount  so  advanced.  The  payment,  under  such  cir- 
cumstances, would  be  purely  voluntary  and  officious  on 
the  part  of  the  Sheriff,  as  respects  the  defendant,  and 
was  made,  as  must  be  inferred,  to  save  himself  from 
the  penalty  of  his  official  neglect.  In  such  a  case,  no 
promise  or  agreement  can  be  implied  in  favor  of  the 
Sheriff,  upon  which  to  base  a  claim  for  relief,  either  at 
law,  or  in   equity. 

The  decree  will  be  affirmed. 
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Entailment.  Devise  for  the  benefit  of  a  daughter^  and  her  bodily  heirs. 
Act  1852,  eh,  91.  Code,  sec.  2008.  Act  qf  1784,  ch.  22,  sec.  6.  Code, 
sec.  2007.  A  devise  of  land,  **for  the  benefit  of  mj  daughter,  Jane, 
and  her  bodily  heirs,  "is  operative  to  invest  the  daughter  with  an 
estate  in  fee  simple.  The  Act  of  1852,  ch.  91 — copied  into  the  Code, 
sec.  2008 — has  no  application  to  this  kind  of  a  devise.  By  the 
North  Carolina  Statute  of  1784,  ch.  22,  sec.  5— which  is  re-enacted 
by  the  Code,  sec.  2007^states  tail,  general  and  special,  are  entirely 
abolished. 


FROM   m'mINN. 


The  bill  of  complainants  was,  on  demurrer  of  de- 
fendants, dismissed,  by  Chancellor  T.  Nixon  Van  Dyke, 
at  the  February  Term,  1860.      Complainant  appealed. 

Cook,  for  Middleton. 

Trewhit,  for  Smith  and  wife. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

On  the  8th  of  March,  1856,  the  complainant  purchased 
from  the  defendants,  a  tract  of  land,  lying  in  Hamilton 
county,  for  the  consideration  of  $28,000,  which  was  paid ; 
and  the  conveyance  in  fee,  with  the  usual  covenants  of 
warrants  and  seizure,  was  executed  by  Smith  and  wife, 
the  privy  examination  of  the  wife  having  been  taken  in 
proper  form. 

The   land    belonged  to   Mrs.  Smith.     Her    title    was 
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derived  under  the  Will  of  her  deceased  father,  Samuel 
Wilson,  which  bears  date  of  the  17th  of  October,  1853. 
The  devise  of  the  land  is  to  Mrs.  Smith,  "for  the 
benefit  of  my  daughter,  Jane,  (Mrs.  Smith,)  and  her 
bodily  heirs."  The  bill  seeks  to  have  the  contract  re- 
scinded and  the  deed  cancelled,  upon  the  assumption 
that,  under  the  foregoing  devise,  Mrs.  Smith  takes  only 
an  estate  for  life  in  the  land  conveyed  in  fee  to  the  com- 
plainant. 

The  defendants  demurred  to  the  bill,  and  the  demurrer 
was  allowed,  and  the  bill  dismissed.  The  Act  of  1852, 
eh.  91 — copied  into  the  Code,  sec.  2008 — has  no  appli- 
cation to  this  case.  By  the  common  law,  the  words 
of  the  devise,  "for  the  benefit  of  my  daughter,  Jane,  and 
her  bodily  heirs,"  would  have  created  a  conditional  fee; 
that  is,  an  estate  which  restrains  the  fee  to  some  par- 
ticular heirs,  exclusive  of  others,  as  to  the  heirs  of  a 
man's  body,  or  to  the  heirs,  male,  of  his  body. 

But  with  us,  esMea  tail,  general  and  special,  were  long 
since  entirely  abolished.  By  the  North  Carolina  Statute 
of  1784,  ch.  22,  sec.  5,  which  we  have  retained,  such 
estates  were  converted  into  estates  in  fee  simple  abso- 
lute; and  this  provision  is  re-enacted  by  the  Code,  sec. 
2007. 

It  follows,  therefore,  that  the  conveyance  of  the  de- 
fendants is  operative   to  invest  the  complainant  with  an 
estate  in  fee  simple^  consequently  the  demurrer  was  prop- 
erly allowed. 
Decree  affirmed. 
10 
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Lea  vs.  Henderson,  Adm'r. 

1.  EviDKNCE.  Sow  distributee  may  become  competent  ttitnest.  A  dis- 
tributee cannot  be  introduced  as  a  witness,  -without  a  release,  in  anj 
action  affecting  the  estate.  A  release  of  his  interest  in  the  suit  will 
be  insufficient,  for  if  the  action  fails,  the  estate  will  still  be  liable  for 
the  costs.  To  render  himself  a  competent  witness,  he  must  also  re- 
lease his  interest  in  the  residue  of  the  estate.  But  if  it  does  not 
appear,  in  proof,  that  there  is  an  estate  to  be  distributed,  the  release 
need  onlj  apply  to  the  interest  of  the  witness  in  the  suit. 

2.  Same.  Wttnets*  interest  acquired  pending  the  suit,  A  witness  cannot, 
in  bad  faith,  by  an  interest  acquired  pending  the  suit,  deprive  a  party 
of  the  benefit  of  his  testimony.  But  a  subsequent  interest  of  the 
witness,  created  bona  fide  in  the  lawful  course  of  business,  or  by 
operation  of  law,  will  be  effectual  to  disqualify  him,  as  a  pre-existing 
interest. 

3.  Same.  Witness  not  bound  to  criminate  himself.  Fornication,  Act  of 
1741.  A  witness  is  not  bound  to  answer,,  when  his  answer  will 
have  a  tendency  to  expose  him  to  any  penal  liability,  or  criminal 
charge.  He  is  not  bound  to  answer,  whether  he  knew  of  any  man 
having  had  sexual  intercourse  with  a  certain  female  witness  in  the 
same  case ;  for,  by  the  Act  of  1741,  fornication  is  declared  to  be  a 
penal  offense.  If  the  fact  about  which  the  witness  is  interrogated 
ftirm»  but  a  link  in  the  chain  of  testimony  which  would  convict  him, 
he  is  protected,  without  being  required  to  explain  how  he  might  be 
criminated  by  the  answer.  The  Court  is  bound  to  instruct  him 
whether  his  answer  would  tend  to  criminate  or  expose  him. 

4.  Seduction.  Reputation  of  the  person  at  the  time  of  seduction  to  be 
looked  to.  The  material  inquiry,  in  an  action  of  damages  for  seduc- 
tion, is,  what  was  the  standing  and  reputation  of  the  party  seduced 
before,  and  at  the  time  of,  her  seduction.  If  any  other  person  than 
the  defendant  had  had  intercourse  with  the  party  seduced,  prior  to 
her  seduction  by  the  defendant,  and  that  fact  was  unknown  is  de- 
fendant and  the  public  at  the  time  of  the  seduction,  then  such  prior 
intercourse  cannot  bo  looked  to  by  the  jury  in  mitigation  of  damages. 


FROM  ANDERSON. 


This  was  an  action  for  seduction,  tried  before  Judge 
George  Brown,  at  the  July  Term,  1860.      The  jury  ren- 


SEPTEMBER  TERM,  1860.  147 


Lea  V8.  Henderson,  Adm*r. 


dered    a    verdict  in    favor    of   the  plaintiff.      Defendant, 
Lea,  appealed. 

C.  P.  Tbigg,  for  Lea. 

Hall  &  Whitsox,  for  Henderson,  AdmV. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action,  brought  by  Lenuis  Gruzo,  against 
Lea,  for  the  seduction  of  her  daughter,  Nancy  Cruze. 
The  plaintiff  died  intestate  pending  the  suit,  and  under 
the  Statute,  the  action  was  revived  in  the  name  of  Hen- 
derson, as  personal  representative  of  the  estate. 

Judgment  for  the  plaintiff.  Several  errors  are  as- 
filled. 

1st.  On  the  trial,  Nancy  Cruze,  the  person  seduced, 
was  offered  as  a  witness  for  the  plaintiff,  and  objections 
being  made  to  her  competency,  on  the  ground  that  the 
mother  having  died  pending  the  suit,  intestate,  the  wit- 
ness was  a  distributee  of  her  estate,  and  consequently, 
interested,  in  the  event  of  the  suit.  To  obviate  this 
objection,  the  witness  executed  a  release,  whereby  she 
relinquished,  to  her  brotliers  and  sisters,  all  the  interest 
she  had,  or  might  have,  in  any  judgment  or  verdict  that 
might  be  rendered  in  the  case,  &c.  This  release  was 
objected  to,  as  insufficient  to  remove  the  incompetency, 
but  the  objection  was  overruled. 

The  objection  urged  to  the  suflSciency  of  the  release, 
is,  tlie  pospible  contingency  that  judgment  might  be  ren- 
dered against  the  plaintiff  for  costs,  on  failure  of  the 
action,  in  which  event,   the  estate  of  which  the    witness 
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was  a  distributee  would  be  liable  for  the  payment  of  the 
costs,  and  consequent])',  an  interest  still  remained  in  the 
witness,  which  the  release  did  not  reach  or  affect. 

If  the  premises  be  sound,  the  conclusion  follows,  of 
course;  and  the  result  would  be,  that  the  witness,  as 
distributee,  did  not  possess  the  power,  by  any  form  of 
release,  to  remove  her  incompetency.  For,  if  this  be 
admitted  to  be  a  disqualifying  interest,  it  could  only  be 
removed  by  entirely  discharging  her  from  liability  for 
costs,  in  the  event  of  a  judgment  against  the  plaintifiF. 

It  might  be  suflBcient,  for  the  present  case,  simply  to 
state,  that  the  record  does  not  show  that  Mrs.  Cruzo, 
upon  her  death,  left  any  estate  whatever,  to  be  distrib- 
uted; consequently,  the  sole  ground  of  the  supposed  in- 
competency is  swept  away. 

It  is  not  questioned  that  the  release  executed  by  the 
witness,  is  operative  to  divest  her  of  all  interest  in  the 
recovery  in  this  action.  It  is  unquestionably  a  valid 
objection,  that  the  witness  would,  in  one  event,  be  liable 
for  the  costs  of  the  action,  and  the  magnitude,  or  degree, 
of  the  interest,  is  unimportant:  1  GreenleaPs  Ev.,  sec, 
401.  In  general,  a  legatee,  heir,  or  distributee,  is  incom- 
petent, without  a  release,  in  any  action,  affecting  the  estate: 
Id.,  392.  And  a  release  of  his  claim,  or  interest,  in  the 
subject  matter  of  the  particular  suit,  will  be  insufficient, 
because,  if  the  action  fails,  the  estate  will  still  be  liable 
for  the  costs.  The  witness  must  also  release  his  interest 
in  the  residue  of  the  estate,  or  the  estate  must  be  re- 
leased from  all  claim  for  the  costs :  Id.,  428 ;  or,  at  least, 
the  witness  must  be  released  from  all  liability  for  costs 
in  the  particular  suit  in  which  he  is  offered.  But,  it  is 
obvious;  if  there  be  nothing  to  release,  except  an  interest 
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in  the  subject  matter  of  the  suit,  the  release  need  only 
apply  to  that.  The  question  is  not  raised  by  the  fact 
that  the  interest  of  the  witness  was  acquired  in  the 
subject  matter,  subsequent  to  the  commencement  of  the  suit. 

The  witness  cannot,  wantonly,  or  in  bad  faith,  by  an 
interest  acquired  pending  the  suit,  deprive  the  party  of 
the  benefit  of  his  testimony.  But  a  subsequent  interest 
of  the  witness,  created  bona  fide  in  the  usual  and  lawful 
course  of  business,  or  by  operation  of  law,  will  be  as 
effectual  to  disqualify  as  a  pre-existing  interest :  Id,,  sec. 
167,  418. 

2d.  The  next  error  assigned,  is,  the  ruling  of  the 
Court,  that  the  witness,  Moore,  was  privileged  to  decline 
answering  the  general  question  put  to  him  by  the  de- 
fendant's counsel,  "whether  he  knew  of  any  vuin  having 
had  sexual  intercourse  with  the  witness,  Nancy  Cruze." 
The  witness  refused  to  .answer  the  question,  but  stated 
that  he  ''did  not  know  said  witness  until  six  months 
before  the  child  was  born."  This  question  is  settled  by 
the  case  of  Reed  vs.  Williams,  6  Sneed,  580. 

It  is  well  settled,  that  where  it  reasonably  appears 
that  the  answer  will  have  a  tendency  to  expose  the  wit- 
ness to  a  penal  liability,  or  to  any  kind  of  punishment, 
or  to  a  criminal  charge,  the  witness  is  not  bound  to 
answer  the  question.  If  the  fact  to  which  he  is  interro- 
gated, forms  but  a  link  in  the  chain  of  testimony  which 
would  convict  him,  he  is  protected,  without  being  re- 
quired to  explain  how  he  might  be  criminated  by  the 
answer.  If  it  bo  one  of  a  series  of  questions,  the 
answers  to  all  of  which  would  establish  his  criminalty, 
he  cannot  be  compelled  to  answer  that,  or  any  of  the 
scries:   1    Greenleaf's    Ev.,  sec.  451   &   u.   4.      And   the 
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Court   is    bound    to    instruct    him,    whether    his    answer 
would  tend  to  criminate  or  expose  him :   Id, 

The  ruling  of  the  Court  was  correct,  inasmuch  as  by 
the  Act  of  1741,  ch.  14,  sec.  9,  fornication  is  declared 
to  be  a  penal  offense. 

3d.  The  last  error  insisted  on,  is  in  the  charge  of 
the  Court.  His  Honor,  among  other  things,  stated  to 
the  jury,  in  substance,  that  if  any  other  person  had  had 
intercourse  with  Nancy  Cruze  before  her  alleged  seduc- 
tion by  the  defendant,  but  that  fact  remained  unknown 
to  the  defendant,  as  well  as  to  the  public,  at  the  time 
of  the  seduction,  so  that  her  character,  or  reputation, 
was  not  affected  thereby  at  the  time  she  was  seduced  by 
the  defendant,  then  the  fact  of  such  intercourse  with  a 
different  person,  prior  to  her  seduction  by  the  defendant, 
should  not  be  looked  to  by  the  jury  in  mitigation  of 
the  damages  in  this  action. 

This  principle,  though  said  to  be  incorrect,  is  not 
shown  to  be  so  by  any  authority,  or  even  by  any  reason 
satisfactory  to  our  minds.  The  application  of  the  prin- 
ciple is  admitted  to  be  a  rigid  one,  but  still  we  think  it 
is  correct  in  law,  in  ethics,  and  in  reason. 

So  far  as  the  intrinsic  nature  and  complexion  of*  the 
wrong,  either  in  a  legal  or  moral  point  of  view,  depends 
upon  the  animus  of  the  defendant,  and  in  so  far  as  its 
consequences  to  the  friends  of  the  person  seduced,  or  the 
public  are  concerned,  how  can  it  be  maintained  that  the 
damages  ought  to  be  affected  by  a  pre-exisUnt  fact^  of 
which  the  defendant  and  the  public,  at  the  time  of  the 
injury  for  which  damages  are  sought  to  bo  recovered, 
were  alike  utterly  ignorant. 

The  character,  or  reputation,  of  the  female  seduced,  in 
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the  estimation  of  the  public,  could  not  possibly  have  been 
prejudiced  by  the  existence  of  a  secret  locked  up,  (until 
after  her  seduction,)  in  the  bosoms  of  the  immediate  parties. 
And,  as  the  material  inquiry,  in  view  of  the  damages, 
is,  what  was  the  standing  and  reputation  of  the  person 
before,  and  at  the  time  of,  her  seduction,  it  would  seem 
to  be  unreasonable,  if  not  absurd,  to  permit  the  defendant 
to  avail  himself  of  a  matter,  in  mitigation  of  his  wrong, 
which,  so  far  as  was  known  to  him,  or  to  the  public, 
had  then  no  existence,  and  could  not,  therefore,  possibly 
have  had  any  influence  upon  his  motives  or  conduct ;  nor 
could  it  in  any  way,  have  aflfected  public  sentiment  in 
regard  to  the  person  seduced,  or  have  inflicted  any 
wound  upon  the  honor  of  her  family. 

'  Upon  the  hypothesis  of  the  charge,  it  was  the  de- 
fendant's act  alone  that  blasted  the  reputation  of  the 
female.  But  for  the  notoriety,  and  consequent  degrada- 
tion resulting  therefrom — her  previous  breach  of  chastity — 
supposing  the  fact  to  have  been  so — might  never,  in  all 
probability,  liave  been  revealed,  or  brought  in  judgment 
against  her  before  the  public. 

The  principle  of  the  charge  is  no  new  principle.  The 
charge  only  applies  an  established  principle  to  a  new 
statement  of  facts.  The  general  principle  is,  that  evi- 
dence is  admissible  of  facts  and  circumstances  which  go 
in  aggravation,  or  in  mitigation,  of  the  injury  itaelf.  But 
the  facts  and  circumstances  offered  for  this  purpose, 
"ought  to  be  those  only  which  belong  to  the  act  com- 
plained of;"  2  Greenlcaf's  Ev.,  sec.  266.  Tested  by 
this  rule,  the  charge  is  unquestionably  correct.  The  de- 
fendant could  not  possibly  palliate  his  wrong,  on  the 
ground   that  the  person  seduced  had   'b^ore   suffered  her 
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ohastity  to  be  yiolated ;  for,  as  to  him,  as  well  as  to  her 
family  and  the  public,  she  stood,  at  the  time  of  her 
seduction,  with  a  reputation  not  only  untarnished,  but 
unsuspected,  and  as  though  there  never  had  been  any 
such  aberration,  on  her  part,  from  the  path  of  virtue. 

Most  clearly,  then,  this  was  not  a  fact  or  circum- 
stance properly  belonging  to  the  act  complained  of,  or 
to  the  issue  to  be  tried. 

Judgment  affirmed.  . 


Harris,  by  next  friend  vs.  Union  Bank  op  Tennessee. 

1.  Trusts  in  Personal  Property.  Statute  of  Fraudtj  29  CAar.2,  ch.  8. 
The  Statute  of  frauds,  29  Charles  2,  ch.  8,  applies  only  to  lands,  tene- 
ments, and  hereditaments.  The  law,  in  regard  to  personal  chattels, 
remains  unaffected  by  the  Statute ;  and  a  valid  trust  of  personal  pro- 
perty, may  not  only  be  created,  but  may  also  be  established  and 
proved  by  mere  parol  declaration.  A  purely  voluntary  trust  cannot 
be  enforced  against  a  donor  upon  a  mere  parol  declaration,  unless  it 
be  shown  that  the  trust  has  been  executed ;  but  after  it  has  been  ex- 
ecuted, the  trust  cannot  be  extinguished  or  revoked  by  the  party 
creating  it.    The  change  of  property,  so  long  as  the  trust  can  be  traced, 

0 

is  a  matter  of  no  importance. 

2.  Same.  Wife's  separate  properit/t  husbands  creditors  cannot  avail  them- 
selves of  non-regisiration  of  wife's  title.  When  personal  property  is 
conveyed  directly  to  the  ^wife,  free  from  the  marital  rights  of  the 
husband,  the  husband  holds  the  property  as  trustee  of  the  wife.    The 
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non- registration  of  the  wife*8  title,  can  onlj  be  taken  adrantage  of  by 
the  creditors  of  the  donor,  and  is  of  no  benefit  to  the  creditors  of  the 
husband. 


FROM  HAMILTON. 


This  was  an  agreed  case,  submitted  upon  the  facts 
stated  in  the  opinion  of  the  Court  to  Chancellor  Van 
Dyke,  at  June  Term  of  the  Chancery  Court,  1860. 
There  was  a  decree  in  favor  of  the  respondents.  The 
complainants  appealed. 

Hopkins,  for  complainants. 
Welkbb  &  Key,  for  respondents. 

McKiXNEY,  J.,  delivered  the  opinion  of  the   Court. 

This  was  an  agreed  case.  The  facts  are  as  follows: 
The  plainti£f  is  a  married  woman,  wife  of  Will.  P. 
Harris.  In  the  year  1855,  perhaps,  one  Garmany  made 
a  gift  to  Mrs.  Harris,  of  the  sum  of  $800.00,  in  money, 
for  the  express  purpose  of  purchasing  a  nurse  for  a 
child  of  Mrs.  Harris,  who  bore  his  surname.  The 
money  was  given  through  the  medium  of  the  husband 
of  Mrs.  Harris.  And  the  gift  was  made  upon  the  ex- 
press condition,  that  the  negro  should  be  the  separate, 
absolute  property  of  Mrs.  Harris  and  child,  or  children, 
and  free  forever  from  the  marital  rights  of  her  husband. 
With  this  sum  of  money  a  negro  girl  was  purchased 
for  Mrs.  Harris ;  but  she  turned  out  to  be  a  girl  of 
bad  temper  and  disposition,  unsuited  for  a  nurse,  and 
for  that  reason  she   was  sold ;  and  with    the  proceeds. 
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being  $950.00,  Mrs.  Harris,  through  a  friend,  on  the  23d 
of  June,  1856,  purchased  another  negro  girl,  named  Katy, 
and  her  child,  from  one  John  L.  Divine.  The  bill  of 
sale  for  said  slaves  was  made  directly  to  Mrs.  Harris, 
and  was  never  registered.  Afterwards,  on  the  2d  of 
October,  1857,  W.  P.  Harris,  the  husband,  made  a  deed 
of  trust  to  secure  a  large  indebtedness,  on  his  part,  to 
the  Union  Bank  of  Tennessee  ;  and  among  other  pro- 
perty conveyed  by  said  deed,  were  the  negro  girl  and 
her  ch  ildabove  mentioned— the  separate  property  of  his 
wife  and   infant  child.    ' 

The  question  for  our  determination  is,  whether,  upon 
the  foregoing  facts,  the  Bank  can  enforce  a  sale  of  the 
slaves  against  the  claims  of  Mrs.   Harris. 

It  is  well  settled,  that  the  7th  sec.  of  the  Statute  of 
frauds,  29.  Charles  2,  chap.  3,  applies  only  to  **  lands 
and  tenements,  and  hereditaments."  The  law,  in  regard 
to  personal  chattels,  remains  wholly  unaflFected  by  the 
Statute:  and  a  valid  trust  of  personal  property,  may 
not  only  be  created,  but  may  also  be  established  and 
proved  by  mere  parol  declaration :  Hill  on  Trustees, 
(ed.  of  1854,)  69,   72;      Lewin  on   Trusts,   61. 

It  is  essential,  however,  to  the  creation  of  a  trust 
by  parol  declarations,  that  the  expressions  used  should 
amount  to  a  clear  and  explicit  declaration  of  trust. 
The  subject  matter  of  th«  trust,  as  well  as  the  object 
of  the  trust,  must  be  pointed  out  with  certainty:  Hill 
on  Trustees,  75.  If  the  trust  be  purely  voluntary,  it 
will  not  be  enforced  against  the  donor,  upon  a  mere 
parol  declaration,  unless  a  complete  executed  trust  be 
clearly  proved,  lb.,  76 ;  1  Hare,  476,  438  ;  but  it  is 
well  settled,  that  a  trust,  once  eflFectually  created  by  pa- 
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rol,  and  fully  executed,  cannot  subsequently  be  extin- 
guished, revoked,  or  altered  by  the  party  creating  it, 
any  more  than  a  mere  formal  assurance:  Jb.,  77  ;  nor 
can  it  be  aflFected  by  any  subsequent  declarations  of  the 
donor:      Lewiu  on  Trusts,  61;     1  M.  &  H.,   520. 

It  is  clear,  upon  these  principles,  that  a  valid  irre- 
vocable trust  was  created  in  favor  of  Mrs.  Harris  and 
her  infant,  in  the  first  mentioned  negro  girl,  and  it  is 
no  less  clear,  that  by  the  investment  of  the  proceeds 
of  the  sale  of  that  slave,  in  the  last  named  woman  and 
child,  tlie  trust  attached  to  the  latter,  as  fully  as  to 
the  former.  The  change  of  property,  so  long  as  the 
I  trust  fund  can   be    certainlv   traced,  is  a  matter  of   no 

importance.  Nor  is  it  at  all  material  to  the  rights  of 
Mrs.  Harris  and  her  infant,  that  the  title  was  convey- 
ed directly  to  herself,  without  the  interposition  of  a 
trustee;  the  principle  is  a  familiar  one,  that  a  Court 
of  Equity  will  not  suflfcr  a  trust,  clearly  established,  to 
fail  for  want    of  a  trustee. 

The  absence  of  a  trustee,  only  renders  it  the  more 
difficult  to  establish  the  trust  in  many  cases,  but  when 
sufficiently  established,  the  trust  itself  is  as  valid,  and 
will  be  as  amply  protected  without,   as  with  a  trustee. 

The  possession  of  the  slaves  by  the  husband,  and  his 
ostensible  ownership  of  them,  is  of  no  avail  against  the 
rights  of  the  wife  and  her  infant.  The  apparent  pos- 
session of  the  husband,  in  such  cases,  is  a  necessary 
consequence  of  the  relation  of  the  parties.  It  surely 
will  not  do  to  hold,  that  in  order  to  enable  the  wife 
to  become  the  owner  of  separate  property,  a  dissolution 
of  the  marriage  relation  de  facto,  must  first  take  place. 
The  husband   is  regarded  as  holding    the    possession  of 
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the  property  in  the  character  of  a  trustee  for  the  wife, 
in   such  a  case. 

Nor  can  the  non-registration  of  the  title  of  Mrs. 
Harris  and  her  infant,  be  held  to  prejudice  their  rights. 
That  is  an  objection  which  the  creditors  of  the  husband 
cannot  be  heard  to  make,  under  our  registry  law.  The 
creditors  of  the  donor  alone,  could  avail  themselves  of 
this  matter.  We  are  of  opinion,  therefore,  that  no  title 
passed  to  the  Bank  by  the  trust  deed;  and  that  the 
title  to  the  slaves  remains  unimpaired  in  Mrs.  Harris 
and  her  child — or  children,  as  the  case  may  be — to  the 
negro  woman  and  child,  as  well  as  to  any  increase  of 
the  woman  born  since  the  date  of  the  conveyance  from 
Divine,  on  the  23d  of  June,  1856.  The  decree  of  the 
Chancellor  will  be  reversed,  and  the  legal  title  to  the 
slaves  and  their  future  increase,  will  be  vested  in  a 
suitable  trustee,  to  hold  for  the  exclusive  benefit  of  Mrs. 
Harris,  and  her  child  and  children,  in  exclusion  of  the 
marital  rights  of  the  husband,  and  all  others. 


Bank  of  East  Tennessee,  for  the  use,  &c.,  vs.  R.  M.  Hookb. 

Bill  of  Exchange.  Endorser.  Contract  for  delay.  If  a  bill  is  protested, 
and  the  parties  under  protest  draw  and  endorse  another  bill,  inolud- 
ing  the  amount  of  the  former,  with  interest  added,  due  at  sixty  days, 
and  the  holder  of  the  first  bill  receive  it  for  a  time  to  save  the  credit 
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of  the  parties,  intending  to  applj  the  money,  when  oollected,  to  the 
original  bill ;  it  will  not  be  Buch  a  contract  of  delay,  as  will  release 
the  endorser  from  his  liability  on  the  first  bill. 


FROM  CHATTANOOGA. 


This  was  an  action  of  assumpsit,  brought  in  the  Law 
Court  at  Chattanooga,  and  tried  at  the  October  Term, 
1859.  Judge  David  T.  Patterson,  presiding.  There 
vas  a  verdict  and  judgment  in  favor  of  Hooke.  Plain- 
tiff appealed. 

Hopkins,  for  the  Bank. 

Welker,  for   Hooke. 

McKiNNEY,  J.,   delivered  the  opiuion  of  the    Court. 

This  was   an    action    of    assumpsit,    brought    against 

Hooke,  as   endorser  of  a  bill  of    exchange.       Judgment 

'  for  the  defendant;   and  an  appeal  in  error  to  this  Court. 

On  the  16th  of  August,  1856,  the  firm  of  James  & 
Co.,  (consisting  of  Jesse  J.  James  and  E.  A.  Miller,) 
drew  a  bill  of  exchange  for  $2550.60,  at  sixty  days,  in 
favor  of  the  defendant,  R.  M.  Hooke,  on  the  Median- 
ics'  Bank  of  Augusta,  Georgia.  Acceptance  was  waived 
on  the  face  of  the  bill,  and  it  was  endorsed  by  Hooke, 
for  the  accommodation  of  the  drawers,*  and  was  dis- 
counted by  the  Branch  of  the  Bank  of  East  Tennessee, 
at  Chattanooga,  and  the  proceeds  paid  to  the  drawers. 

The  bill  not  being  paid  at  maturity,  was  duly  pro- 
tested. 

James,  one  of  the   drawers  of  the  bill,    died    before 
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its  maturity.  The  Cashier  of  the  Branch  Bank  at 
Chattanooga  was  examined  as  a  witness,  on  the  trial, 
and  stated  in  substance:  that,  at  the  request  of  Miller, 
the  surviving  drawer  of  the  bill,  and  for  the  purpose 
of  preventing  its  appearing  on  the  list  of  protested  pa- 
pers of  the  Bank  that  Miller  and  Hooke  were  under 
protest,  he  agreed  to  receive  another  bill,  drawn  by 
Miller,  and  endorsed  by  Hooke.  A  bill  was  drawn,  and 
endorsed,  accordingly,  and  delivered  to  the  Cashier,  in- 
cluding the  amount  of  tho  former  bill^  with  discount 
and  interest  added,  due  at  sixty  days,  and  bearing  date 
the  day  of  the  protest  of  the  other  bill.  The  Cashier 
expressly  proves,  that  this  latter  bill  was  not  made  or 
received  in  renewal  or  discharge  of  the  former,  but 
was  merely  accepted  for  a  time,  to  save  the  credit  of 
the  parties,  as  before  stated,  and  that  the  money,  when 
paid,  was  to  be  applied  to  the  original  bill.  The  proof 
shows  that  Hooke  called  at  the  Bank,  and  endorsed 
the  latter  bill ;  but  there  is  no  express  proof  that  he 
had  been  informed  of  the  arrangement  between  Miller 
and  the  Cashier^  in  regard  to  tho  matter.  Shortly  af- 
ter this  transaction^  the  Bank  of  East  Tennessee  failed ; 
and  the  Cashier  handed  over  the  original  bill,  with  the 
other  assets  of  the  Branch  at  Chattanooga,  to  the  as- 
signees of  the  Bank.  And,  regarding  the  new  bill  as 
belonging  to  Miller,  he  surrendered  it  up  to  him,  no 
payment  having  been  nmdc  on   either   bill. 

The  original  bill  was  afterwards  transferred  to  the 
East  Tennessee  and  Virginia  R.  R.  Co.,  for  whose  use 
this  suit  was  brought. 

Upon  the  foregoing  facts,  we  think  the  judgment  is 
erroneous.      There  is  no  just  foundation  for   the  assump- 
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tion  upon  which  the  verdict  and  judgment  were  based : 
that  the  arrangement  between  the  Cashier  and  Miller, 
was  snch  a  contract  for  delay,  on  the  part  of  the  Bank, 
as  operated   to   discharge  the   endorser,   Hooke. 

In  the  first  place,  although  there  is  no  positive  evi- 
dence that  Hooke  had  knowledge  of,  and  assented  to  the 
arrangement,  yet  the  circumstances  are,  perhaps,  amply 
sufficient  to  warrant  the  inference,  that  he  knew  of,  and 
assented   to  it. 

Bat  this  consideration  aside,  the  arrangement  obvi- 
ously was  an  unauthorized  one  on  the  part  of  the 
Cashier,  and  of  no  binding  obligation  upon  the  Bank, 
unless  it  were  made  to  appear  that  the  Bank  either 
previously  sanctioned,  or  subsequently  ratified  it,  which 
does  not  appear    in    the    record.      And    furthermore,    it 

was  an  agreement,  unsupported  by  any  consideration 
which   the  law  would  authorize. 

The  Bank  was  perfectly  at  liberty,  at  any  time  after 
this  arrangement,  to  have  enforced  payment  of  the  first 
bill,  by  Hooke,  whose  liability  had  been  fixed  by  the 
dishonor  of  the  paper  in  due  form,  as  if  no  such  thing 
had  taken  place. 

Miller  was  clearly  an  incompetent  witness,  by  reason 
of  interest  in  the  event  of  the  suit ;  but  this  objection 
seems  to  have  been  waived  on  the  trial.  Judgement 
reversed. 
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HuFPAKEB  VS.  Greer. 

Sheriff.  Who  may  sue  /or  false  return.  Act  of  1777,  ch.  8,  sec,  6.  By 
the  Act  of  1777,  ch.  8,  sec.  5,  it  is  declared,  that,  for  "  every  false  re- 
turn'* the  shoriff  shall  be  liable  to  a  penalty  of  $125  00,  and  "be 
further  liable  to  the  action  of  the  party  grieved  for  damage?.*'  Under 
this  Statute,  only  the  plaintiff  in  the  execution,  or  some  one  having 
the  beneficial  interest  therein,  by  transfer  or  assignment  from  him, 
can  be  regarded  as  *Mhe  party  grieved"  by  the  false  return  of  an 
execution,  so  as  to  be  entitled  to  maintain  an  action  for  damages 
resulting  therefrom. 


FROM   CLAIBORNE. 


This  was  an  action  on  the  case,  for  alleged  false  re- 
turn of  an  execution,  tried  before  Judge  David  T.  Pat- 
terson, at  the  January  Term,  1860.  The  defendant 
demurred  to  plaintiff's  declaration,  and  the  demurrer 
was  sustained.      Plaintiff  appealed. 

« 

Evans  &  Thomas,  for  Huffaker. 
Blackburn  &  Trigg,  for  Greer. 

McKiNNKY,  J.,   delivered  the  opinion    of    the   Court. 

This  was  an  action  on  the  case,  for  alleged  false 
return  of   an  execution. 

The  defendant  demurred  to  the  declaration,  and  on 
argument,   the  demurrer  was  sustained. 
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The  principal  ground  of  the  demurrer  is,  that,  from 
the  plaintiff's  own  showing,  he  has  not  such  legal  in- 
terest as  entitles  him  to   maintain  the  action. 

The  case  is  a  novel  one.  It  is  this:  In  Sep- 
tember, 1856,  a  judgment  was  recovered  in  the  Circuit 
Court,  of  Claiborne  County,  against  one  Bowman  and 
others,  for  upwards  of  $300.00.  At  the  time  of  the 
rendition  of  said  judgment,  Bowman  was  the  owner 
of  a  certain  tract  of  land,  situate  in  said  county  of 
Claiborne,  upon  which  the  lien  of  the  judgment  at- 
tached. He  was  also  the  owner,  as  is  alleged,  of 
personal  property,  more  than  sufficient  to  satisfy  the 
judgment. 

On  the  second    of   Feb.,   1857,.  an  alias    writ  of  Jieri 
/ados  issued  upon    the  judgment,   and   was  placed  in  the 
hands  of  a  deputy    sheriff   of  said  county — the  defendant, 
Greer,  then  being  high  sheriff  of  the  county.    The  plaintiff 
further  alleges,   that,  while  said   tract  of  land  was  thus 
held  bound  by   the  lien  of   the  judgment,   and  while  the 
execution  issued  thereon,  was  in  the  hands  of   the  sheriff, 
he,  the  plaintiff,   purchased   said   land  from  Bowman,  the 
judgment  debtor,   and    paid  him  therefor,  a   valuable  con- 
sideration ;    and  that  nevertheless,  the  sheriff   not  regard- 
ing his  duty,   failed  and   neglected  to  levy  the  execution 
upon  the  personal   property   of   Bowman,  but   wrongfully 
levied  the  same    upon   said   tract   of  land,  so   purchased 
by  the  plaintiff,  whereby   the  plaintiff   was  forced  to  pay 
the  sum  of   $173.64,   in  order  to  discharge  the  land  from 
the  lien  of  said  judgment  and   execution.      It  is  further 
averred,  that  the   sheriff   made   return    upon   said  execu- 
tion— that  "  no  personal  property  of   the  defendant,  Bow- 
man, was  to  be  found,    to   satisfy   the   same" — and  there- 
11 
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fore,  he  levied  upon  the  land  ;  and  this  is  the  "  false 
return"  for  which  this  suit  is  brought. 

The  other  counts  of  the  declaration  need  not  be  no- 
ticed, as  the  question  upon  which  the  case  depends,  is 
raised  by  the  foregoing  statement. 

Assuming  the  facts  alleged,  to  be  true,  can  the  plain- 
tiflF  be  heard  to  complain  of  the  alleged  "false  return?'' 
We  think  not. 

By  the  Act  of  1777,  ch.  8,  sec.  5,  it  is  declared,  that 
for  "every /o&e  return/'  the  sheriflF  shall  be  liable  to  a 
penalty  of  $125.00,  and  "be  further  liable  to  the  action 
of   the  party  grieved,  for  damages," 

We  are  of  opinion,  that,  under  this  Statute,  only  the 
plaintiff  in  the  execution,  or  some  one  having  the  bene- 
ficial interest  therein,  by  transfer  or  assignment  from  him, 
either  in  fact,  or  by  operation  of  law,  can  be  regarded 
as  "the  party  aggrieved  by  the  false  return  of  an  execu- 
tion, so  as  to  be  entitled  to  maintain  an  action  for  dama- 
ges resulting  therefrom. 

It  is  very  obvious  that  the  plaintiff  has  no  pretence 
for  saying  that  he  is  "grieved"  by  the  false  return.  The 
question  as  to  the  officer's  failure  to  exhaust  the  personal 
property,  before  proceeding  to  levy  on  the  land,  is  one 
exclusively  between  him  and  the  judgment  debtor,  with 
which  the  present  plaintiff   has  nothing  to  do. 

The  land,  by  the  admission  of  the  declaration,  was 
encumbered  by  the  judgment,  previous  to  the  plaintiff's 
purchase,  and  he  took  it,  cum  oriera.  He  cannot,  there- 
fore, be  heard  to  complain,  that  the  prior  lien  was  made 
effectual  against  the   land   in  his  hands,  although,  in  con- 
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sequence  thereof,  the  benefit  of  his  purchase  may  have 
been  entirely  lost  to  him.  It  was  his  own  folly  and 
wrong,  to  incur  such  a  hazard,  and  he  must  abide  the 
result.  ^ 

Judgment  affirmed. 


George  W.   Cain   vs.  Nancy  Heabd,  Adm'x. 

Sbalkd  IirsTBUUEXTS.  Authority  to  sign  another's  name.  The  auihoritj 
to  sign  another  person's  name  to  a  sealed  instrument,  must  be  in  wri- 
ting under  seal,  and  no  previous  parol  assent,  or  subsequent  adoption, 
will  bind  the  party  whose  name  is  signed,  unless  the  instrument  be 
acknowledged  and  re- delivered.  The  law  upon  this  subjeot  was  cor- 
rectly laid  down  in  Turbeville  k  Darden  V8,  By  an,  1  Hum.,  118. 


FROM  BEQUATOHIfi. 


This  cause  was  tried  before  Judge  E«  L.  Garden- 
hire,  at  the  December  Term,  1850.  Judgment  against 
t^e  defendant.    He  appealed. 

Wblcker  &  They,  for  Cain. 
Fbazieb  &  Hyde,  for  Heard)  Adm'x» 

Wright,  J.,  delivered  the  opinion  of  the   Court. 

This  suit  was  brought  to  recover  the  amount  of  a 
))ill  single,  dated  the  14th  of  December,  1857,  and  due 
the    Ist    day  of    March    thereafter,    for    $278.24,    made 
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payable  to  Nancy  Heard,  administratrix  of  James  Heard, 
deceased,  and  purporting  to  have  been  signed  by  J.  S. 
Cain  and  G.  W.  Cain,  with  the  seals  of  each  attached. 
A  nolle  prosequi,  was  entered  as  to  J.  S.  Cain,  who 
had  left  the  country  the  day  after  the  date  of  the  bill 
single,  and  upon  whom  process  could  not  be  served,  and 
the  case  tried,  as  to  G.  W.  Cain,  upon  his  plea  of 
non  est  fojctum,  and  judgment  being  against  him,  and  a 
new  trial  refused,  he  appealed  to  this  Court.  It  is  not 
pretended  that  G.  W.  Cain,  signed  or  executed  said 
bill  single  himself,  or  that  he  was  present  when  J.  S. 
Cain  delivered  it  as  his  act  to  the  obligee,  but  it  is 
insisted  that  it  was  signed  by  J.  S.  Cain,  in  the  name 
of  G.  W.  Cain,  by  his  authority,  and  with  his  consent, 
and  so  delivered.  The  said  J.  S.  Cain  being  his  agent 
for  that  purpose,  or  if  J.  S.  Cain,  had  no  authority  to 
execute  it  for  G.  W.  Cain,  still,  that  after  he  had 
done  so,  the^  latter  acknowledged,  ratified  and  con- 
firmed the  act,  and  in  either  event,  is  liable.  It  is  in 
proof  that  J.  S.  Cain  and  G.  W.  Cain  are  brothers, 
and  lived  near  each  other;  that  the  former  was  purch- 
asing stock  to  drive ;  and  in  some  instances,  G.  W.  Cain 
went  his  security,  and  upon  one  occasion  signed  his  own 
name,  and  that  of  J.  S.  Cain  to  a  note  for  stock  which 
the  latter  had  bought  after  he  had  left — the  said  G. 
W.  Cain  having  agreed  to  become  bound  with  his 
brother  before  the  stock  were  purchased.  In  other  cases, 
J.  S.  Cain  had  signed  the  name  of-  G.  W.  Cain  to  notes, 
and  the  latter  being  informed  of  the  fact  by  the  credi- 
tors, said  it  was  all  right ;  and  that  upon  being  in- 
formed that  his  name  was  to  the  bill  single,  in  ques- 
tion, made  the  same  reply.     It  also  appears  that  Nancy 
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Heard  applied  to  him  to  make  out  an  inventory  of 
James  Heard's  estate,  that  he  did  so,  and  that  the  in- 
yentory  embraced  the  bill  single  in  question,  to  which  at 
that  time,  he  made  no  objection,  the  inventory  being  in 
his  own  hand-writing ;  but  whether  the  bill  single  was 
present,  or  he  saw  it,  does  not  appear  only  so  far  as 
it  is  to  be  inferred  from  the  fact  of  his  making  out 
the  inventory.  Nor  does  it  appear  that  any  of  the 
other  notes  above  mentioned  had  seals  to  them,  or  that 
when  G.  W.  Cain  .  spoke  of  them,  they  were  present? 
or  that  he  saw  them.  No  authority  under  seal  or  in 
writing,  was  exhibited,  authorizing  the  use  of  G.  W. 
Gain's  'name,  nor  did  it  appear,  that,  at  any  time,  when 
he  spoke  of  this  bill  single,  it  was  present.  In  the 
inventory  it  is  discribed  as  a  note ;  and  in  the  testi- 
mony it  is  spoken  of  in  the  same  manner. 

Upon  these  facts,  the  jury  were  instructed,  by  the 
Circuit  Judge,  in  substance  as  follows :  A  man  may  be 
bound  to  pay  a  note  without  having  signed  his  name 
to  it,  with  his  own  hand.  If  he  expressly,  or  by  im- 
plication, authorize  another  to  sign  his  name  to  such 
paper,  he  will  be  bound  to  pay  it.  If  John  S.  Cain 
frequently  signed  George  W.  Cain's  name  to  notes  exe- 
cuted to  various  persons,  and  if  when  informed  of  the 
fact,  he  made  no  objection,  but  said  it  was  all  right 
this  is  evidence  of  a  general  authority  to  affix  his 
name  to  such  paper.  If  Joiin  S.  Cain  had  been  ac- 
customed to  sign  George's  name  to  promissory  notes,  and 
it  appears  that  George  acquiesced  in  it,  it  would  be  a 
fraud  upon  the  plaintiff  to  permit  defendant,  now  to 
deny  it,  and  relieve  himself  from  responsibility,  unless 
before  the    signing  of   the  note  produced  in  this   cause, 
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Le  had,  by  some  means,  informed  the  plaintiff  that  John 
S.  Cain  had  no  authority  to  bind  him  to  pay  money. 
If  John  S.  Cain  signed  George  W.  Cain's  name  to  the 
note  without  authority,  the  act  of  signing  may  be  sub- 
sequently ratified  and  made  valid  by  the  acts,  conduct 
and  declarations  of  George  W.  Cain.  If,  after  the  note 
was  executed,  George  W.  Cain  was  informed  of  the  fact, 
and  replied  it  was  all  right,  this  would  amount  to  a  rati- 
fication of  the  act  of  signing,  and  he  would  be  bound  to 
pay  the  note  and  could  not,  afterward,  be  allowed  to  dis- 
pute it,  revoke  it,  or  repudiate  it.  If  the  note  were  pre- 
sented to  George  W.  Cain  for  the  purpose  of  making  an 
inventory,  and  he  did  not  then  dispute  its  validity^ 
whether  this  amounts  to  proof  is  for  you  to  determine. 
If  his  interest  and  safety  required  him  to  dispute  it,  and 
he  was  silent,  it  is  an  admission  of  the  justice  and  bind- 
ing force  of  the  note,  and  he  could  not,  afterwards,  be 
allowed  to  repudiate  it. 

These  instructions  are  erroneous.  The  distinction  be- 
tween sealed  and  unsealed  instruments  is  entirely  ignored. 

To  authorize  the  execution  of  a  deed  in  the  name  of 
another,  the  authority  must  be  by  deed  ;  and  no  previous 
parol  assent  or  subsequent  adoption,  will  bind  the  party 
unless  the  instrument  be  acknowledged  and  re-delivered. 
The  principles  of  law  applicable  to  this  case  will  be 
found  in  Turbeville  &  Darden  vs.  Ryan,  1  Hump.,  113^ 
and  numerous  other  cases  in  our  own  Reports,  and  we 
!)eed  not  repeat  them :  Smith  d.  ah.  vs.  Dickinson,  6 
Hum.,  261 ;  Mosly  vs.  The  State  of  Arkansas,  4  Sneed, 
t^l        324;  McNutt  vs.  McMahon,  I  Ho^d,  98. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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Henry  Hale  vs.  The  State, 

CRiMiHiX  Law.  Forgery,  Code^  sec.  4718;  6  Yerg,,  877;  2  Bum.,  860. 
By  seo.  4718  of  the  Code,  "forgery  is  the  fraudulent  making  or  alter- 
ation of  any  writing  to  the  prejudice  of  another's  right."  Under  this 
law,  it  is  forgery  to  sign  the  name  of  another  person  to  an  order  for 
goods,  without  authority,  and  for  the  fraudulent  purpose  of  obtaining 
the  goods,  on  the  credit  of  the  party  whose  name  is  signed  to  the 
order.  The  decision  upon  this  subject  in  Walton  V8.  The. State,  6 
Yer.,  377,  was  made  when  technical  objections  operated  to  shield 
crimes,  and  is  not  good  authority  ,at  the  present  day.  There  was  an 
intimation  against  the  authority  of  Walton  vt.  The  State,  in  the  case 
of  Snell  V9.  The  State,  2  Hum.,  860. 


PROM  SULLIVAN. 


The  plaintiflf  in  error  was  convicted  at  the  July  Term, 
1860,  of  forgery,  and  moved  an  arrest  of  judgment,  which 
was  overruled  by  Judge  David  T.  Patterson.  Defen- 
dant appealed. 

L.  C.  &  M.  T.  Haynes,  for  Hale. 

Attorney  General  Head,  for  the  State. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  conviction  was  for  forging  this  written  order. 
"Mr.  J.  E.  Anderson,  let  Miller  have  three  dollars  in 
goods,  and  charge  J.  G.  King,  July  27th,  1859."  The 
error  assigned,  is  that  the  Court  refused  to  arrest  the 
judgment  on  the  ground  that   the   making  of  the  instra- 
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meDt  exhibited,  did  not  constitute  the  crime  of  forgery  in 
the  law.  , 

"Forgery  is  the  fraudulently  making  or  alteration  of 
any  writing  to  the  prejudice  of  another's  right :"  Code, 
4718. 

This  would  seem  to  cover  the  case  clearly  enough. 
An  order  in  name  of  King  to  Anderson  for  three  dollars 
worth  of  goods,  is  made  without  authority  and  for  the 
fraudulent  purpose  of  obtaining  the  goods  of  Anderson 
on  the  credit  of  King.  His  name  is  forged  to  bind  him 
unlawfully,  and  for  the  benefit  of  the  forger.  So  the 
rights  of  King  or  Anderson  must  be  prejudiced  if  the 
object  intended  be  accomplished,  that  is,  the  goods,  ob- 
tained upon  the  paper.  Surely  the  plain  common  •sense 
of  the  thing,  and  the  fair  moaning  of  the  language  em- 
ployed, and  the  object  in  view,  can  leave  no  doubt  in  the 
case. 

But,  it  is  said  that  the  decision  in  the  case  of  Walton 
vs.  The  State,  6  Yerg.,  377,  fixes  the  meaning  of  this 
law,  and  that  the  case  before  us  falls  within  it.  We  are 
not  disposed  to  yield  to  the  authority  of  that  case,  if  it 
must  be  understood  to  be  similar  to  this.  There  is  an 
intimation  against  it  in  Snell  vs.  The  State,  2  Hum.,  350. 
It  was  made  at  a  time  when  technical  objections  opera- 
ting as  a  shield  for  crime,  were  more  indulged  in  than 
they  are  at  the  present  day.  The  inclination  now,  both, 
of  the  Legislature  and  the  Courts,  is,  not  to  screen  the 
guilty,  by  artificial  and  unmeaniug  rules  and  distinctions, 
but  to  see  that  the  law  is  enforced  against  the  guilty. 

This  case  includes  every  ingredient  in  the  definition  of 
forgery.      It  is  said   to   be  only  a  request,  so  are  all  or- 
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ders,  bills,  drafts,  and  checks.  It  was  not  accepted  by 
Anderson,  and  therefore  neither  he  nor  King,  whose  name 
was  forged,  was  injured.  That  is  not  necessary  to  make 
ont  the  offense.  It  is  sufficient  that  the  fraudulent  intent 
existed,  and  that  the  injury  might  have  resulted  if  his 
object  had  been  accomplished :  2  Russ  on  Gr.,  362  ;  15 
Mass.,  526;  10  Hump.,  444.  We  think  the  indictment 
contains  a  perfect  charge  of-  forgery  in  all  its  legal  ele- 
ments, and  that  the  Court  did  not  err  in  refusing  to 
arrest  the  judgment. 

The  judgment  is,  therefore  affirmed,  and  sentence  of 
three  years'  confinement  in  the  Penitentiary  will  be  en- 
forced. 

In  another  case  against  the  same  individual,  the  judg- 
ment was  arrested,  and  the  State  appealed.  There  is  no 
difference  in  principle  between  the  cases,  but  they  were 
passed  upon  by  different  Circuit  Judges,  who  differed  as 
to  the  authority  of  the  case  of  Welton  vs.  The  State,  be- 
fore cited.  The  indictment  in  this  last  case,  was  predi- 
cated upon  an  order  in  these  words: 

"  Mr.  Pile  &  Taylor  let  Hinry  Hale  have  to  shirt  and 

oblige  yours  May  27,  1860. 

"McJ.  Gallahar." 

There  can  be  no  doubt,  if  we  are  right  in   the  other 

case,  that  this  must  be  reversed,  and  judgment  pronounced 

here  on  the  verdict  of  the  jury,  and   this  will   be  done, 

and  the  sentence  of  three  years'  imprisonment  enforced. 
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Graham,  Adm'r.,  vs.  Ruble  et  cds. 

SciEE  Facias.  Suggestion  of  devastavit  A  scire  facias  against  an  admin- 
istrator, to  show  cause  why  an  execution  de  bonis  propries  should  not 
issue  against  him,  is  erroneous  unless  it  suggests  a  devastavit. 


FROM  WASHINGTON. 


In  this  case,  there  was  a  judgment  rendered  against 
Graham,  AdmV.  of  Smith,  by  default,  at  the  October  Term, 
1859,  to  be  levied  de  bonis  testaioris.  Execution  issued  there- 
on, and  was  returned  nuUa  bona,  A  scire  facias  issped 
against  the  administrator,  to  show  cause  why  the  plaintiff 
ought  not  to  have  an  execution,  de  bonis  propries.  No  de- 
fense being  made  to  the  scire  fajdas^  judgment  was  ren- 
dered against  Graham.  From  this  judgment  a  writ  of 
error  was  prosecuted. 

Thomas  D.  Arnold,  for  Graham. 

Maxwell  k  Milligan,  for  Ruble  and  others. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

The  defendants  in  error  recovered  judgment  by  de- 
fault, against  the  plaintiff  in  error,  as  administrator  of 
Smith,  for  $204.31,  to  be  levied  de  boms  testatoris.  Exe- 
cution issued  thereon,  and  was  returned  nuUa  bona  ;  and 
thereupon  a  scire  /a>cia>s,  issued  against  the  administrator, 
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to  show  cause  why  the  plaintiff  ought  not  to  have  execu- 
tion de  bmxis  proptHes,  and  no  defense  being  made  to  the 
8cif^  facias,  judgment  was  rendered  accordingly.  Prom 
this  judgment  a  writ  of  error  was  prosecuted. 

We  think  the  judgment  is  erroneous,  for  the  reason 
that  the  scire  facias  contains  no  suggestion  of  a  devas- 
taviL 

This  is  a  fatal  omission.  It  may  be  conceded  that  the 
judgment  hy  d^aidt,  is,  in  law,  an  admission  conclusive 
upon  the  administrator  that  he  had  assets  sufficient  to 
satisfy  the  judgment.  But  the  Sheriff's  return  of  nulla 
bona  to  the  Jieri  facias,  is  not  conclusive  upon  the  ad- 
administrator,  that  he  had  wasted  the  assets.  The  fact  of 
a  devastavit  upon  such  a  return  will  not  be  presumed  as 
u  conclusion  of  law.  On  the  contrary,  the  administrator 
may  show  in  the  face  of  the  Sheriff's  return,  that  there 
were  goods  of  the  intestate,  which  might  have  been  taken 
in  execution,  and  that  he  showed  them  to  the  Sheriff:  2 
Williams  on  Exr.,  1225 ;  1  Saunder's  Rep.,  219,  note  8  ; 
10  Yer.,  434;  1  Yer.,  399. 

And  cases  can  readily  be  supposed,  where,  after  a 
judgment,  which  in  law  amounts  to  a  confession  of  assets, 
the  goods  may  have  been  destroyed,  under  circumstances 
which  will  exonerate  the  administrator  from  personal  lia- 
bility, because  not  constituting  a  devastavit. 

The  judgment  cannot  be  supported  on  the  ground  that 
the  administrator  suffered  judgment  to  go  against  him  on 
the  scire  fadas,  by  default,  because  the  scire  facials  con- 
tains no  sufficient  matter  to  charge  him  with  personal 
liability. 

The  judgment  will  be  reversed,  and   the  case  will   be 


172  KNOXVILLE : 


Cheek  vs.  The  State. 


remanded,  with    leave    to    sue    out  an  amended  writ  of 
scire  facias. 


Cheek  vs.  The  State. 

False  Pketenses.  Pasting  counterfeit  Bank  Notes.  The  passing  of 
counterfeit  Bank  Notes,  in  payment,  or  exchange  for  property  par< 
chased,  is  not  a  "false  pretense"  within  the  meaning  of  the  law  ; 
and  an  indictment  for  obtaining  goods  by  false  pretenses,  will  not 
be  supported  by  such  evidence.  Fraudulently  passing  counterfeit 
Bank  Notes,  is  a  distinct,  substantire  felony,  of  higher  grade,  and 
diflferent  measure  of  punishment,  than  that  of  obtaining  goods  by 
false  pretenses. 


FKOM  GARTER. 


The  plainti£f  in  error,  was  indicted  for  a  false  pre- 
tense, in  passing  counterfeit  Bank  Notes,  in  the  purchase 
of  a  slave.  He  was  tried  and  convicted  at  the  March 
Term,  1860.  Judge  David  T.  Patterson,  presiding. 
Cheek  appealed. 

R.  M.  Barton,  L.  C.  &  M.  T.  Hatnbs,  for  Cheek. 

Att'y.  General  Head,  for  the  State. 

Wright,  J.,  delivered  the  opinion   of  the  Court. 

The  count  of  the  indictment,  upon  which  the  prisoner 
was  convicted,  is  framed  upon  sec.  4701  of  the  Code,  for 
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obtaining  property  by  a  false  pretense.  The  indictment 
was  found,  March,  1860. 

The  substance  of  the  charge  is,  that,  the  prisoner,  on 
the  first  day  of  May,  1855,  purchased  from  one  Patterson 
a  female  slave,  at  the  price  of  five  hundred  dollars ; 
and  paid  him  for  the  same,  five  one  hundred  dollar  Bank 
Notes,  purporting  to  have  been  issued  by  the  Southwest- 
ern Railroad  and  Banking  Co.,  at  Charleston,  South 
Carolina.  The  "false  pretense"  alleged,  is,  that  the  pris- 
oner, falsely,  fraudulently,  and  feloniously  represented  said 
notes  to  Patterson,  to  be  good  and  genuine  Bank  Notes, 
well  knowing  at  the  time,  that  they  were  false,  forged 
and  fictitious,  and  that,  in  truth,  no  such  corporation  or 
company  existed. 

This  conviction  cannot  be  supported,  as  we  held  in  a 
similar  case  at  Jackson,  some  terms  since. 

The  Act  of  fraudulently  passing  the  counterfeit  resem- 
blance or  imitation  of  any  Bank  Note,  purporting  to  be 
of  any  corporation,  company  or  person,  although  no  such 
corporation,  company  or  person  exists,  is,  by  our  law,  a 
distinct  substantive  felony,  of  higher  grade,  and  different 
measure  of  punishment,  than  that  of  obtaining  goods  by 
false  pretenses:  See  Code,  sec.  4723. 

The  Statutory  offense  of  passing  counterfeit  Bank 
Notes,  was  declared  long  since  in  this  State. 

The  Statute,  declaring  the  obtaining  of  goods  by  false 
pretenses,  a  felony,  was  enacted  in  1841-2  ;  and  what- 
ever scope  it  may  have  been  intended  to  have,  we  can- 
not, for  a  moment,  suppose,  that  it  was  designed  to  em- 
brace the  subject  matter  of  a  distinct  felony,  long  previ- 
ously declared  by  the  legislature,  and  differently  punished. 
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Whatever  may  have  been  the  particular  mischiefs  which 
led  to  the  enactment  of  the  Act  of  1841-2,  it  must  be 
held,  that,  the  offense  of  passing  counterfeit  Bank  Notes, 
was  not  one  of  them.  To  hold  otherwise,  would  involve 
the  law  in  confusion,  and  lead  to  absurd  consequences. 
Different  persons,  for  precisely  the  same  criminal  acts, 
would  be  liable  to  be  differently  punished,  according  as 
the  prosecution  might  be  conducted  under  the  one  Statute 
or  the  other. 

To  suppose  that  any  such  thing  was  contemplated, 
would  be  a  grave  reflection  upon  the  legislature. 

In  this  view^  we  have  previously  held,  and^  now  again, 
repeat,  that  the  passing  of  counterfeit  Bank  Notes  in 
payment  or  exchange  for  property  purchased,  is  not  a 
''false  pretense,"  within  the  meaning  of  the  law,  and  an 
indictment  for  obtaining  goods  under  false  pretenses,  will 
not  be  supported  by  such  evidences. 

As  this  is  the  only  question  properly  presented  for  our 
consideration,  we  are  relieved  from  the  necessity  of  com- 
menting upon  the  facts  of  the  case ;  for  the  purpose  of 
establishing,  that,  the  evidence  is,  perhaps,  of  a  character 
too  uncertain  and  equivocal,  to  justify  a  prosecution 
against  the  prisoner,  for  any  criminal  offense  whatever. 

Judgment  reversed. 
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State  vs.  Johh  W.  Lea. 

1.  CitiXTKAt  Law.  Traciice.  Indieiment  An  indiotment  may  contain 
a  count  against  one  party  for  perjury,  and  in  another  count,  charge  a 
second  party  with  subornation  of  pegury. 

2.  8am B.  Same*  Same,  An  incomplete  and  imperfect  count,  may  be 
supported  by  the  averments  of  another  count,  in  the  same  indictment; 
and  this  is  so,  even  if  the  other  count  be  bad,  or  if  a  nolle  prosequi 
hsTe  been  entered  upon  it ;  provided^  the  principal  count,  and  the 
matter  borrowed  Arom  the  other,  constitute  together,  a  complete  accu- 
sation. But  to  have  this  effect,  the  count,  upon  which  the  prisoner  is 
lobe  tried,  must  contain  a  proper  .reference  to  the  matter  in  the  other 
«ottnt  relied  upon  to  supply  its  defects;  so  as  to  appropriate,  and 
make  such  foreign  matter  its  own. 

3.  pRACTics.  Dtfeeiivt  count  remedied  by  reference  to  other  count9.  The 
same  rule  applies  in  ciyil  practice;  but  anless  the  second  count  ex* 
pressly  refers  to  the  first,  no  defect  therein  will  be  aided  by  the  pre- 
ceding count.  Each  is  distinct,  as  if  it  were  a  separate  declaration, 
and  consequently,  must  contain  all  necessary  allegations,  or  the  latter 
count  must  expressly  refer  to  the  former. 


FROM    ANDERSON. 


This  was  an  indictment  containing  two  counts,  one 
against  Polly  Bailey,  for  perjury.  The  second  against 
John  W.  Lea,  for  subornation  of  perjury.  After  a  mo- 
tion to  quash  the  indictment  at  the  July  Term,  1860, 
the  Attorney  General,  with  the  assent  of  the  Court, 
entered  a  noUe  prosequi  as  to  Polly  Baily.  The  coun- 
sel for  Lea  renewed  his  motion  to  quash,  which  was 
done.  Judge  George  Brown,  presiding.  The  State 
appealed. 
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Attorney  General  John  W.  Head,  for  the  State. 

C.  F.  Trigg,  for  John  W.  Lea. 

Wright,  J.,  delivered  the  opinion  of  the   Court. 

This  was  an  indictment  containing  two  counts :  The 
first  against  Polly  Baily,  for  perjury,  and  the  second, 
against  the  defendant,  John  W.  Lea,  for  subornation  of 
perjury.  In  the  second  count,  the  manner  of  which  the 
perjury  was  committed  by  the  said  Polly  Baily,  is  at- 
tempted to  be  set  out  without  any  reference  to  the  an- 
tecedent count.  And  the  subornation  charged  against 
the  said  Lea,  consists  in  feloniously  procuring  the  said 
Polly  Baily  to  commit  tJve  perjury  in  this  second  count; 
omitting,  also,  in  this  branch  of  the  accusation,  any 
notice  of  the  averments  contained  in  the  first  count. 
The  counsel  of  Lea  moved  the  Circuit  Court  to  quash 
the  indictment,  upon  the  ground  as  stated  in  argument, 
of  a  misjoinder  of  persons  and  offenses:  and  thereupon 
the  Attorney-General  for  the  State,  with  the  assent  of 
the  Court,  entered  a  nolle  prosequi^  as  to  the  said  Polly 
Baily ;  but  the  counsel  of  Lea  still  insisted  upon  his 
motion  to  quash,  which  was  sustained  by  the  Circuit 
Court;  and  the  State  appeals. 

It  is  now  contended  by  the  counsel  of  Lea,  that  the 
indictment,  as  to  him,  is  fatally  defective  upon  many 
grounds.  And  this  is  conceded  to  be  so  by  the  At- 
torney General,  unless  the  count  against  the  accused, 
Lea,  can  be  supported  by  reference  to  the  averments  in 
the  first  count  against  Polly  Baily ;  and  on  the  other 
hand,  it  is  not  denied  by  the  counsel  of  Lea,  that  if  this 
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can  be  done,  the  indictTnent  against  him  is  good.  So, 
that  case  resolves  itself  into  the  question,  whether  the 
count  against  the  prisoner,  Lea,  can  take  any  aid  from 
the  antecedent  count  against  Polly  Bailj. 

We  are  not  able  to  perceive  why  these  parties  were 
not  properly  joined  in  the  same  indictment,  and  charged 
in  separate  counts,  though  their  offenses  be  distinct. 
They  were  of  the  same  nature,  admitted  of  the  same  plea, 
and  the  same  judgment :  Campbell  vs.  The  State,  9 
Yer.,  333.  But  it  is  not  material  to  consider  this,  as 
it  is   disposed  of  by  the  noUe  prosequi. 

Undoubtedly,  as  we  think,  one  count  in  an  iudict- 
ment — incomplete,  and  imperfect  in  itself — when  standing 
alone,  may,  if  framed  with  that  view,  be  supported  by 
the  averments  of  another  count  contained  in  the  same 
indictment  And  this  is  so,  although  the  other  count 
may  be  bad,  and  may  have  been  quashed,  or  being  good, 
a  ncXle  prosequi  may  have  been  entered  upon  it,  pro- 
vided the  united  averments  of  the  two,  i.  e.,  the  prin- 
cipal count,  and  the  matter  borrowed  from  the  other, 
constitute,  together,  a  complete  accusation  and  statement 
of  the  offense.  But  to  have  this  effect,  the  count  upon 
which  the  provision  is  to  be  tried,  must  contain  a  re- 
ference in  apt  and  proper  words,  to  the  matter  or  thing 
embodied  in  the  other  count  relied  on  to  supply  its  de- 
fects, so  as  to  appropriate  and  make  such  foreign  mat- 
ter its  own.  And  a  want  of  proper  averments  in 
a  subsequent  count,  will  not  be  aided  by  such  allega^ 
tions  in  a  former  count,  where  there  is  no  reference 
to  such  former  count  for  finding  of  the  omitted  fact,  or 
averment.     Each  count  must  be  a  complete    indictment; 

within    itself,     charging  all  the  facts  and    circumstances 
12 
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that  make  the  crime.  But  it  is  not  the  less  so  by 
incorporating  into  it — ^by  apt  averments — the  allegations 
in  a  former  count  in  the  same  indictment.  But  this 
must  be  clearly  done  by  reference  to  something  certain, 
before  the  former  count  be  looked  to.  Mr.  Ghitty,  in 
his  work  on  Criminal  Law,  1  Chitty's  0.  Law,  249, 
250,  says,  every  separate  count  should  charge  the  de- 
fendant, as  if  he  had  committed  a  distinct  offense,  be- 
cause, it  is  upon  the  principle  of  the  joinder  of  offenses, 
that  the  joinder  of  counts  is  admitted.  And  though 
every  count  should  appear  upon  the  face  of  it,  to  charge 
the  defendant  with  a  distinct  offense,  yet  one  count  may 
refer  to  matter  in  any  other  count,  so  as  to  avoid  un- 
necessary repetitions;  and  though  the  first  count  should 
be  defective,  or  be  rejected  by  the  grand  jury, 
this  circumstance  will  not  vitiate  the  residue;  but  if 
the  other  count  referred  to  a  writ  or  warrant  impro- 
perly set  forth  in  the  first,  the  whole  indictment  will 
be  invalid.  The  same  doctrine  prevails  in  civil  pro- 
ceedings. In  1  Chitty's  Pleading,  356,  the  rule  is  thus 
stated:  In  forming  a  second  or  subsequent  count  for 
the  same  cause  of  action,  care  should  be  taken  to  avoid 
any  unnecessary  repetition  of  the  same  matter;  and  by 
an  inducement  in  the  first  count,  applying  any  matter 
to  the  following  counts,  and  by  referring  concisely  in 
the  subsequent  counts  to  such  inducements,  much  unne- 
cessary prolixity  may  be  avoided,  and  this  is  usual  in 
actions  for  words,  and  proper  to  be  attended  to  in  all 
cases.  But,  unless  the  second  count  expressly  refers  to 
the  first,  no  defect  therein  will  be  aided  by  the  preced- 
ing count,  for  though  both  counts  are  in  the  same  declaim 
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atioD,  yet  they  are  as  distinct  as  if  they  were  in  sepa- 
rate declarations;  and  consequently,  they  must  indepen- 
dently contain  all  necessary  all^ations,  or  the  latter 
count  must  expressly  refer  to  the  former.  In  support 
of  this  practice  thus  laid  down  by  the  same  author,  in 
his  two  works,  the  one  upon  Criminal,  and  the  other, 
Civil  Pleading:  2  Hen.  Bla.,  131-2,  with  other  au- 
thorities, are  cited.  In  6  Bac.  Ab.,  (Pleas  and  Plead- 
ings B.,  1,)  188,  if  there  bo  no  reference  in  the  one 
count  to  the  other,  the  rule  is  stated  to  be,  that  any 
thing  in  the  first  count,  which  was  right,  could  not  help 
any  defect  in  the  second,  for  though  they  both  were  put 
in  one  declaration,  yet  they  were  as  distinct  as  if  they 
had  been  in  two  several  actions.  So,  we  understand  the 
rule  to  be,  as  laid  down  in  Wharton's  Cm.  Law,  154, 
208,  to  which  we  have  been  referred  by  the  Attorney 
General :  See  also.  Stiles  vs.  Nokes,  7  East,  493, 
opinion  of  Lawrence,  J. 

But,  if  one  count  can  derive  no  aid  from  another, 
without  an  express  reference  to  the  material  matter  in 
that  other,  where  the  several  counts  in  the  indictment 
are  but  so  many  different  modes  of  laying  the  same  of- 
^ense^  it  is  equally  clear,  that  where— as  here — the  two 
counts  not  only  embrace  diferent  qfenseSj  but  diferent 
offenders ;  the  reference  is  necessary,  and  without  it,  each 
count  must  stand  or  fall  upon  its  own  allegations. 

This  being  so,  and  the  count  against  defendant  Lea, 
by  itself,  being  bad,  because  it  does  not  properly  state 
the  guilt  of  perjury  upon  Polly  Baily,  without  which, 
the  accessional  offense  of  subornation  of  perjury  cannot 
exist,  luid   forasmuch    as  we    think  it    does  not  so  re^ 
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fer  to  the  averments  or  matter  of  the  first  count,  as  to 
enable  us  to  look  to"  them,  we  hold,  the  Circuit  Judge 
did  not  err  in  quashing  it,   and  affirm  his  judgment. 


Sam.  W.  Doak  vs.  The  Executors  op  Sam'l  Snapp. 

1.  UsuRT.  To  depend  on  the  intention  of  the  parties.  If  depreciated 
stocks  are  sold  for  their  nominal  yalue,  to  be  paid  for  in  full,  at  a 
given  time,  the  contract  is  not  necessarily  usurious.  The  question  of 
usury  will  be  determined  by  the  intention  of  the  parties,  and  whether 
it  was  a  contrivance  to  get  usurious  interest.  The  correct  rule  upon 
this  subject  is  given  in  Turney  ve.  State  Bank,  5  Hump.,  409. 

2.  Covenant.  Me<uure  of  damages.  Upon  the  breach  of  a  covenant  to 
pay  certain  stocks  at  a  specified  time,  or  their  equivalent  in  money, 
the  measure  of  damages  is,  what  the  stocks  would  have  commanded, 
in  cash,  in  the  principal  markets  of  the  United  States  at  the  time  the 
contract  was  broken.  The  expense  of  converting  the  stock  into  money 
is  to  be  deducted  from  the  damages. 

3.  Same.  Damages  for  failing  to  deliver  specific  articles.  The  measure 
of  damages,  for  breach  of  covenant  to  deliver  merchandize,  or  specified 
articles,  is  the  difference  of  the  article  contracted  for,  on  the  day  it 
should  have  been  delivered,  and  the  price  agreed  to  be  paid  for  it. 


FROM  GREENE. 


The  bill  in  this  cause  was  filed  to  enjoin  an  action 
of  covenant,  pending  in  the  Circuit  Court  of  Greene 
county,  against  the  complainant,  and  to  declare  the  con- 
tract set  out  in  the  opinion  of  the  Court,  usurious.      It 
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was  heard  at  the  May  Term,  1860,  of  the  Chancery 
Court,  Chancellor  T.  Nixon  Van  Dyke.  The  Court 
decreed  that  the  transaction  Tvas  not  usurious,  and  that 
defendants  were  entitled  to  the  market  value  of  the 
bonds  on  the  5th  of  April,  1845.      Complainant  appealed. 

R.  M.  Babton  and  T.  A.  B.  Nelson,  for  Doak. 

Sam.  Milligan  and  A.  J.  Fletcher,  for  respondents* 

Cabuthbrs,  J.,  delivered  the  opinion  of  the  Court 

The  complainant  charges,  in  his  bill,  that  an  action 
of  covenant  is  pending  against  him,  in  the  Circuit  Court 
of  Greene  county,  in  behalf  of  Snapp,  upon  the  following 
obligations : 

"For,  and  in  consideration  of  Georgia  State  Bonds, 
amounting  to  $2,250,  in  the  hands  of  Sam'l  S.  M.  Doak, 
this  day  ordered  to  me  by  Sam'l  Snapp,  I,  Sam'l  W. 
Doak,  promise  to  pay  to  the  said  Snapp,  interest  on  said 
bonds,  at  the  rate  of  6  per  cent.,  in  half-yearly  payments, 
from  this  date.  And  I  moreover  promise  to  pay,  on  or 
before  the  5th  of  April,  1845,  to  the  said  Snapp,  or 
order,  the  $2,250  in  Georgia  State  Bonds,  or  their  equiv- 
alent in  other  money."  The  same  instrument  also  con- 
veys in  trust,  a  tract  of  land,  for  the  security  of  the 
debt.      Dated  3d  of  October,  1842. 

The  bill  further  charges  that  the  bonds  were  borrowed 
for  the  purpose  of  selling  them  to  raise  funds  for  the 
payment  of  his  debts,  which  were  pressing  hard  upon 
him ;  and  that  they  were  only  worth,  at  the  time,  about 
fifty  cents  in  the  dollar,  and  that  was  as  much  as  he 
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realized  for  thenr.  All  this  was  known  to  Snapp,  and 
that  they  were  not  worth  more  than  that  in  April,  1845, 
in  the  county  of  Greene,  where  the  covenant  was  to  be 
performed.  The  object  of  the  bill,  is  to  have  the  dam- 
ages fixed'  at  that  rate,  instead  of  the  nominal  amount, 
or  the  Taliie  of  the  bonds  in  other  markets,  and  also  to 
obtain  credits  for  payments  made.  It  is  also  insisted 
that  the  contract  was  usurious.  Demurrer  to  the  bill 
was  disallowed. 

The  Chancellor  decreed  that  there  was  no  usury  in 
the  transaction;  and  that,  as  the  Georgia  bonds  were  not 
paid  on  the  5th  of  April,  1845,  Snapp  was  entitled, 
under  the  covenant,  to  their  equivalent  in  money;  that 
is,  what  such  bonds  would  have  then  commanded  in  cash, 
in  the  principal  markets  in  the  United  States,  for  such 
stocks. 

It  is  insisted  that  the  measure  of  damages  is  the 
value,  or  selling  price,  of  such  bonds  in  Greene  county, 
where  the  contract  was  made  and  to  be  performed,  and 
not  in  any  distant  market,  or  the  value  of  them  in 
money  at  the  time  they  were  obtained,  which  was  about 
fifty  cents  in  the  dollar,  as  it  was  known  by  Snapp  that 
Doak  wanted  them  to  pay  his  debts,  and  that  they  would 
only  sell  for  that  amount. 

This  is  the  only  debateable  question  in  the  case,  as 
there  is  no  pretense  of  usury  in  the  transaction.  It 
was  a  sale  of  stocks,  to  be  re-paid  in  kind,  or,  if  not, 
whatever  such  stocks  might  be  worth  at  that  time — not 
their  nominal  amount.  This  case  has  no  resemblance  to 
that  of  Lanier  vs.  The  Nashville  Bank,  and  some  others 
of  that  kind,  in  which  the  object  and  purpose  was  to 
conceal  and  cover    over  a  usurious    transaction   by    the 
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loan  or  sale  of  depreciated  notes,  to  be  paid  in  money. 
The  principle  laid  down  by  Judge  Story,  in  The  Bank 
of  the  United  States  vs.  Wagoner,  9  Peters,  378,  appeared 
in  Turnej  vs.  State  Bank,  5  Hump.,  409,  is  the  true 
rule  in  all  such  cases.  To  constitute  usury,  there  must 
be  an  'Intention  knowingly  to  contract  for,  and  to  take 
usurious  interest  for:  if  neither  party  intended  it,  and 
acted  bona  fide  and  innocently,  the  law  will  not  infer  a 
corrupt  agreement."  There  must  be  an  attempt  and 
purpose,  by  some  shift  or  device,  to  evade  the  usury  laws. 
It  would  not  necessarily  follow,  if  the  bonds  were  sold 
for  their  nominal  value,  when  they  were  much  depre- 
ciatedy  to  be  paid  in  full,  at  a  given  time,  that  it  would 
be  usurious.  That  would  depend  on  the  intention  and 
purposes  of  the  parties,  whether  it  was  a  contrivance  to 
get  usurious  interest  or  not.  The  stocks,  or  even  de- 
preciated bank  notes,  might  be  worth  to  the  purchaser, 
or  borrower,  more  than  they  would  then  sell  for;  or 
even  the  lender  might  prefer  to  keep  them,  for  the 
chances  of  improvement  in  value,  rather  than  part  with 
them  at  less  than  the  amount  for  which  they  called  on 
their  face.  But  in  this  case,  there  was  a  sale  of  the 
stocks  bearing  six  per  cent,  to  be  paid  back  in  three 
years,  in  the  same  kind  of  stocks,  reserving  only  six  per 
oend.y  in  the  meantime.  If  not  paid  in  kind,  then  the 
parties  agreed  that,  not  their  nominal  amount  at  that 
time,  but  their  equivalent — that  is,  whatever  they  might 
be  worth  in  money — should  be  paid. 

But  the  main  question  is,  by  what  rule  is  the  "equiv- 
alent in  money"  to  be  ascertained?  On  this  question 
of  damages  for  breach  of  contract,  there  is  much  compli- 
cation and  contradiction  in  the  books,  on  account  of  the 
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variety  of  aspects  in  which  it  is  presented,  and  conflict- 
ing opinions  of  Courts  and  writers.  Without  going  into 
the  general  subject,  on  which,  perhaps,  too  much  has  been 
already  written,  it  is  enough  to  say,  that  we  think  the 
rule  applied  by  the  Chancellor  to  this  particular  case,  is 
the  correct  one.  At  all  events,  it  is  sufficiently  favorable 
to  Doak. 

The  covenant  to  pay  over,  on  the  5th  of  April,  1845, 
Georgia  State  Bonds,  of  the  nominal  value  of  $2,250,  was, 
on  that  day,  broken,  and  what  is  the  damage  to  Snapp? 
Whatever  that  was,  both  the  law  and  the  contract,  (for 
the  latter  conforms  to  the  rule  of  the  former,)  in  the 
provision,  than  the  equivalent  in  money,  shall  bo  paid, 
must  be  recovered.  The  contract  does  not  fix  the  place 
or  market  at  which  the  value  of  the  bonds  in  money 
shall  be  ascertained.  That  is  left  for  construction  of 
law.  As  the  parties  lived  in  Greene,  it  is  contended 
that  that  was  the  place  of  payment,  and  the  market 
value  of  such  bonds  at  that  place  is  the  criterion  of 
damages,  although  it  might  appear  that  in  Savannah,  or 
New  York,  such  stocks  were  selling  currently  and  freely 
at  that  time  for  fifty,  or  even  a  hundred  per  cent.,  more 
than  in  the  county  of  Greene.  If  this  were  so,  by  a 
few  days  travel,  or  even  transmission  by  mail,  if  the 
covenant  had  been  performed  by  the  delivery  of  the 
bonds,  the  highest  price  could  have  been  obtained.  There 
is  no  market  for  such  stocks  in  many  localities,  and 
perhaps  none  in  Greene.  In  consequence  of  this,  there 
is  no  market  value  established,  and  if  any,  in  conse- 
quence of  want  of  demand  and  competition,  sales  may 
have  to  be  made  at  a  great  sacrifice.  Shall  a  person, 
who  has  broken  his  covenant,  by  failing,  or  refusing,  to 
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deliver  the  stocks,  escape  by  paying  fifty  cents  in  the 
dollar,  when  he  can,  by  going  to  the  usual  and  proper 
market,  obtain  eighty  or  ninety  cents? 

This  is  not  an  action  for  the  recovery  of  damages 
for  the  non-delivery  of  merchandize,  or  specific  articles, 
in  which  the  rule  is  well  settled  that  the  measure  of 
damages,  is,  the  difference  of  tho  article  contracted  for 
on  the  day  it  should  have  been  delivered,  and  the  price 
agreed  to  be  paid  for  it :  Sedgwick  on  Dam.,  276,  text, 
and  note  1.  Nor  is  it  a  contract  simply  to  replace  stocks, 
or  for  the  purchase  of  the  stocks,  which  is  discussed  in 
the  immediately  succeeding  pages  of  the  same  book,  but 
it  is  a  contract  to  pay  for  $2,250,  in  certain  stocks  of 
that  nominal  amount,  or  what  such  stocks  may  be  worth 
in  money  on  a  certain  day.  So  the  only  question  is,  as 
to  the  mode  of  ascertaining  the  value  of  the  State  bonds, 
on  that  day,  in  cash.  It  will  be  observed  that  there  is 
DO  place  fixed  in  the  contract  for  the  payment  of  the 
bonds,  or  money.  We  have  been  referred  to  no  author- 
ity on  the  precise  point,  but  we  are  satisfied  that  the 
correct  rule  in  such  cases  is,  that  the  covenanter  is  not 
confined  to  any  particular  place,  whete,  indeed,  there 
may  be  no  market  for  such  stocks,  but  that  principal 
stock  markets  of  the  cities  may  be  referred  to,  to  ascer- 
tain the  value  prices  of  such  stocks. 

It  may  bo  equitable,  as  ordered  by  the  Chancellor,  to 
deduct  from  this  the  necessary  expense,  if  any,  that  would 
have  to  be  incurred  in  converting  tho  stocks  into  money. 

Upon  the  whole,  we  think  the  decree  is  right,  and 
affirm  it. 
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OcoEB  Bank  vs.  Nelson  ei  ala. 

1.  Fkauditlext  Convetakce.  Preference  among  crediton,  A  party  in 
failing  circnmstances  may  sell  his  property,  and  apply  the  entire 
proceeds  of  the  sale  to  the  payment  of  one  of  his  creditors,  in  prefer- 
ence to  the  others.  The  fact  that  the  sale  was  made  to  relatives,  and 
that  the  property  was  left  in  his  possession,  will  not^  of  itself,  render 
the  sale  fraudulent,  if  it  was  made  in  good  faith,  and  for  a  fair  price. 

2.  Title  Bond.  RegxttraUon,  Act  o/  1831.  The  Act  of  1881  requires 
the  registration  of  title  bonds,  but  it  is  only  yoid  for  want  of  registra- 
tion as  to  the  creditors  of  the  grantor ;  as  between  the  parties,  it  is 
Talid  without  registration.  The  grantee  may  transfer  his  equ' table 
interest,  either  by  a  written  assignment  of  the  title  bond,  or  by  a 
parol  deliyery  thereof,  bona  fide,  and  for  an  adequate  consideration 
paid.  The  registry  Act  has  no  application  to  such  transfer,  or  assign- 
ment. 


FROM  BOANE. 


This  cause  was  heard  before  Chancellor  T.  Nixon 
Van  Dtee,  at  the  Jane  Term,  1860.  Complainant  and 
respondents  appeal. 

Tbewhit,  for  the  Oooee  Bank. 

Cook  &  Lyon,  for  Nelson  and  others. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

The  decree  is  correct,  in  holding  that  the  tract  of 
land  sold  by  Porter  to  Edwards,  is  subject  to  the  satis- 
faction of  complainant's  debt,  upon  the  ground,  that  the 
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lien  of  the  attachment  was  fastened  upon  the  land  before 
the  registration  of  the  conveyance  from  Porter  to  Ed- 
wards ;  and,  also,  npon  the  ground  of  an  actual  inten- 
tion to  hinder  and  delay  the  creditors  of  Porter,  by  that 
means,  of  which  Edwards  is  shown  to  have  been  con- 
Tersant. 

The  decree  is  also  correct,  in  holding  that  the  com- 
plainant was  not  entitled,  in  the  state  of  the  case,  to 
reach  the  slaves  sold  by  Nelson  to  Jones,  the  latter 
having  died  pending  the  suit,  and  the  distributees  of  his 
estate,  to  whom  the  title  passed,  not  having  been  brought 
before  the  Court  by  a  revive  of  the  suit  against  them. 
In  order  to  contest  the  validity  of  the  sale  of  the  slaves 
by  Nelson  to  Jones,  which  was  sought  to  be  impeached 
for  fraud,  it  was  not  sufficient,  merely  to  revivor  the  suit 
as  to  the  personal  representatives  of  Jones.  The  contest 
was  with  the  distributees,  who  were  the  owners  against 
all  persons,  except  creditors. 

But  we  think  the  decree  is  erroneous,  in  refusing  re- 
lief as  to  the  slaves  sold  by  Porter  to  Johnson.  The  lien 
of  the  attachment  was  fixed  upon  the  slaves  some  con- 
siderable length  of  time  before  the  registration  of  the 
bill  of  sale  for  the  slaves,  from  Porter  to  Johnson ;  and 
on  this  ground  alone,  the  attachment  must  prevail,  irre- 
spective of  the  adequacy  of  the  consideration  paid  for  the 
slaves,  or  the  absence  of  intentional  fraud  in  the  trans- 
action. 

We  are  also  of  opinion,  that  the  decree  is  erroneous, 
in  subjecting  the  tract  of  land  sold  by  Nelson  to  Simp- 
son to  the  satisfaction  of  complainant's  debt.  The  facts 
are  briefly  these :  Nelson  had  been  employed  in  the  pur- 
chase of  a  large  quantity  of  tvheat,  for  P.  D.  Gates,  of 
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New  York.  He  had  drawn  various  bills  on  Gates  for 
a  large  amount,  which  the  latter  had  accepted.  In  order 
to  effect  tho  negotiation  of  these  bills  at  home,  so  as  to 
use  the  proceeds  in  the  purchase  of  wheat,  Nelson  had 
procured  them  to  be  endorsed  by  different  persons,  and 
among  others,  by  C.  M.  McGhee,  who,  in  this  way,  had 
incurred  liability,  as  accommodation  indorser,  to  the 
amount  of  twenty  thousand  dollars.  Gates  suddenly 
failed,  leaving  said  bills  unpaid,  and  without  having 
furnished  any  funds  for  their  discharge.  The  failure  of 
Gates  involved  Nelson,  whose  means  were  small,  in  utter 
and  hopeless  insolvency,  having  incurred  liability  for 
Gates  to  an  amount  far  beyond  his  ability  to  meet. 
The  unexpected  failure  of  Gates,  and  consequent  insol- 
vency of  Nelson,  created  a  panic  amongst  those  who  had 
sold  wheat  to  Nelson  without  receiving  payment. 

Nelson  owned  a  tract  of  land,  and  a  negro  woman 
and  child;  and  he  at  once  resolved,  as  the  proof  shows, 
to  dispose  of  this  property.  The  proceeds  of  the  prop- 
erty, distributed  among  all  the  creditors,  would  have  been 
but  a  mere  trifle  to  each.  McGhee,  who  was  indorser, 
as  before  stated,  proposed  to  Nelson,  that  if  he,  (Nelson,) 
and  the  other  parties  who  were  liable  on  the  bills  before 
him,  (McGhee,)  and  who  were  all  probably  reduced  to 
insolvency  by  the  failure  of  Gates,  would  give  him  avail- 
able notes,  or  securities,  to  the  amount  of  ten  thousand 
dollars,  which  was  only  one-half  of  his  liability  on  the 
bills,  he  would  take  up  said  bills,  and  discharge  Nelson 
and  the  prior  indorsers  from  all  liability  on  account  of 
the  same.  This  proposal  of  McGhee's  was  accepted,  and 
thereupon  Nelson,  in  order  to  enable  himself  to  comply 
with  this  arrangement,  sold  his  tract  of  land  to  the  de- 
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fendant,  Simpson,  at  the  price  of  six  thousand  dollars, 
which  is  proved  to  have  been  a  fair  price.  Simpson,  at 
the  time  of  his  purchase,  is  shown  to  have  had  full 
knowledge  of  the  purpose  for  which  Nelson  was  selling 
the  land.  Nelson  was  only  the  equitable  owner  of  said 
land,  at  the  time  of  the  sale.  He  had  previously  pur- 
chased  it  from  the  defendant,  Stanfield,  and  held  the 
bond  of  the  latter  for  title  when  the  purchase  money 
should  be  paid,  of  which  upwards  of  five  hundred  dollars 
remained  unpaid  at  the  time  of  the  sale  by  Nelson  to 
Simpson,  and  this  title-bond  Nelson  assigned  to  Simpson 
at  the  time  of  the  sale. 

By  the  agreement,  Simpson  was  to  pay  the  purchase 
money  as  follows:  He  wap  to  discharge  the  balance  of 
unpaid  purchase  money  to  Stanfield,  which  formed  a  lien 
on  the  land,  a  honajide  debt  of  $1,200,  due  to  himself, 
from  Nelson,  for  wheats  was  to  be  extinguished;  and  the 
residue,  amounting  to  about  $4,300,  was  to  be  paid  in 
installments,  at  one,  two,  and  three  years,  for  which  notes 
were  given,  bearing  interest  from  date.  And  it  was  fur- 
ther agreed,  that  Simpson  would  lease  said  land  to 
Nelson,  (being  the  place  on  which  he  lived,)  for  the  term 
of  three  years,  at  an  annual  rent  of  $300,  for  which 
Nelson  executed  his  obligation. 

These  notes  for  $4,300,  were  immediately  handed  over 
to  McGhee,  in  part  performance  of  the  agreement  with 
him  before  stated,  as  his  absolute  property.  The  negro 
woman  and  child  were  sold  to  Hardy  Jones,  the  father* 
in-law  of  Nelson,  at  the  price  of  $1,200,  which  is  proved 
to  have  been  a  fair  price,  and  his  obligation  for  that  sum 
was  taken,  and  in  like  manner,  immediately  transferred 
to  McOhee,  in  pursuance  of  the  arrangement  with  him. 
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The  proof  shows  that  Jones  permitted  the  negro  woman 
and  child  to  remain  with  his  daughter,  (Mrs.  Nelson,) 
to  wait  on  her. 

With  all  the  efforts  of  Nelson,  and  the  other  prior 
indorsers,  only  about  the  sum  of  $8,000,  in  notes  and 
securities,  could  be  raised  for  McGhee — less  than  had  been 
stipulated  for;  yet  he  accepted  this  amount,  leaving  him- 
self subject  to  a  loss  of  $12,000,  upon  his  purely  accom- 
modation indorsements. 

Now,  what  is  there  to  be  found,  in  all  this  transac- 
tion, which,  in  strictest  law,  or  even  in  morals,  can  be 
regarded  as  blameworthy  on  the  part  of  Nelson  or 
Simpson? 

Sudden  ruin  had  fallen  upon  Nelson,  without  fault  of 
his  own,  by  the  unlooked  for  insolvency  of  Gates,  and 
what  did  he  do?  Did  he  concoct  some  secret  scheme,  to 
place  his  property  beyond  the  reach  of  creditors,  with  a 
view  to  future  benefit  to  himself  and  distressed  family? 
Not  so.  His  very  first  aud  instantaneous  impulse,  on  hear- 
ing of  the  disaster  that  was  to  crush  him,  was  that  of 
a  strictly  just  and  generous  man — to  give  up,  at  onoe, 
without  persuasion,  or  the  coercion  of  law,  everything  in 
the  shape  of  property  he  possessed,  for  the  benefit  of 
those  who  were  not,  strictly  speaking,  his  creditors,  but 
who,  through  his  ageucy,  had  been  induced  to  assume  a 
heavy  responsibility  for  another  primarily,  but  for  him 
contingently. 

But,  inasmuch  as  the  small  amount  of  property  pos- 
sessed by  him  would  have  been  but  a  ''mtfe"  to  each, 
if  distributed  amongst  all  who  had  legal  claims  on  him, 
he  thought  fit,  in  tlie  exercise  of  that  right  of  preference 
which  the  law  tolerates,  rather  to  give  it  oQ  to  one  who 
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had  been  his  most  efficient  and  generous  friend,  and  who, 
after  receiving  it  all,  was  still  to  be  loser  to  the  amount 
of  at  least  twelve  thousand  dollars,  in'  all  probability. 
The  law  has  no  censure  to  denounce  against  such  con- 
duct, nor  do  the  most  cogent  principles  of  casuistry 
condemn  it. 

The  circumstances  relied  on,  as  ^^badges  of  fraud,"  are 
of  no  force  when  applied  to  the  present  case.  The 
declaration  of  Nelson,  that  he  would  dispose  of  his  prop- 
erty, was  coupled  with  the  distinct  expression  of  a  deter- 
mination to  appropriate  the  proceeds  to  the  sole  benefit 
of  creditors.  This  was  the  avowed  motive  of  the  sale, 
and  the  purpose  was  promt)tIy  and  faithfully  executed. 

The  fact  that  the  property  was  sold  to  his  relation, 
by  affinity — though  in  general  suspicious — casts  no  shade 
over  this  transaction.  A  sale  was  indispensable,  in 
order  to  a  compliance  with  the  liberal  proposal  of 
McGhee :  The  property  was  sold  at  its  fair  value ;  and 
tt  is  not  intimated  in  the  record,  that  a  sale  could  have 
been  made  to  any  other  person,  at  the  time,  on  better 
terms,  or  even  on  any  terms. 

Nor  is  the  objection,  as  to  the  length  of  the  credit, 
any  more  weight.  The  sale  was  made  on  the  best 
terms  practicable,  the  notes,  though  on  time,  were  to 
bear  interest  from  date,  and  McGhee  was  willing  to 
accept  them  in  place  of  money  in  hand.  These  facts 
obviate  all  objections  to  the  length  of  time  given  for 
payment  of  the  purchase  money. 

The  circumstance  of  Nelson's  remaining  in  possession 
of  the  land;  amounts  to  nothing.  He  remains  there  as 
he  might  remain  any  where  else  under  a  bona  fide  con- 
tract of  wriUen  lease,  and  at  full   rent 
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Neither  does  the  fact,  that  the  father  of  Mrs.  Nel- 
sons, after  paying  for  the  slaves,  by  giving  a  negotiable 
note,  which  was  accepted  by  McGhee,  as  cash  in  hand, 
permitted  them  to  remain  with  his  son-in-law  and  daugh- 
ter, affect  the  complexion  of  the  transaction.  The  law, 
strict  and  inexorable  as  it  is  on  this  subject,  does  not 
go  the  length  of  exacting,  that  men  shall  forget  that 
they  are  men,  or  that  they  shall  be  required,  either  to 
ignore,  or  to  abnegate  the  impulses  and  obligations  of 
natural  affections  or  sympathy  toward  the  unfortunate, 
provided,  that  in  their  exercise,  no  injustice  or  prejudice 
be  done  to  the  legal  rights  of  others. 

But,  it  is  also  insisted,  that  the  sale  or  transfer  of 
his  equitable  interest  in  the  land,  by  Nelson  to  Simp- 
son, was  imperative  and  void,  as  against  the  creditors 
of  Nelson,  by  reason  of  the  non-registration  of  the  title 
bond  from  Stanfield  to  Nelson,  and  the  assignmcut  there- 
of by  the  latter  to  Simpson.  This  is  a  mistaken  as- 
sumption ;  the  registry  act  has  nothing  to  do  with  the 
case.  It  is  true,  that  by  the  Act  of  1831,  ch.  90, 
sec.  1,  "all  bonds  or  agreements,  in  writing,  for  the 
conveyance  of  real  or  personal  property, "  are  required 
to  be  proved  and  registered  in  the  manner  provided, 
and  if  not  thus  proved  and  registerd,  they  are  declared 
'*null  and  void,  as  to  existing  or  subsequent  creditors," 
and  also  as  against  bona  Jide  purchasers  without  notice. 
But  it  must  be  borne  in  mind,  that  it  is  only  as  against 
creditors  of  the  grantor^  that  the  instrument  is  void, 
for  want  of  registration.  This  has  been  repeatedly 
held :  4  Yer ,  375 ;  2  Hum.,  476,  589.  As  between  the 
parties,  the  instrument  is  valid  and  operative  without 
registration.      If  the  contest  were  between  Stanfield,  the 
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Tendor,  and  his  creditors,  the  objection  that  the  title- 
bond  made  by  him  to  Nelson,  had  not  been  registered 
until  after  the  levy  of  the  complainant's  attachment,  must 
prevail:  10  Hum.,  420.  But  the  creditors  of  Nelson 
cannot  successfully  assail  the  transfer  of  his  equitable 
interest  to  Simpson,  by  an  assignment  of  the  title  bond, 
which  the  former  held  on  Stanfield,  on  the  ground  that 
neither  the  bond  itself,  nor  the  assignment,  had  been 
proved  and  registered,  prior  to  the  levy  of  the  attach- 
ment. The  equitable  interest  of  Nelson,  by  force  of 
the  title  bond,  was  complete,  without  registration,  as 
against  all  persons,  except  the  creditors  of  Stanfield,  or 
subsequent  bona  Jide  purchasers  from  him,  without  notice; 
and  this  equitable  interest  he  could  transfer  to  another, 
either  by  a  written  assignment  of  the  bond  for  title, 
or  even  by  parol  delivery  thereof,  bona  fide,  and  upon 
an  adequate  cansideration  paid.  To  such  transfer  or 
assigament,  the  registry  act  has  no  application:  See 
Willborn  vs.  Spofford,  4  Sneed,  699,  and  subsequent 
CBBes  in  M.  S. 

The  sale  of  the  land  and  assignment  of  the  bond 
for  title  having  been  made  to  Simpson,  in  good  faith, 
and  for  a  full  consideration  paid,  some  weeks  prior  to 
the  filing  of  the  present  bill,  nothing  remained  in  Nelson 
upon  which  the  attachment  could  operate. 

The  decree  will  be  modified,  as  herein  indicated. 


13 
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Salb  dt  Decree  of  Court.  When  the  biddings  may  be  re-opened.  Be- 
fore the  confirmation  of  a  sale  made  by  decree  of  Court,  the  biddings 
may  be  opened  on  slight  grounds ;  an  advance  on  the  price  bid  at  the 
pale,  is,  of  itself,  a  sufficient  cause.  But  after  the  sale  is  confirmed, 
and  the  title  vested,  an  advance  of  price,  alone,  is  not  sufficient ;  there 
must  have  been  some  trust  or  confidence  reposed  in  the  purchaser,  or 
some  misconduct  or  fraud  on  his  part,  to  justify  the  Court  in  re-open- 
ing the  biddings. 


FROM  POLK. 


Complainants  filed  their  original  bill  to  enforce  their 
lien  as  vendors  of  a  tract  of  land  sold  to  Corruth ; 
the  land  was  ordered  to  be  sold  without  the  equity  of 
redemption,  on  twelve  months'  time,  and  after  adver- 
tising the  land,  the  Clerk  &  Master  sold  it,  when 
McKamey  &  Jesse  H.  Gaut  became  the  purchasers,  at 
$87.00.  On  the  2d  of  August,  1859,  the  sale  was  con«» 
firmed,  and  title  vested  in  the  purchasers.  On  the  20th 
of  January,  1860,  complainants  filed  their  petition  to 
have  the  biddings  opened,  and  offered  to  advance  the  bid 
to  $350.00,  the  purchasers  were  made  parties,  who  appear- 
ed and  demurred.  The  Chancellor  overruled  their  demur- 
rer, and  grants  them  leave  to  answer.  They  do  answer, 
and  proof  is  taken.  At  the  August  Term,  1860,  of  the 
Chancery  Court,  Chancellor  T.  Nixon  Van  Dyke,  set 
aside  the  sale,  and  opened  the  biddings:  from  which 
decree,  respondents,  McKamey  <fe   Gaut,  appealed. 
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Eaeik  &  Wbight,  for  complainants. 

Welckee  &  Mitchell,  for  McKamej  &  Gaot. 

Sam.  Milligan,  Special  J.,  delivered  the  opinion  of 
the   Court. 

The  original  bill  in  this  case,  was  brought  by  com- 
plainants to  enforce  their  equitable  lien  for  unpaid  pur- 
chase money,  on  a  tract  of  land,  which  they  had  there- 
tofore sold  to  the  defendant,  Corruth.  Judgment  pro 
confesso  was  taken  against  the  defendants,  and  a  decree 
pronounced,  ordering  the  sale  of  the  land,  on  a  credit 
of  twelve  months,  in  bar  of  the  right  of  redemption. 

The  Master  proceeded,  under  the  decree,  to  adver- 
tise, and  on  the  30th  of  July,  1859,  struck  off  and 
sold  the  land  to  James  McKamey  and  Jesse  H.  Gaut, 
for  the  sum  of  $87.00.  On  the  second  of  August,  fol- 
lowing, the  sale  was  confirmed,  and  the  title  vested  in 
the  purchasers.  On  the  20th  of  January,  the  complain- 
ants filed  their  petition,  alleging,  among  other  things, 
that  their  debt  is  about  $350.00,  and  that  the  defend- 
ant, Corruth,  is  insolvent,  and  that  they  desired  to  bid 
the  full  amount  of  their  debt  on  the  land,  and  would 
have  attended  the  sale,  had  not  their  solicitor  informed 
them  that  it  would  bo  sold  at  a  time  when  he  could 
be  present  to  bid  it  off,  or  otherwise,  would  get  Mr. 
Alexander,  the  Clerk  &  Master,  to  put  the  amount  of 
their  debt  and  cost  upon  it;  and  praying  that  the  sale 
ndght  be  set  aside,  and   the  biddings  opened. 

The  purchasers  are  made  parties,  who  appear,  and 
demur. 
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The  Chancellor  overrules  the  demurrer,  and  grants 
leave  to  answer.  They  do  answer,  and  deny  all  fraud 
and  collusion  with  any  one  in  the  purchase  of  the  land, 
and  insist  on  their  rights  acquired  under  the  sale. 

Proof  is  taken,  and  it  fails  to  establish  any  fraud 
or  unfair  dealing  on  the  part  of  the  purchasers. 

The  Chancellor,  under  this  state  of  facts,  set  aside 
the  sale,  opened  the  biddings,  and  directed  that  the 
Master,  on  the  re-sale,  should  receive  no  bid,  less  than 
complainant's  debt  and  cost,  from  which  the  purchasers, 
McKamey  and  Oaut  appealed  to  this   Court. 

The  decree  of  the  Chancellor  must  be  reversed,  and 
the  sale  of  the  30th  of  July,  confirmed.  Before  con- 
firmation, the  biddings  will  be  opened  on  slight  grounds. 
Advance  on  the  price  bid,  alone,  is  sufficient.  But 
after  the  report  is  confirmed,  and  the  title  vested,  ad- 
vance of  price  alone  is  not  sufficient  There  must  be 
something  else,  some  particular  principle  arising  out  of 
the  character  of  the  purchase,  as  connected  with  the 
ownership  of  the  estate,  or  some  trust  or  confidence, 
misconduct  or  fraud  on  his  part.  In  all  such  cases,  it 
is  the  duty  of  the  Chancellor  to  open  the  biddings, 
even  after  confirmation. 

But  this  case  does  not  fall  within  the  rule.  The 
purchasers  acted  fairly,  openly,  and  without  any  pre- 
vious connection  with  the  estate,  or  knowledge  of  the 
amount  of  complainant's  debt;  and,  however  hard  this  case 
may  operate  on  the  complainants,  we  are  satisfied  that 
too  great  laxity  in  the  binding  nature  of  contracts  in 
the  Master's  office,  would  result  in  greatly  depreciatii^ 
the  value  of  estates    sold,    upon    the    mere    specuktion 
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•hat  there  would  be  an  opportunity  of  purchasing  them 
afterwards,  by  opening  the  biddings. 

The  decree  must  be  reversed,  and  a  decree   entered 
here  accordingly. 


Brown  vs.  Wblcker  &  Yost. 

1.  Abbitratiok  aho  Awabd.  Power  of  arhitratort  not  effected  hy  de^ 
claratiaM  0/  parties.  After  a  question  is  submitted  to  the  deoision  of 
arbitrators,  bj  sgreement,  neither  the  power,  nor  the  duty,  of  the 
arbitrators  to  make  an  award,  can,  in  any  way,  be  effeoted  by  the 
declarations  of  one  of  the  parties  that  he  would  not  abide  by  his 
agreement.  Such  declarations  are  simply  nugatory,  unless  the  party 
rerokes  the  authority  conferred  on  the  arbitrators  to  act  in  the 
premises. 

2  Samb.  When  the  arbitratore  r^fiue  to  act.  If  the  arbitrators  decline 
to  act,  this  at  once  puts  an  end  to  the  executory  agreement  of  the 
parties,  which  depended,  for  its  legal  operation,  upon  the  further  act 
of  the  arbitrators. 


FBOM  ROANE. 


The  cause  was  tried  before  Judge  Geobob  Brown  and 
a  jury,  at  the  November  Term,  1859,  of  the  Circuit 
Court  The  jury,  under  the  charge  of  the  Court,  found 
in  favor  of  the  defendants.     Plaintiff  appealed. 

Cook  &  Lyon,  for  Brown. 
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Welckeb,  for  Welcker  &  Tost. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  (zsaumpsit,  to  recover  the  sum 
of  two  hundred  dollars,  placed  by  t]^e  plaintiff  in  the 
hands  of  Yost,  under  the  following  circumstances: 

A  conversation  took  place  between  Brown  and  Welcker, 
in  regard  to  the  purchase,  by  Brown,  of  a  negro  man, 
owned  by  Welcker.  The  parties  disagreed  as  to  the 
value  of  the  slave.  Brown  agreed  to  pay  $1,200  for 
the  slave,  provided  he  were  as  likely  as  a  certain  slave 
belonging  to  him,  but  if  not  as  likely,  the  stipulated  price 
was  to  be  abated  according  to  the  difference.  The 
parties  agreed  to  meet  at  Stegall's  on  a  certain  day, 
and  selected  Kincaid  and  Yost  to  determine  the  contro- 
verted matter  of  fact  between  them — whether  Welcker's 
slave  was  as  likely  as  the  slave  of  Brown,  and  if  not, 
"how  much  less  likely  he  was,"  and  the  deduction  to  be 
made,  on  account  of  the  difference,  from  the  sum  of 
$1,200 — and  Brown  was  to  take  the  slave  at  the  reduced 
price.  It  was  further  agreed,  that  each  party  should 
make  a  deposit  of  $200  in  money  in  the  hands  of  Yost, 
which,  in  the  event  either  party  failed  to  execute  the 
contract,  was  to  be  forfeited  by  him,  and  paid  over  to 
the  other  by  the  stake-holder. 

The  parties,  together  with  the  appointed  r^erees,  met 
at  the  time  and  place  fixed  upon.  Kincaid,  one  of  the 
referees,  was  examined  on  the  trial,  and  stated  that,  "on 
conferring  with  Yost,  it  was  mutually  agreed  by  them 
that  they  would  not  decide  the  matter  referred  to  them, 
but  would  decline  to  do  so,  and  recommend  the  parties 
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to  settle  it  themselves,  Mr.  Tost  remarking  to  witness 
that  the  agreement  was  made  in  a  sort  of  Christmas 
frolic,  when  both  parties  had  been  drinking.  Witness 
and  Yost  declined  to  make  the  valaation,  and  never  did 
make  it." 

On  cross-examination,  Kincaid  stated  that  he  was  dis- 
inclined to  act  in  the  matter,  because  Brown  had  in- 
formed him,  on  the  way,  that  he  would  not  stand  to  it, 
because  Welcker  had  deceived  him  in  his  representations 
as  to  the  character  of  the  negro,  and  he  heard  Brown 
refuse  to  go  into  it  several  times  when  the  parties  met 
at  Stegairs. 

The  proof  shows  that  Brown  demanded  the  $200  from 
Yost,  and  also  from  Welcker,  and  both  refused  to  pay 
back  the  money.  It  was  also  proved,  that  about  a  week 
after  the  meeting  at  Stegall's,  Brown  requested  Welcker 
to  re-pay  him  the  $200,  or  else  to  let  him  have  the  slave 
at  $1,200,  but  Welcker  refused  to  do  either.  On  the 
part  of  the  defendant,  it  was  proved  by  the  witness, 
Stegall,  that  "after  the  referees  declined  to  decide  the 
matter,  Welcker  several  times  tendered  his  negro  to 
Brown,  who  refused  to  take  him,''  and  said  ''he  did  not 
intend  to  take  him." 

Upon  this  state  of  facts,  was  the  plaintiff  entitled  to 
recover  back  the  deposit? 

It  is  clear  that  the  contract  was  not  complete,  until 
the  matter  of  difference  between  the  parties  should  be 
settled  by  Kincaid  and  Yost,  who  must  be  regarded  as 
arbitrators,  empowered  to  make  an  award  upon  a  parol 
sobmission,  and  whoso  award  would  have  been  conclusive 
upon  the  parties,  unless  impeached  for  causes  sufficient  to 
invalidate  an  award. 
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The  disputed  fact,  as  to  the  relative  value  of  the  two 
slaves,  was  to  be  determined  by  the  referees.  This  was 
an  important  term  of  the  agreement,  and  until  this  was 
done,  no  obligatory  contract  could  exist.  The  ascertain- 
ment of  the  value  in  the  stipulated  mode,  wes  an  act 
necessarily  precedent  to  the  completion  of  the  contract. 
Consequently,  if  the  arbitrators,  of  their  own  accord,  de- 
clined to  act,  or  to  make  an  award,  the  agreement  was 
thereby  put  an  end  to,  and  the  parties,  respectively,  were 
entitled  to  receive  back  the  deposit  from  Yost;  for  the 
forfeiture  of  the  deposit  could  only  result  from  the  re- 
fusal of  either  party  to  abide  by  the  agreement,  after  it 
should  have  been  completed  by  the  act  of  the  arbitrators 
fixing  the  value;  or,  possibly,  from  the  voluntary  act  of 
either  party,  in  revoking  the  authority  of  the  arbitrators, 
and  defeating,  thereby,  the  completion  of  the  contract. 

The  error  of  the  charge,  lies  in  the  assumption  that 
the  mere  expression  of  a  determination,  on  the  part  of 
Brown,  not  to  stand  to  the  (agreement,  put  an  end  to  the 
contract,  or  was  equivalent  to  a  revocation  of  the  author- 
ity of  the  arbitrators.  Such  was  not  the  legal  effect. 
Brown  had  positively  committed  himself  to  the  decision 
of  the  arbitrators,  and  could  not  escape  from  the  con- 
clusive effect  of  their  decision,  if  fairly  made.  True,  he 
might  have  revoked  the  authority  before  it  was  executed 
by  the  arbitrators,  that  is,  before  they  acted  under  it; 
but  if  this  were  not  done,  neither  the  poioer,  nor  the 
duty  of  the  arbitrators  to  make  an  award,  could  be 
effected,  in  any  way,  by  the  declarations  of  Brown,  that 
he  would  not  abide  his  agreement.  Not  having  revoked 
their  authority,  he  had  no  power  over  them  to  prevent 
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their  execution  of  it,  and  such  declarations  are  simplj 
nngatory.  The  award,  if  iairly  made,  would  hare  been 
jast  as  operative  and  binding  on  Brown  as  if  no  such 
declarations  had  been  made. 

From  the  statement  of  Eincaid,  there  was  no  revoca- 
tion of  the  authority  of  the  arbitrators.  The  conclusion, 
firom  the  statement  of  the  witness,  necessarily  is,  that  the 
arbitrators,  acting  upon  their  oum  views  of  what  was 
most  proper,  under  all  the  circumstances,  mutually  deter- 
mined not  to  execute  the  power  conferred  upon  them, 
and  declined  doing  so:  and  of  this  determination  the 
parties  were  informed.  This  at  once  put  an  end  to  the 
executory  agreement  of  the  parties,  which  depended  for 
its  legal  operation,  upon  the  further  act  of  the  arbitra- 
tors, by  which  the  value  of  the  slave  was  to  be  fixed. 
And  this  failing,  each  party  was  instantly  entitled  to 
have  his  deposit  refunded.  In  this  view,  the  stake- 
holder wrongfully  paid  over  the  money,  and  both  he  and 
the  party  receiving  it,  with  knowledge  of  the  facts,  are 
liable  to  refund  it. 

The  disinclination  of  the  arbitrators  to  act,  no  matter 
from  what  cause,  is  unimportant.  Such  a  consideration 
would  not,  of  itself,  have  effected  the  validity  of  their 
award,  if  an  award  had  been  made.  It  would  have 
been  su£Scient  that  they,  in  fact,  did  execute  the  power, 
however  reluctantly,  if  nothing  more  could  have  been 
said  against  the  award.  It  is  enough  for  the  determi- 
nation of  the  present  case,  that  the  arbitrators,  in  the 
exercise  of  their  own  judgment,  for  reasons  satisfactory 
to  them,  declined  to  execute  the  authority,  or  to  deter- 
mine the  matter  referred  to  their  decision.     This  was. 
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in  legal  e£fcct,  an  end  of  the  whole  agreement,  and  en- 
titled the  parties  to  be  placed  in  statu  quo. 

Upon  the  facte,  as  presented  in  this  record,  we  think 
the  judgment  is  erroneous. 

Judgment  reversed. 


Dkaderick  v8.  County  Court  op  Washington  County. 

Constitutional  Law.  Act  of  1845,  Oode^  sect.  621,  624.  The  law  of 
1845,  the  substance  of  which  is  embodied  in  the  621st  and  624th 
sections  of  the  Code,  making  it  the  duty  of  the  clerks,  after  money 
has  remained  in  their  offices  a  specified  time,  to  pay  the  same  into 
their  seyeral  County  treasuries,  is  based  upon  the  doctrine  of  escheat, 
and  is  free  from  Constitutional  objection. 


FROM  WASHINGTON. 


This  was  a  motion  against  the  plaintiflF  to  compel  him 
to  pay  over  moneys  to  the  County  Treasury  of  Washing- 
ton County,  that  had  been  paid  to  him,  as  Clerk  and  Master, 
and  Iain  in  his  office  unclaimed,  for  more  than  two  years. 
At  the  May  Term  of  the  Circuit  Court,  1860,  there  was 
a  judgment  against  Deaderick,  for  the  money  so  remain- 
ing in  his  hands.  Judge  Thomas  W.  Tubley,  presiding. 
Deaderick  appealed. 

Thomas  A.  R.  Nelson,  for  Deaderick. 
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Maxwell  &  Milligan,  for  the  County  Court  of  Wash- 
ington County. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

We  are  of  opinion  that  the  Act  of  1845,  the  substance 
of  which  has  been  incorporated  into  the  Code,  sections 
521,524,  is  free  from  any  Constitutional  objection. 

Moneys,  in  greater  or  less  amounts,  are  constantly  paid 
into  the  clerks'  ofiSces,  which  are  never  called  for  by  the 
persons  to  whom  they  belong,  and  consequently  fall  to 
the  clerk.  The  law  in  question  transfers  these  moneys 
to  the  several  county  treasuries.  This  law  is  based  upon 
the  familiar  principle  of  the  doctrine  of  escheat^  by  which 
the  lands  of  persons  dying  without  heirs,  or  for  which  no 
owner  can  be  found,  go  to  the  State ;  or,  with  us,  to 
the  common  school  fund.  The  same  principle,  we  sup- 
pose, may  be  applied  to  personalty. 

What  objection  can  there  be  to  such  a  provision? 
The  rights  of  the  persons  to  whom  the  moneys  were  due, 
should  they  ever  appear  to  demand  them,  are  carefully 
protected  by  the  Statute.  No  injury  is  done  to  them  by 
the  transfer  of  the  fund  from  the  Clerk's  office  to  the 
county  treasurv.  The  payment  of  the  money,  if  ever 
called  for,  is  at  leat  as  amply  secured  to  them.  Nor  is 
any  injury  done  to  the  Clerk,  of  which  he  can  be  heard 
to  complain.  He  has  no  right  or  claim  to  the  money ; 
and  the  authority  of  the  Statute  is  full  indemnity  to  him 
against  all  future  liabilities,  as  regards  the  persons  to 
whom  the  moneys  may  belong,  in  the  event  they  should 
ever  appear  or  demand  payment. 

Judgment  affirmed. 
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Tbkspass.  Qiuare  clausutn  /regit.  Pouetnon  tuffidmt  An  actnal  and 
ezcluBiye  possession  by  the  plaintiff,  eyen  though  it  be  without  title, 
is  suffioient  to  support  an  action  of  trespass  guare  clautum  fregit, 
against  a  mere  stranger  or  wrong-doer.  A  person  may  haye  posses- 
sion, by  haying  a  field  enclosed  by  a  fence,  but  if  he  is  without  title 
and  relies  alone  upon  his  possession  de  facio^  the  fence  must  be  a  sub- 
stantial enclosure,  and  completed  on  all  sides  of  the  field. 


FROM  GREENE. 


This  was  an  action  of  trespass  for  breaking  and  enter- 
ing the  plaintiffs  close.  There  was  a  yerdict  for  the 
plaintiff,  at  the  June  Term,  1860,  of  the  Circuit  Court. 
Judge  David  T.  Patterson,  presiding.  The  defendant 
appealed. 

Thomas  D.  Arnold,  for  plaintiff  in  error. 
A.  J.  Fletcher,  for  the  defendant  in  error. 
McKiNNBT,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trespass,  for  breaking  and  en- 
tering the  plaintiff's  close.  Verdict  for  the  plaintiff,  and 
an  appeal  in  error  by  the  defendant. 

The  material  facts  appear  to  be,  that  Suseng,  the 
plaintiff  below,  had  partly  enclosed  a  piece  of  ground 
over  which  a  road,  occasionally  used  by  the  public,  but 
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which  never  had  been  established  by  law,  passed.  A 
fence  had  been  erected  on  one  side,  and  at  both  ends  of 
the  lot,  the  other  side  remaining  open,  at  the  time  of  the 
trespass,  complained  of;  the  plaintiff  having  been  arrested 
in  the  completion  of  the  enclosure,  by  a  superaedeaa  is* 
sned  from  the  Circuit  Court,  in  a  pending  litigation. 
The  fence  at  one  end,  crossed  the  road. 

In  this  state  of  the  locus  in  quo,  the  defendant,  Allen, 
caused  the  fence  which  crossed  the  road,  to  be  thrown 
down,  so  as  to  admit  his  wagon  and  team  to  pass  along, 
or  near  to  the  track  of  the  road.  This  is  the  ground  of 
the  action. 

Suseng  failed  to  show  ny  title,  and  we  must  take  it 
for  the  purpose  of  the  present  determination  that  he  had 
no  title  to  that  part  of  the  soil  over  which  the  road 
passed,  or  on  which  the  part  of  the  fence  thrown  down 
by  Allen,  stood. 

'  Whether  or  not,  upon  this  state  of  the  facts,  an  action 
of  trespass  quare  dausum  f regit  can  be  maintained,  is  the 
sole  question  presented  by  the  record  for  our  determina- 
tion. 

It  is  conceded  by  all  the  authorities,  that  proof  of  an 
actual  and  exclusive  possession  by  the  plaintiff,  even 
though  it  be  without  title,  and  by  wrong,  is  sufficient  to 
support  trespass  against  a  mere  stranger  or  wrong-doer, 
who  has  neither  title  to  the  possession  in  himself,  nor 
authority  from  the  legal  owner  of  the  soil:  2  Greenlcaf's 
Ev.,  sec.  618; 

The  question  then  is:  Had  the  plaintiff  upon  the  facts 
stated,  such  actual  possession  of  the  hcua  in  gtio,  at  the 
tise  of  the  alleged  trespass? 
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What  constituted  an  acttuxl  possession?  This,  it  must 
be  admitted,  is  rather  a  nice  and  difficult  question. 

In  our  cases  upon  the  Statute  of  limitations,  and 
the  Statute  of  forcible  entry  and  detainer,  it  is  set- 
tled, that  a  person  may  have  actual  possession,  by 
having  a  field  enclosed  by  a  fence,  (9  Yer.,  96.,)  with- 
out having  a  crop  growing  on  the  land ;  so  he  may 
have  actual  possession  of  a  house,  by  fastening  the  doors 
and  windows,  though  no  one  occupy  it :  Id.  But  the 
fence  in  such  case  must  be  a  substantial  enclosure:  3 
Yer.,  397-402 ;  2  Johns.  Rep.,  234-239  ;  10  Johns.  Rep.» 
477 ;  5  Cow.,  2111 ;  and  if  the  doors  of  a  house  be  left 
open,  it  will  not  be   sufficient:  9  Yer.,  93;  1  Sneed,  246. 

If  the  same  character  of  actual  possession  be  required, 
in  the  case  of  a  person  who  relies  alone  upon  his  posses- 
sion de  fojdOy  to  maintain  an  action  of  trespass,  as  is  held 
necessary  in  the  above  cited  cases,  under  the  Statute  of 
limitations,  and  of  forcible  entry  and  detainer,  (and  we 
are  aware  of  no  just  principle  of  distinction,)  then  it  would 
seem  necessarily  to  follow,  that  this  action  cannot  be 
maintained. 

If  a  substantial  enclosure  of  the  field  was  requisite  to 
constitute  an  actual  possession,  it  is  clear  that  the  plain? 
tiff  had  no  such  actual  possession.  The  field  was  not 
enclosed,  and  whether  unenclosed  on  one  side,  or  more,  or 
less,  is  unimportant ;  it  is  sufficient  that  the  enclosure 
was  not  complete.  Nor  is  it  of  any  more  importance, 
that  the  plaintiff  was  prevented  from  completing  the  en- 
closure by  the  process  served  upon  him ;  the  simple  mat- 
ter of  fact,  that  the  field  was  not  enclosed,  at  the  time 
of  the  alleged  trespass,  no  matter  for  what  reason,  defeats 
his  claim  to  an  actual  possession   at   the  time.      It  must 
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be  borne  in  mind,  that  'the  doctrine  of  constructive  pos- 
session can  have  no  application  to  a  case  like  the  pres- 
ent, where  the  plaintiff  has  no  title,  and  rests  solely  upon 
his  naked  actual  possession. 

Upon  the  proof,  the  most  that  can  be  said  for  the 
plaintiff's  case,  is,  that  he  began  to  do  an  act,  which,  if 
completed,  would  have  constituted  an  actual  possession, 
but  left  off  for  the  reason  stated,  before  that  act  was 
completed.  And  of  this  incomplete  act,  no  legal  effect 
can  be  predicated.  He  is  in  no  better  condition,  so  far 
as  the  right  to  support  the  present  action  is  concerned, 
than  if  the  act  of  enclosure  had  never  been  began.  The 
doctrine  of  the  case  of  West  vs,  Lanier,  9  Hump.,  762, 
has  no  application  to  this  case. 

Judgment  reversed. 


Nelson  vs.  Justices  op   Carter  County. 

1.  CotiNTY  Court.  Superintending  power  of  Circuit  Court.  Whenever 
a  positive  legal  liability  is  fixed  upon  the  County  Court,  its  discharge 
may  be  enforced  by  the  Circuit  Court,  by  virtue  of  its  general  super- 
intending power  over  all  inferior  jurisdictions. 

2.  JuDOK  or  CouNTr  Coubt.  Repairs  on  Court  Uouse,  Act  cf  1866. 
By  the  Act  of  1856,  the  County  Judge  had  the  care,  and  custody  of 
the  Court  House;  and  had  the  power,  upon  his  own  responsibility!  to 
have  such  repairs  done,  and  improvements  made  upon  it,  as  were  ne- 
cessary and  proper ;  and  the  justices  wore  bound  to  provide  for  the 
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payment  of  the  necessary  repairs.  By  the  Gode,  the  Sheriff  has  the 
custody  of  the  Goart  Houses  unless  some  other  person  is  specially  ap- 
pointed by  the  Gourt  for  that  jturpose. 


FROM  GABTER. 


This  was  an  application  to  the  Circuit  Court  of  Car- 
ter, for  a  mcundoLmvjB  to  compel  the  County  Court  of  said 
County,  to  allow  and  pay  an  account  in  favor  of  Nelson, 
for  repairs  done  upon  the  Court  House.  The  petition 
at  the  February  Term,  1859,  was  demurred  to  and  the 
demurrer  sustained.  Judge  Dayid  T.  Pattebson,  presid- 
ing.   The  petitioner  appealed. 

J.  W.  Dbadebick,  for  Nelson. 

Landon  C.  Hatnes,  for  the  justices. 

MgEinnet,  J.,  delivered  the  opinion  of  the  Court 

This  was  an  application  to  the  Circuit  Court  of  Car- 
ter for  a  mojnd/xm'm. 

From  the  petition  it  appears,  that  the  plaintiff  in  error 
was  the  Judge  of  the  County  Court  of  Carter;  and  in 
that  capacity,  he  procured  repairs  to  be  made  upon  the 
Court  House,  in  the  year  1857,  amounting  to  $23.34, 
which  repairs  are  alleged  in  the  petition  to  have  been 
necessary,  and  without  which  the  Courts  could  not  be 
held  therein,  with  comfort,  or  convenience. 

This  account  having  been  duly  audited  and  certified 
by  the  plaintiff,  as  County  Judge,  was  presented  to  the 
County  Court  at  a  Quarterly  Term,  but  a  majority  of  the 
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jostices  refased   to  allow   or  to   make   an   appropriation 
for  the  payment  thereof. 

The  petition  was  demurred  to  and  the  demurrer  was 
sustained. 

Two  questions  are  submitted  for  our  determination : 
1st.  Had  the  County  Judge,  as  such,  power  to  bind  the 
County  Court  by  his  individual  contract  for  repairs,  with- 
out the  direction  or  assent  of  the  justices?  2nd.  If  so, 
does  the  Circuit  Court  possess  the  power  to  coerce  the 
County  Court  to  discharge  this  liability? 

As  regards  the  latter  question,  we  feel  no  difficulty 
The  principle  of  the  case  of  Newman  vs.  The  Justices  of 
Scott  County :  5  Sneed,  695,  we  think  is  decisive  of  this 
question.  Wherever  a  positive  legal  liability  is  fixed 
upon  the  County  Court,  its  discharge  may  be  enforced 
by  the  Circuit  Court,  by  virtue  of  its  general  superintend- 
ing power  over  all  inferior  jurisdictions. 

Upon  the  other  questions  there  is  more  room  for 
doubt. 

By  the  Act  of  1856,  ch.  253,  which  created  the  office 
of  "  County  Judge,"  that  functionary  is  invested  with  va- 
rious highly  important  powers  and  duties. 

By  the  8th  section,  it  is  declared :  "  That  the  County 
Judge  shall  be  the  accounting  officer  and  general  agent 
of  the  County ;  and  as  such,  he  shall  have  power,  and  it 
shall  be  his  duty,  first,  to  have  the  care  and  custody  of  all 
Oounty  property,  except  such  as  is  by  law  placed  in  the 
custody  of  other  officers,"  &c. 

It  is  highly  important  that  the  Court  House  and  other 

public  buildings  of  the   County  shall,  be   kept  in  proper 

repair;  and  it  seems  to  have  been   wisely  considered  by 

the  Legislature,  that  the  power  and  duty   of  doing  so, 
14 
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should  be  lodged  elsewhere  than   in   the  a^regate  body 
of  the  magistracy  of  the  County. 

Hence,  by  the  Act  of  1741,  ch.  18,  sec.  2,  the  justices 
of  each  County  are  expressly  empowered  to  employ  per- 
sons "to  keep  in  repair,"  the  Court  House  and  prison. 
By  the  Code,  sec.  413,  the  Sheriff  has  charge  of  the  Court 
House,  unless  some  other  person  is  specially  appointed  by 
the  Court  for  that  purpose,  and  he  shall  prevent  tres- 
passes, exclude  intruders,  and  keep  it  and  the  grounds 
attached  thereto,  in  order,  reporting  from  time  to  time, 
the  repairs  required,  and  the  expenses,  to  the  County 
Court. 

The  case  before  us  occurred  before  the  adoption  of 
the  Code,  and  must  be  governed  by  the  previous  law.  We 
have  cited  the  provisions  of  the  Code  which  was  enacted 
after  the  repeal  of  the  Act  of  1856,  creating  the  oflSce  of 
County  Judge,  to  show  that  the  Legislature  has  con- 
stantly maintained  the  policy  of  placing  the  Court  House 
and  public  buildings  in  the  care  of  some  responsible  per- 
son, instead  of  leaving  this  important  matter  to  the  col- 
lective body  of  the  justices. 

"We  have  seen  that  by  the  Act  of  1856,  the  County 
Judge  is  constituted  the  general  agent  of  the  County,  and 
is  invested  with  jurisdiction  and  powers,  in  several  re- 
spects, above,  and  independant  of  the  justices  altogether. 
He  is  not  only  expressly  invested  with  the  power,  but  the 
duty  is  positively  enjoined  upon  him,  to  take  upon  him- 
self "the  care  and  custody  of  all  public  buildings  and 
property  of  the  County,  not  by  law  placed  in  the  custo- 
dy of  other  officers." 

This  provision  is,  in  substance,  incorporated  into  the 
Code,  section  above  cited. 
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Now  what  does  tho  duty  of  taking  "  care "  of  the 
Court  House  necessarily  imply  ?  From  the  plain  import 
of  the  words  of  the  Act,  and  the  manifest  intention  of 
the  Legislature,  before  alluded  to,  this  question,  is  one 
of  no  Tcry  difficult  solution.  To  take  care  of  the  Court 
House,  in  the  sense  of  the  law,  is,  among  other  things 
to  keep  it  in  proper  order  and  repair.  In  general 
wherever  the  power  to  do  an  act  is  expressly  conferred, 
the  means  necessary  and  proper  to  the  execution  of  the 
power,  are  also  impliedly  given.  Would  it  not  be 
absurd  to  say,  that  a  particular  officer,  as  the  Coun- 
ty Judge,  should  be  responsible  for  keeping  tho 
Court  House  in  proper  repair,  and  yet  deny  to  him 
the  necessary  means  of  doing  so — or,  in  other  words 
leave  it  to  the  uncontrolled  discretion  or  caprice  of 
the  justices  of  the  County  Court  to  furnish  the  means, 
or  to  refuse  to  do  so  ? 

Being  charged  with  the  power  and  duty  of  keeping 
and  taking  care  of  the  Court  House,  independantly  of 
the  justices  of  the  County  Court,  the  officer  must  also 
be  held  to  possess  the  power,  independantly  of  them, 
and  upon  his  own  individual  responsibility,  to  contract 
for  such  repairs  or  improvements  as  shall  be  necessary 
and  proper;  and  the  expense  of  such  necessary  and 
proper  repairs,  the  justices  of  the  County  Court  cannot 
refuse  to  discharge.  The  power  of  the  justices  to  levy 
taxes,  and  to  make  appropriations  for  the  discharge  of 
County  liabilities,  does  not,  in  this  instance,  carry  with 
it  the  implied  power  to  control  the  proper  officer  in 
the  discharge  of  his  duty  of  contracting  for  suitable 
and  necessary  repairs. 
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The  officer  is  to  procare  the  repairs  to  be  made, 
and  the  jvstices    are    simply    to   provide   the    means  of 

payment. 

Bat,  we  are  not  to  be  understood  as  intimating  that 
the  justices  are  bound  to  pay  for  all  repairs  that  the 
officer  may  contract  for.  The  power  of  the  officer  ex- 
tends only  to  such  repairs  as,  in  the  given  case,  may  be 
proper ;  and  beyond  this,  the  justices  are  not  bound  to 
go  in  making  appropriations. 

The  judgment  will  be  reversed,  and  a  peremptory 
mandamus  will  be  awarded. 


McQueen  vs.  Heck. 

1,  Sheeiff.  No  power  to  arrest^  after  t^fendant  htu  been  dieeharged 
upon  defective  hail-hond^  without  new  process,  A  capiat  is  executed  in 
full,  when  the  sheriff  arrests  the  defendant,  takes  bail  for  his  ap- 
pearance, and  discharges  him  from  custody.  The  process  has  then 
seryed  its  purpose,  and  the  sheriff  has  no  farther  power  to  act  under 
it.  The  fact  that  the  sheriff  received  a  defectiye  or  void  bond,  cannot 
restore  the  defttnct  process,  or  reinstate  him  with  authority  to  again 
arrest  the  defendant. 

2.  Tbebpass.  Case,  Act  qf  1849-60.  By  the  Act  of  1S49-60,  ch.  141, 
wherever  a  recovery  might  be  had  in  trespass  on  common  law  prin- 
ciples, the  same  recoyery  may  now  be  had  in  case. 

8.     False  Ixpbisommkmt.     Malice  not  necenary.    To  sustain  an  action 


SEPTEMBER  TERM,  1860.  213 


McQueen  vt.  Heck. 


for  false  impiisonment,  it  is  not  neoessary  for  the  plaintiiF  to  proye 
malice  or  wrongfal  intent;  it  is  sufficient  if  the  act  were  done  with- 
out a  lawful  mr  justifiable  cause. 


FBOH  JOHNSOK. 


This  was  an  action  on  the  case,  for  the  malicious 
arrest  and  false  imprisonment  of  the  plaintiff  below,  at 
the  March  Term  of  the  Circuit  Court,  1860.  The  jury 
rendered  a  verdict  in  favor  of  Heck,  for  $86.25.  Judge 
David  T.  Patterson,  presiding. 

L.  C.  &  M.  T.  Hatnes,  for  plaintiff  in  error. 

T.  A.  R.  Nelson,  for  defendant,  in  error. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case,  for  the  malicious  and 
illegal  arrest,  and  false  imprisonment,  of  the  plaintiff, 
for  $86.25,  and  an  appeal  in  error  by  the  defendant. 

It  appears  that  McQueen  was  the  sheriff  of  Johnson 
County.  An  indictment  had  been  found  in  the  Circuit 
Court  of  said  County,  against  Heck,  for  bigamy.  On 
this  indictment  being  found,  a  capias  issued  against  the 
body  of  the  defendant,  which  was  placed  in  the  hands  of 
McQueen  for  execution,  who,  on  the  16th  of  March, 
1857,  executed  said  process,  by  arresting  the  defendant, 
and  taking  bail  for  his  appearance  to  answer  the  charge 
of  which  he  stood  indicted  ;  and,  thereupon,  the  defend- 
ant was  discharged  by  the  sheriff.  The  bail-bond,  how- 
ever, was  only  in  the  penalty    of   $250 ;    and  afterwards, 


214  KNOXVILLE : 


McQaeen  V8.  Heck. 


on  the  21st  of  March,  several  days  after  the  defendant's 
discharge,  McQueen  again  arrested  him  upon  the  same 
capias,  and  for  want  of  bail,  committed  him  to  prison, 
where  he  was  confined  for  some  considerable  length  of 
time. 

The  latter  arrest  was  made,  it  seems,  upon  the  assum- 
tion  that  the  bail-bond  taken  on  the  first  arrest,  was  a 
nullity,  because  the  penalty  was  less  than  that  required 
by  the  Act  of  1809,  chap.  6,  sec.  2.  At  the  time  of 
the  first  arrest,  the  sheriff  made  a  formal  statement  of 
the  facts  on  the  back  of  the  process,  showing  its  execu- 
tion, by  arresting  the  defendant,  and  taking  a  bail-bond 
for  his  appearance. 

The  gravamen  of  the  action,  is  the  second  arrest,  and 
consequent  imprisonment,  and  the  question  in  the  case,  is, 
was  it  illegal?    We  think  it  was. 

That  the  bail-bond  was  a  valid  common  law  obliga- 
tion, can  admit  of  no  doubt.  But,  whether  so,  or  not,  is 
wholly  unimportant,  so  far  as  regards  the  legality  of  the 
second  arrest. 

It  is  clear,  that  upon  the  full  execution  of  the  capias, 
in  the  first  instance,  by  arresting  the  defendant,  taking 
bail  for  his  appearance,  and  discharging  him  from  custo- 
dy, the  process  had  served  its  purpose,  and  the  power  of 
the  sheriff  was  exhausted.  This  is  the  inevitable  result. 
The  fact,  that  the  sheriff  may  have,  in  ignorance  of  his 
duty,  taken  a  defective,  or  void,  bond,  cannot  restore  the 
defunct  process,  or  re-invest  him  with  authority  to  again 
arrest  the  defendant ;  and  consequently,  in  doing  so,  the 
sheriff  was  a  trespasser :    Lowell  on  Sheriff,  198,  199. 

The  form  of  the  action  was  a  matter  of  no  conse- 
quence, as  under  our  Statute,  the  actions  of  trespass  and 
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case  are  made  concorrent  remedies,  to  some  extent,  at 
least.  In  all  cases,  the  action  on  the  case  may  be  sub- 
stitated  for  trespass,  and,  of  course,  whenever  a  recovery 
might  be  had  in  trespass,  on  common  law  principles,  the 
same  recovery  may  be  had  in  case,  under  the  Statute: 
see  Act  of  1849-50,  chap.  141.  In  this  vie\f,  it  is  un- 
important, whether,  or  not,  the  second  arrest  was, prompt- 
ed by  malice  on  the  part  of  the  sheriff,  as,  in  either 
event,  he  would  clearly  be  liable  for  the  trespass. 

In  trespass,  it  is  not  necessary  for  the  plaintiff  to 
show  that  the  act  was  done  of  malice,  or  any  wrongful 
intent :  so  far  as  the  right  to  maintain  the  action  is  con- 
cerned, it  is  sufficient  if  it  were  done  without  a  lawful 
or  justifiable  cause,  though  it  may  have  been  done  acci- 
dentally, or  by  mistake  :  2  Greenleaf 's  Ev.,  sec.  622. 
Judgment  affirmed. 


Farnsworth  vs.  Howard  &  Arnold, 


1.  Redemption  bight  to  one  of  strict  law.  The  right  of  redemption 
is  one  of  strict  law,  and  if  the  law  authorising  it,  be  not  complied 
with,  nothing  is  acquired,  and  the  estate  remains  with  the  purchaser. 

2.  Same.  In  a  tender^  the  money  must  he  actually  present.  Tender.  In 
order  to  support  an  averment  of  a  tender  of  money,  the  party  must 
show,  that  the  precise  sum,  or  more,  was  actually  produced,  and 
offered  to  be  paid  to  the  party  sought  to  be  paid.  It  must  be  actually 
present,  and  capable  of  immediate  delivery,  if  the  purchaser  were 
willing  to  receive  it.  It  is  not  sufficient,  if  it  be  in  bags,  held  under 
the  party's  arm,  and  not  laid  on  the  table,  or  otherwise  actually 
offered :  if  it  be  in  the  next  room,  up  stairs,  or  it  be  a  mile  off,  and 
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can  be  borrowed  and  procured  in  five  minutes,  or,  being  a  bank  cbecki 
if  it  be  not  actually  done,  it  is  not  sufficient.  See  Greenleaf  Et.,  sec. 
602-8;  and  4  Hum.,  page  490. 

8.  Money  need  not  be  produced^  if  the  party  refuse  to  receive  it;  otherwise 
if  he  demandt  more  than  it  tendered.  The  production  of  the  money  is 
dispensed  with,  if  the  party  is  ready  and  willing  to  pay,  and  is  about 
to  produce  the  money,  but  is  ptevented  by  the  party  to  whom  the 
money  is  going,  refusing  to  receive  it.  But  his  bare  refusal  to  receive 
the  amount  proposed,  and  demanding  more,  is  not,  of  itself,  sufficient 
to  excuse  an  actual  tender. 

4.     A  purchaser  of  land,   sold  subject  to  redemption,   cannot  require  of 

•  the  party  having  the  right  to  redeem,   that  he  shall  pay  the  amount 

bid,  and  a  debt  which  has  been  assigned  to  him  after  his  purchase, 

unless  the  amount  has  been  actually  put  upon  the  land,   under  the 

redemption  laws. 


FROM    GREENE. 


The  complainant  filed  his  bill,  alleging  an  oSer  to  re- 
deem land  that  had  been  sold,  and  a  tender  of  a  sum  of 
money  sufficient  for  that  purpose,  which  the  defendants 
refused  to  receive.  Chancellor  Seth  J.  W.  Luckey  dis- 
missed the  bill  at  the  May  Term,  1860,  of  the  Chancery 
Court.     Complainants  appealed. 

Hatnbs,  for  complainant. 

Maxwell  &  Milligan,  for  respondents. 

Wright,  J.,    delivered  the    opinion  of    the   Court. 

This  is  a  bill,  in  which  complainant  seeks  to  redeem 
a  tract  of  land,  upon  the  ground  that  he  made  a  valid 
tender  of  a  sum  sufficient  for  that  purpose,  or,  if  not, 
that  what  took   place  between   him  and    the  purchaser, 
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excused  him  from  any  farther  effort  to  redeem,  and 
clothed  him  with  the  equitable  title.  We  have  not  been 
able  to  arrive  at  the  conclusion  that  he  is  entitled  so 
to  redeem,  and  think  the  Chancellor's  decree  dismissing 
his  bill,  was  proper.  The  right  of  redemption  is  one  of 
strict  law,  and  if  the  Statutes  authorizing  it,  be  not  com- 
plied with,  nothing  is  acquired,  and  the  estate  remains 
with  the  purchaser.  In  order  to  support  the  averment  of 
a  tender  of  money,  it  is  necessary  for  the  party  to  show 
that  the  precise  sum,  or  more,  was  actually  produced  and 
offered  to  him  to  whom  it  is  to  be  paid  :  2  Green.  Ev., 
sec.  601.  It  must  be  in  sight,  and  capable  of  immediate 
delivery,  to  show,  that,  if  the  purchaser  were  willing  to 
accept  it,  it  was  ready  to  be  paid.  If  it  be  in  bags, 
held  under  the  party's  arm,  and  not  laid  on  the  table,  or 
otherwise  actually  offered  to  the  party  entitled  to  receive 
it,  it  is  not  sufficient :  2  Greenl.  Ev.,  sec.  602.  The  pro- 
duction of  the  money  is  dispensed  with,  if  the  party  is 
ready  and  willing  to  pay  the  sum,  and  is  about  to  pro- 
duce it,  but  is  prevented  by  the  party  to  whom  it  is  to 
be  paid,  declaring  that  he  will  not  receive  it;  but  his  bare 
refusal  to  receive  the  sum  proposed  and  demanding  more, 
is  not  alone  sufficient  to  excuse  an  actual  tender.  The 
money  must  be  actually  at  hand,  and  ready  to  be  pro- 
duced immediately,  if  it  should  be  accepted  :  as,  for  exam- 
ple, if  it  be  in  the  next  room,  or  up  stairs,  for  if  it  be  a 
mile  off,  and  can  be  borrowed  and  produced  in  five  min- 
utes, or  being  a  bank  check  it  be  not  actually  drawn,  it 
is  not  sufficient :  2  Greenleaf s  Ev.,  sec.  603 ;  4  Hum., 
490.  Now  testing  the  caso  by  these  principles,  we  do 
not  find  the  requisite  facts  to  enable  us  to  pronounce  a 
decree  for  complainant.     The  answers  positively  deny  the 
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tender  and  other  matter  set  up  in  the  bill  for  relief;  and 
the  proof,  we  think,  is  insufficient  to  raise  the  equity 
claimed.  It  is  not  pretended  that  what  took  place  be- 
tween complainant  and  defendant  Howard,  the  purchaser, 
when  complainant  asked  him  if  he  would  allow  him  to 
redeem  with  Tennessee  bank  paper,  and  he  replied,  he 
would  not,  can  be  of  any  avail  to  complainant,  since  we 
do  not  understand  that  he  then  had  any  money  of  any 
kind,  or  intended  that  as  an  attempt  at  redemption.  We 
take  it  as  proved,  that  Howard  then  told  complainant  he 
might  redeem  with  South  Carolina  bank  notes ;  but  in  the 
subsequent  interview  between  the  parties,  on  the  same 
day,  and  which  is  the  one  relied  on  to  raise  the  equity, 
we  are  not  able,  from  anything  in  this  record  ;  satisfacto- 
rily to  say  that  complainant  had  a  sum  sufficient  to  re- 
deem either  in  South  Carolina  or  other  money.  He,  to 
be  sure,  declared  he  had  the  South  Carolina  money,  and 
wanted  to  redeem,  but  no  sum  was  stated,  or  money 
shown,  or  produced ;  and  if  the  money  which  Mr,  Camp- 
bell saw  him  have  on  that  day,  and  which,  on  the  next 
day,  he  borrowed  of  him,  be  taken  as  the  true  amount 
which  he  had  at  the  time  of  the  interview,  it  was  wholly 
insufficient.  The  bid  of  Howard — the  purchaser — was 
$403.50.  Complainant,  at  the  first  interview,  had  no 
South  Carolina  money,  for  he  so  declared,  and  had  to  go 
and  get  it  elsewhere.  Mr.  Campbell  cannot  state  the 
precise  sum  he  saw  him  have,  and  which  he  borrowed  of 
him.  It  may  have  been  $200  or  $300,  or  may  not  have 
been  more  than  $130.  Such  particular  proof  as  this,  and 
that  furnished  too  on  the  part  of  complainant,  showing 
the  insufficiency  of  the  sum,  is  calculated  prima  facie  to 
repel  the   contrary   presumption,  if  any   there  be,  arising 
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from  his  declaration  to  Howard,  that  he  had  the  South 
Carolina  money.  It  was  very  easy  for  him,  if  he  really 
had  the  necessary  amount,  to  produce  and  prove  it ;  and 
the  obscurity  in  which  he  involves  his  case,  leads  us  to 
distrust  his  entire  claim.  It  is  true,  as  we  think,  that 
Howard  had  no  right  to  impose  upon  him,  the  condition 
of  paying  the  mortgage  debt  to  Arnold,  which  had  been 
assigned  to  him,  and  that  the  exaction  of  this  sum  was 
so  much  over  and  above  what  he  had  a  right  to  demand. 
But  as  we  have  seen,  this  did  not  excuse  an  actual  ten- 
der, and  certainly  does  not  dispense  with  the  necessity  of 
proof  on  the  part  of  complainant,  that  he  actually  had 
the  requisite  amount  of  money  at  hand,  and  ready  to  be 
produced,  in  order  to  accomplish  the  redemption. 

Though  we  are  satisfied  from  the  proof,  that  Howard 
in  the  interview  last  above  stated,  told  complainant  that 
Arnold  had  redeemed,  or  put  his  mortgage  debt  upon  the 
land,  and  that  if  he  redeemed  of  him,  he  must  not  only 
pay  his  bid,  but  also  the  debt  to  Arnold,  yet  we  do  not 
understand,  that  either  Howard  or  complainant  regarded 
Arnold  as  the  proper  person  of  whom  he  was  to  redeem, 
and  that  on  that  account  he  declined  to  have  further  ac- 
tion with  Howard  on  the  subject.  Arnold  had  just  be- 
fore assigned  his  debt  to  Howard,  with  the  understanding 
that  whoever  came  to  redeem  the  land,  should  be  required 
by  Howard  to  pay,  both  his  bid  and  Arnold's  debt,  which 
being  so  collected  by  the  former,  should  be  paid  over  to 
the  latter,  who  then  agreed  that  he  would,  at  some  future 
day,  redeem  the  land  of  Howard.  But  whatever  may 
have  been  Howard's  opinion  as  to  the  legal  effect  of  this 
arrangement,  it  is  clear  it  was  really  no  redemption  by 
Arnold,  and  that  Howard    still  remained   the  proper  per- 
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son  of  whom  redemption  must  be  had,  and  that  he  and 
Arnold,  and,  as  we  think,  complainant,  must  all  have  so 
understood  it.  Howard  did  not  intimate  to  complainant, 
nor  could  he,  as  we  think,  have  so  understood  him,  that 
he  must  go  to  Arnold  to  redeem ;  but  that,  on  the  con- 
trary, he  might  redeem  of  him,  but  before  doing  so,  he 
must  not  only  pay  his  bid,  but  also  Arnold's  debt,  and  it 
was  this  latter  requirement,  (if  complainant  was  in  earnest 
about  redeeming,)  which  caused  further  negotiation  be- 
tween them  to  cease.  This  conclusion  is  fortified  by  the 
fact,  that  complainant  made  no  effort  to  redeem  of  Ar- 
nold,  which  he  would  have  done,  if  he  were  sincere  in  his 
attempt  to  redeem,  and  had  really  believed  that  Arnold 
had  legally  redeemed  of  Howard.  In  this  view  of  the 
facts,  which  we  think  the  correct  one,  there  is  no  founda- 
tion on  which  to  impute  fraud  to  Howard,  or  to  excuse 
complainant  from  making  a  proper  tender.  There  are 
other  grounds  on  which,  perhaps,  the  same  results  might 
be  reached,  but  we  have  deemed  it  unnecessary  to  con- 
sider them. 

The  decree   of  the   Chancellor  will  be  affirmed  with 
costs. 


SEPTEMBER  TERM,  i860. 


Harbek  vs.  Cditodok. 

1.      Wbit  or  EsKOB.      CWc,  itei.   SITS   and   SI81.      Jiu^i  qf  S 
Churl  mai/  grant  vrit  iff  rrrar  mithout  a  taptriedeai.      B;   Bi 

3178  aod  8181  oT  Um  Code,  Ibc  Supreme  CodH,  or  •  Jadg«  t 

within  two  jear*  alUr  the  jadgment  or  decree  aoughL  to  be  re' 

'"f    JD\j  award  a  writ  of  error  merelj,  without  granting  a  auperfei 

2.      Stafl'tb  or  Fbadds.    JVirot  contraet  1o  bay  land  for  tptailatii 

to  haee  a  ihart  at  lite  profit;   not  caid,      A  pftrol   contract  b 

two  parties,  in  which  one  partj  agreei  to  buy  taadi  for  the  otht 

is  to  aell  them,  and  pay  to  the  fint  patty  ane-faurtb  of  the  pro 

not  tdM  bj  tAefilfttnle  ef  fr«u<)«. 


FBOU  POLK. 


Chancellor  T.  Nixon  Yait  Dyke  rendered  a  d 
ID  favor  of  comflainant,  at  the  Jane  Term,  1858. 
ppondent  brotight  the  canse  up  by  writ  of  error  v 
two  years. 

Cook,  for  complaioant. 

Rawleb  &  Hyde,  for  reepondent, 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Com- 

Ist.  On  the  motion  to  diamiss  the  writ  of 
(granted,  ia  this  caose,  by  one  of  the  Judges  o 
Court,  within  two  years  from  the  date  of  the  d 
withoDt  any  order  for  a  attperaedeae,  which  was  not  p 
for,)  some  doubt  was  at  first  entertained  opon  the 
tion,    whether,   taking    sections    8178    and    3181    o 


222  KNOXVILLE : 


Harben  vs,  Congdon. 


Code  together,  it  was  intended  to  confer  power  on  the 
Appellate  Court,  or  a  Judge  thereof,  to  is^ue  a  simple 
wrU  cf  error  within  two  years  after  the  judgment  or 
decree  sought  to  be  reversed,  unless  a  supersedeas  were 
also  desired. 

We  are  satisfied,  on  reflection,  that  the  writ  of  error 
was  properly  allowed,  and  that  the  power  was  intended 
to  be  conferred  on  the  Appellate  Court,  or  Judge  thereof, 
to  award  a  writ  of  error  merely,  without  granting  a 
mpefrsedeas, 

2d.  As  regards  the  merits  of  the  cause,  we  think  the 
decree  is  correct.  The  proof  clearly  establishes,  that 
in  the  latter  part  of  1852,  an  agreement  was  entered  into 
between  the  parties,  by  which  Harben  was  empowered 
to  make  contracts  for  the  purchase  of  minej^cd  lands^  to 
be  re-sold  on  speculation;  and  if  approved  by  Congdon, 
the  latter  was  to  furnish  the  money  to  pay  for  the  lands, 
take  the  title  to  himself  as  purchaser,  and  upon  a  re-sale, 
Harben  was  to  receive  one-fourth  of  the  profits  realized 
from  the  speculation. 

It  appears  that,  in  pursuance  of  this  contract,  several 
tracts  of  land  were  contracted  for  by  Harben,  and  con- 
veyed to  Congdon,  and  afterwards  re-sold  by  him  at  a 
large  profit  upon  the  investments.  One-fourth  of  the 
profits  of  one  of  which  speculations,  namely,  the  Nelson 
Carter  property,  with  interest  to  the  date  of  the  decree, 
amounted  to  the  sum  of  $7,161.81,  for  which  a  decree 
was  rendered  in  complainant's  favor. 

The  objection  to  the  decree,  is,  that  the  contract  be- 
tween the  parties,  not  being  in  ivriiing^  was  void  by  the 
Statute  of  frauds.  This  objection  is  not  tenable.  The 
contract  did    not  contemplate    that   any  interest  in    the 
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lands  shoald  be  Tested  in  Harben.  The  legal  effect  of 
the  contract  was  merely  to  confer  on  him  an  agency  to 
make  conti-acts  for  the  purchase,  and  the  stipulation  that 
he  should  have  one-fourth  of  the  profits  of  the  specula- 
tion, was  merely  a  mode  of  compensation  for  his  services. 
To  such  a  contract,  the  Statute  of  frauds  and  perjuries 
has  no  application. 

It  may  possibly  be  correct,  as  argued,  that  a  Court 
of  Equity  would  declare  the  complainant's  proportion  of 
the  profits  to  be  a  lioi  upon  the  lands,  to  secure  the 
payment  thereof;  but  this  does  not  help  the  argument. 
This  is  done  in  favor  of  a  purchaser  of  lands  by  parol 
contract,  who  has  advanced  the  purchase  money  upon  the 
faith  of  such  contract,  which  the  other  party  refused  to 
execute. 

Decree  affirmed. 


Henderson  &  Beeson  vs.  Rice  &  Gaines. 


1.  Privy  Examination  of  Femes  Covert.  Act  q/"  1888.  The  Act  of 
1883  prescribes  a  set  form  for  the  certificate  of  a  privy  examination 
of  a  married  woman ;  and  no  material  fact,  made  necessary  by  the 
law,  will  be  implied.  A  certificate,  that  "the  said  Jane  Henderson 
acknowledged  the  same  to  be  her  act  and  deed,  and  declared  that  she 
had  willingly  signed,  sealed  and  delivered  the  same,  and  that  she 
wished  not  to  retract  it,  *'  is  fatally  defective. 

2.  Voluntary  Conveyance.  Active  interference  of  Chancery.  A  com- 
plainant, in  the  absence  of  fraud  or  other  ground  of  equity,  cannot 
invoke  the  active  interference  of  a  Court  of  Chancery  to  set  aside 
a  conveyance,  even  if  it  is  a  voluntary  one. 
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8.  ScBETT.  CforuiderAtion.  When  a  principal  and  his  surety  join  in  the 
execution  of  a  deed  of  trust,  the  consideration  to  the  principal  is  a 
sufficient  consideration  to  bind  the  surety. 


FROM  SULLIVAN. 


There  was  a  decree  in  this  cause,  pronounced  in  favor 
of  the  respondents,  at  the  May  Term,  1860,  of  the 
Chancery  Court,  Chancellor  T.  Nixon  Van  Dyke,  pre- 
siding.     Complainants  appealed. 

T.  A.  B.  Nelson,  for  complainants. 

« 
J.  B.  Heiskell,  for  Rice  and  Gaines. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

On  the  5th  of  February,  1842,  the  complainant,  Jane 
Henderson,  and  her  husband,  John  Henderson,  now  de- 
ceased, together  with  the  other  complainant,  Elizabeth 
Benson,  joined  in  the  execution  of  a  deed  of  trust,  by 
which  a  tract  of  land  of  one  hundred  acres,  lying  in 
Sullivan  County,  was  conveyed  to  a  trustee,  for  the  pur- 
pose of  indemnifying  one  John  S.  Gaines,  as  the  surety 
of  said  John  Henderson,  in  two  notes,  for  upwards 
of  $300. 

The  land  was  sold  by  the  trustee,  on  the  15th  of 
August,  1851,  and  was  purchased  by  said  John  S. 
Gaines,  who  sold  and  conveyed  the  same  to  the  defend- 
ants, Charles  &  Orville  Rice,  on  the  22d  of  Nov.,  1863. 

The  privy  examination  of  Jane  Henderson,  touching 
her  execution  of   said    deed  of  trust,  was  taken    by  a 
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Commissioner,  appointed  pursaant  to  the  Act  of  1833, 
ch.  92,  sec.  2,  and  the  first  question  to  be  considered, 
is   the  safficiencj  of  the   Commissioner's  certificate. 

The  statement  in  the  certificate  is,  "that  the  said 
Jane  Henderson  acknowledged  the  same"  (the  deed  of 
trust)  to  be  her  act  and  deed,  and  declared  that  she 
had  vnUingly  signed,  sealed  and  delivered  the  same,  and 
thai  she  wished  not  to  retract  it. 

By  comparing  this  statement  with  the  form  prescrib- 
ed in  the  Act  of  1833,  it  will  be  seen  that  it  is  fatally 
defective.  The  essential  fact  required  to  be  certified, 
that  the  feme  covert  executed  the  deed  "/redy,  volunta- 
rity  withovt  oomptdsion,  constraint,  or  coercion,  by  her 
husband,^  is  wholly  omitted. 

The  certificate  is  simply  a  nullity,  and  the  deed,  as 

regards  Mrs.  Henderson,  can  have  no  legal  effect 
whatever. 

The  ingenious  argument,  that  the  certificate  implies 
all  that  is  demanded  by  the  prescribed  form  contained 
in  the  Statute,  is  altogether  fallacious.  A  set  form 
being  prescribed,  all  implication,  as  to  every  material 
fiict  made  necessary  by  the  law,  is  entirely  excluded. 

All  that  is  certified,  may,  in  some  sense,  be  true: 
that  is,  the  feme  may  have  signed  and  sealed  the  deed 
"willingly,"  and  yet  the  consent  of  the  will  may  have 
been  superinduced  by  improper  constraint  or  coercion. 

So  far,  therefore,  as  Mrs.  Henderson's  interest  in  the 
land  is  concerned,  it  remains  in  her,  wholly  unaffected 
by  the  deed  of  trust. 

The  next  question  is,  whether  the  deed  of  trust  is 
binding  on  Elizabeth  Beeson.  It  is  assumed  that  it  is 
16 
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not,  on  the  ground  of  want  of  consideration,  as  to  her. 
This  objection  is  not  tenable.  She  was  sui  juris, 
and  having  voluntarily  chosen  to  place  herself  in  the 
attitude  of  a  surety  for  Henderson,  to  Gaines,  the  con- 
sideration to  her  principal,  was  a  sufiEicient  considera- 
tion to  bind  her. 

Again,  the  contract  is  an  executed  one ;  and  even  if 
the  conveyance  was  purely  voluntary,  she  cannot,  in  the 
attitude  of  complainant,  in  the  absence  of  fraud,  or 
other  ground  of  equity,  invoke  the  active  interference  of 
a   Court  of    Chancery  to   set  aside  the  conveyance. 

Whether  or  not,  the  other  party,  upon  the  assump- 
tion of  want  of  consideration,  would  be  aided  in  en- 
forcing the  conveyance,   we  need  not  stop  to  inquire. 

The  decree,  as  to  Mrs.  Henderson,  is  erroneous,  and 
will  be  modified  thus  far. 


Bean  et  cds.  vs.  Myers  d  ah. 


Will.  Executory  devise,  A  testator  gaye  all  his  property  to  his  wife, 
<'  during  her  natural  life,  with  full  privilege  to  sell  and  use  the  same, 
to  pay  any  debts  that  may  be  owing,  or  for  her  support,  and  for  all 
other  legal  purposes ;  "  the  effect  of  this  language  is,  to  giro  the  wife 
unlimited  power  of  disposal,  and  Test  the  whole  estate  in  her.    It  is 
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of  the  essence  of  a  valid  executory  deTise,  that  it  is  not  in  the  pover 
of  the  first  taker  to  defeat  it,  by  any  act  of  his.  If  an  unlimited 
power  of  disposal  be  given  to  the  first  taker,  an  absolute  estate  tests 
in  him. 


PROM  HAWKINS. 


There  was  a  decree  in  this  cause,  in  favor  of  com- 
plainants, at  the  November  Term,  1859.  Chancellor 
Sbth  J,  W.  LucKEY,  presiding.    Respondents    appealed. 

Powell,  for  complainants. 
Hall,  for  respondents. 

McKiNNBY,  J.,  delivered  the  opinion  of  the    Court. 

The  only  question  for  our  consideration  in  this  cause, 
arises  upon  the  following  clause  of  the  Will  of  Mordecai 
Bean,  deceased. 

"I  give  and  bequeath  to  my  wife,  Catherine  Bean, 
all  my  household  and  kitchen  furniture,  my  stock  of  all 
kinds,  my  plantation,  and  all  its  appurtenances,  and  all 
the  grain  and  forage,  together  with  all  I  possess,  during 
her  natural  life,  with  full  privilege  to  sell  and  use  the 
same ;  to  pay  any  debts  that  may  be  owing,  or  for 
her  support,  and  all  other  legal  purposes.  I  have  here- 
tofore given  to  all  my  children  what  I  allowed  them,  un- 
less there  should  something  remain  after  my  wife's  death, 
which  I  allow  to  be  equally  divided  among  my  children." 
The  Chancellor  held,  that,  by  the  proper  construction 
of  this  clause,  the  interest  of  Mrs.  Bean  was  limited  to 
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a  life  estate ;  and  that  the  executory  bequest  over,  was 
consequently  valid.  Upon  the  authorities,  and  especially 
our  own  decisions;  this  construction  cannot,  we  think, 
be  maintained.  It  is  of  the  essence  of  a  valid  execu- 
tory devise  or  bequest;  that  it  is  not  in  the  power  of 
the  first  taker  to  defeat  it,  by  any  act  of  his.  If  the 
remainder  over,  by  way  of  executory  devise,  be  good, 
it  necessarily  results,  that  the  first  taker  has  nothing 
more  than  a  life  interest ;  and  the  estate  in  his  hands 
is  inalienable,  and  should  he  attempt  to  alien  or  waste 
it,  a  Court  of  Chancery  would  interpose  to  impound  it. 
But  it  is  well  settled,  that  if  an  unlimited  power  of 
disposal  be  given  to  the  first  taker,  an  absolute  estate 
rests  in  him,  and  the  executory  limitation  is  nugatory : 
See  Smith  vs.  Bell,  Martin  &  Terg.,.  302;  3  Hum., 
631;  2  Terg.,  558;   10  Yerg.,   290. 

Applying  these  principles  to  the  clause  of  the  Will 
under  consideration,  it  is  clear  that  Mrs.  Bean,  the 
first  taker  of  the  estate,  was  vested  with  an  unlimited 
power  of  disposal.  Such  is  the  result  upon  the  technical 
rule  of  law,  governing  the  cases,  and  such,  it  would 
seem,  was  the  actual  intention  of  the  testator. 

The  full  privilege  or  power  given,  to  sell  and  use 
the  property  for  payment  of  debts  for  her  support,  and 
for  all  other  legal  purposes.  What  more  unlimited 
power  could  have  been  conferred?  She  may  sell  not 
only  for  the  purposes  specifically  enumerated,  but  for 
any  and  all  other  legal  purposes.  No  restrictions  upon 
the  power  of  disposal  can  be  implied  from  the  words, 
legal  purposes.  The  word  "legal"  might  be  treated  as 
a  mere  expletive ;  bat  this  is  not  necessary :  for  the 
law  knows  of  no  broader  powers  of  disposal,  than  the 
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power  of  alienation  /or  any  lawfvl  purpose.  To  inhibit 
the  power  of  alienation  for  an  urJavfd  purpose,  would 
be  a  solecism ;  for  this  restraint,  in  legal  contempla- 
tion, is  imposed  upon  every  owner  of  property. 

Nor,  taking  the  whole  clause  together,  can  any  re- 
straint be  held  to  exist,  by  force  of  the  specific  power 
to  alienate  for  certain  purposes.  The  force  of  this 
consideration  is  overcome  by  the  following  sweeping 
power  of  disposal,  as  well  as  by  the  obvious  intention 
of  the  testator,  to  be  gathered  from    the  whole  clause. 

If  there  could  be  any  doubt,  as  to  the  intention  of 
the  testator,  from  the  terms  of  the  power,  it  is  put  to 
rest  by  what  follows:  namely,  the  express  declaration 
that  the  testator  had  previously  given  to  his  children, 
''what  he  allowed  them,''  unless  at  his  wife's  death, 
something  should  be  left  undisposed  of  by  her.  This 
is  the  effect  of  the  provision;  and  it  demonstrates  the 
intention  to  leave  it  to  the  will  and  pleasure  of  Mrs. 
Bean,  to  exhaust  the  property  in  her  lifetime,  or  other- 
wise, as  she  might  think  fit. 

The  decree  will  be  reversed,  and  the  bill  dismissed. 
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COGDELL  V8.   TeTT. 

1.  Trespass.  Damages  /or  unintentional  injury  to  a  third  party.  A 
party  unlawfully  engaged  in  a  fight,  is  liable  in  damages  for  an  an- 
intentional  injury  inflicted  by  him  on  a  person  not  engaged  in  the 
flght.  But  if  such  person  placed  himself  in  the  way  for  any  unlawful 
or  improper  purpose,  the  law  leaves  him  to  suffer  the  consequences ; 
and  even  if  no  such  improper  purpose  was  intended,  still,  if  he  reck- 
lessly and  unnecessarily  placed  himself  in  a  situation  which  exposed 
him  to  danger,  it  was  his  own  folly,  and  he  is  without  remedy. 

2.  Pleading.  Pleas  of  son  assault  demense^  and  not  guilty.  Where  son 
assault  demense  is  pleaded,  together  with  the  plea  of  not  guilty,  the 
latter  plea  puts  tho  plaintiff  upon  proof  of  every  material  allegation 
in  the  declaration. 


FROM  COCKE. 


This  cause  was  tried  before  Judge  T.  W.  Turley,  at 
the  August  Term,  1860.  The  jury  rendered  a  verdict  in 
favor  of  the  defendant.      The  plaintiff  appealed. 

Randolph  and  T.  D.  Arnold,  for  plaintiff  in  error. 

A.  J.  Fletcher,  for  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  judgment  must  be  reversed.  It  is  clearly  proved, 
that  in  the  difficulty  between  Yett  and  Brooks,  the 
former  struck  the  first  blow  with  a  yard-stick,  and  re- 
peated it  two  or  three  times.  If  previously  assaulted  by 
Brooks,  as  the  weight  of  the  proof   seems  to  establish, 
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the  assault  was  only  with  his  hand,  or  fist;  no  weapon 
being  used  by  Brooks  at  the  time,  or  until  after  he  re- 
ceived the  blows  with  the  yard-stick,  as  it  would  seem. 

Upon  this  proof,  it  cannot  be  afiGirmed  that  Yett  was 
blameless  in  the  eye  of  the  law.  We  are  not  prepared 
to  admit  that  the  use  of  the  yard-stick  was  justifiable,  in 
resisting  an  assault  made  by  one  who,  at  the  time,  was 
unarmed.  But  be  this  as  it  may,  it  would  seem,  from 
the  proof,  as  set  forth  in  the  record  before  us,  that  Yett 
fought  tviUingh/;  and  both,  we  think,  were  guilty  of  an 
affray.  There  is  nothing  in  the  proof  to  show  that  Yett 
might  not  easily,  and  with  safety  to  himself,  have  avoided 
the  difficulty,  by  retreating,  and  refusing  to  enter  into  the 
quarrel  and  fight.  Clearly,  there  existed  no  such  imvi- 
table  necessity^  as  would  be  sufficient  to  excuse  the  de- 
fendant for  putting  out  the  eye  of  plaintiff,  though  wholly 
innocent  of  any  such  intention. 

The  act  of  engaging  in  the  fight  with  Brooks  being 
uvlawfid^  the  defendant  would  be  liable  in  damages  for 
an  injury  inflicted  by  him  on  a  third  person  during  the 
fight,  though  no  such  injury  may  have  been  intended ; 
provided,  such  third  person  had  not,  by  his  own  im- 
proper conduct,  brought  the  injury  upon  himself,  by 
officiously  and  improperly  intruding  himself  in  the  way 
of  danger. 

The  case  is  one  of  no  very  strong  merits,  perhaps,  on 
the  part  of  the  plaintiff.  He  was  the  brother  in-law  of 
Brooks,  and  if  present  at  the  time  the  blows  with  the 
yard-stick  were  inflicted  by  defendant  on  Brooks,  (about 
which  fact  there  is  a  direct  conflict  in  the  proof,)  his 
attitude,  at  the  time,  was  at  least  equivocal,  from  the 
proof.     He  was    standing    in    contact    with    Brooks,    as 


232  KNOXVILLE 


Cogdellv«.  YelC 


stated  on  the  one  side,  and  it  is  not  shown  that  he  at- 
tempted to  suppress  the  affray.  If  he  placed  himself 
in  that  condition  for  any  unlawful  or  improper  purpose, 
the  law  would  leave  him  to  suffer  the  consequences;  and 
even  if  no  such  purpose  was  entertained,  still,  if  he  reck- 
lessly and  unnecessarily  placed  himself  in  a  situation 
which  necessarily,  in  some  degree,  exposed  him  to  injury, 
it  was  his  own  folly,  and  in  such  case  he  would  be 
without  remedy:  See  2  Grcenleaf,  sec.  94;  Whirly  m. 
Whitemore,  1  Head's  Report,  610. 

The  plea  of  son  assavU  demense  was  wholly  inappro- 
priate to  the  case,  as  presented  in  the  record  before  us. 
But  where  that  plea  is  properly  pleaded,  together  with 
the  plea  of  not  guilty,  the  latter  plea  puts  the  plaintiff 
upon  proof  of  every  material  allegation  in  the  declara- 
tion, as  the  Court  properly  held. 

Upon  a  charge  free  from  exceptions,  the  verdict  might 
be  supported  upon  the  evidence  in  this  record,  on  the 
ground,  first,  of  the  conflict  in  the  proof,  as  to  whether 
the  plaintiff  was,  in  fact,  present  in  the  house  where  the 
affray  commenced ;  and,  secondly,  that  if  he  were  present, 
he  may  have  voluntarily  and  improperly,  or,  it  may  be, 
unlawfully,  placed  himself  in  danger  of  an  accidental  and 
unintentional  injury. 

But,  from  the  charge,  the  jury  may  have  been  misled 
into  the  conclusion  that  the  act  of  violence  towards 
Brooks,  under  the  circumstances,  was  latqfulf  and  possibly 
this  may  have  been  so  upon  the  facts,  as  proved  on  the 
trial;  but  we  think  it  is  not  so,  upon  the  meagre  and 
unsatisfactory  statement  of  the  proof  in  this  record. 

And  on  this  latter  ground,  alone,  we  feel  constrained 
to  reverse  the  judgment. 
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Hale  vs.  Hale. 

,  1.  UsviiT.  Compound  inUreai  it  not  untrioui.  Computation  of  interesti 
upon  interest  turned  into  principal,  does  not  increase  the  rate  of 
interest  upon  the  original  loan,  and  is  not  usury. 

2.  INTEREST.  Confound  %n(ere$t  may  be  agreed  upon.  When  the  pay- 
ment of  interesti  at  stated  periods,  forms  part  of  the  contract,  and 
upon  the  faith  of  its  payment  at  the  times  agreed  upon,  the  payment 
of  the  principal  is  postponed  to  a  distant  day,  interest  may  be  re- 
eoTered  upon  the  interest,  Arom  the  time  it  falls  due.  After  interest 
becomes  due,  it  may,  by  agreement,  be  turned  into  principal,  and 
bear  interest. 


FROM  OBEENE. 


This  bill  was  filed  to  enjoin  a  judgment  at  law,  on 
the  ground  that  there  was  usury  in  the  note  upon  which 
the  judgment  was  founded.  The  Court,  at  the  May 
Term,  1860,  dismissed  the  bill.  Chancellor  Lucket  pre- 
siding.     Complainant  appealed. 

Maxwell  &  Millioan,  for  complainant. 

Arnold,  for  respondent. 

McKiHNBT,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  seeks  to  be  relieved,  in  part,  against 
a  judgment  for  $495.57,  obtained  against  him  by  the 
defendant,  on  the  ground  that  the  note  on  which  the 
judgment  was  founded,  was,  to  some  extent,  usurious. 

The  parties  are  brothers,  and  there  seems  to  have 
been  a  course  of  dealings  between  them,  running  through 
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several  years.  On  the  14th  of  May,  1845,  they  made  a 
final  settlement,  the  result  of  which  was,  that  complainant 
fell  in  debt  to  defendant  in  the  sum  of  $813.51,  for 
which  the  former  executed  to  the  latter,  a  bill  single,  due 
one  day  from  date,  and  which,  on  its  face,  purports  to 
be  an  adjustment  of  their  accounts  up  to  that  date. 

Upon  this  bill  single,  suit  was  commenced  on  the 
31st  of  January,  1852,  and  judgment  was  obtained  for 
the  sum  above  stated,  in  September,  1857. 

In  the  progress  of  said  suit  at  law,  the  defendant, 
(now  complainant,)  filed  a  petition  for  the  discovery  of 
the  alleged  usury,  which"  was  answered ;  but,  on  the  trial, 
the  Circuit  Judge  ruled  that  the  matter  of  usury  could 
not  be  inquired  into,  as  there  was  no  plea  of  usury  in 
the  case.  And  in  June,  1858,  this  bill  was  filed,  re- 
iterating pretty  much  the  same  charges  contained  in  the 
petition. 

It  is  alleged  in  the  bill — and  more  explicitly  in  the 
petition  for  discovery,  which  is  part  of  the  evidence — 
that  the  bill  single  for  $813.51  was  made  up  of  the 
amounts  of  several  small  notes,  held  by  the  defendant, 
on  complainant,  previous  to  the  date  of  the  settlement 
before  mentioned;  and  it  is  alleged  that  compound  in- 
terest was  computed  on  said  several  notes,  from  year  to 
year,  and  added  to  the  principal,  each  year,  thus  making 
the  interest  bear  interest;  and  that  by  this  process  of 
compounding,  the  proper  amount  was  swelled  some  $300. 
No  objection,  it  seems,  was  made,  at  the  settlement,  to 
the  computation  of  compound  interest  on  the  several 
small  notes;  and  from  the  statement  in  the  bill,  and  the 
more  explicit  statement  in  the  petition  for  discovery,  it 
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is  manifest  that  it  was  agreed  between  the  parties,  that 
compound  interest  should  be  reckoned  npon  said  notea. 

The  ground  of  complaint  seems  to  be,  that  compound 
interest  was  not  also  allowed  to  complainant,  on  the 
settlement,  on  the  various  items  of  his  account  against 
the  defendant,  as  it  was  understood  between  the  parties, 
was  to  have  been  done,  as  is  alleged  by  complainant. 
This,  however,  is  denied  by  defendant,  and  is  not  suffi- 
ciently proved. 

We  need  not  stop  to  notice  the  improbability  and 
apparent  inconsistency  of  the  statement  of  the  supposed 
ground  of  equity  assumed  in  the  bill,  because,  putting 
the  case  in  the  strongest  possible  aspect  for  the  com- 
plainant, it  is  obvious  that  he  is  entitled  to  no  relief 
against  the  judgment  at  law. 

There  can  be  no  plainer  legal  proposition  stated,  than 
that  compound  interest  is  not  usury.  In  the  language 
of  the  Court,  in  Kellogg  vs.  Hickok,  1  Wend.,  521, 
"compound  interest  has  nothing  to  do  with  the  question 
of  usury." 

It  is  plain,  that  the  computation  of  interest  upon 
interest,  turned  into  principal,  does  not  increase  the  rate 
of  interest  upon  the  amount  of  the  original  loan.  In- 
deed, the  cases  which  hold  that  interest  upon  interest  is 
not  allowable,  concede,  generally,  that  this  does  not 
constitute  usury.  It  is  disallowed  upon  a  principle  of 
supposed  public  policy,  being  regarded  as  a  hard,  op- 
pressive exaction  in  favor  of  negligent  creditors,  and 
t^ndihg  to  usury :  See  5  Paige's  R.,  102 ;  1  Johns.,  Ch. 
R.,  14;  4  Term.  Rep.,  613.  There  is  a  considerable  diver- 
sity of  judicial  opinion  to  be  found- in  the  books  upon 
this  question. 
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According  to  some  of  the  anthorities,  an  agreement 
at  the  time  of  the  loan,  that  if  the  interest  be  not  paid 
at  the  time  stipulated,  it  shall  be  deemed  principal,  and 
bear  interest,  will  not  be  enforced  in  equity.  But  it  is 
otherwise,  it  seems,  where  an  agreement  to  that  effect  has 
been  made  subsequent  to  the  original  contract,  or  when 
the  interest  fell  due:  1  Johns.  Ch.  Rep.,  14-16,  and  cases 
referred  to.  The  reason  of  this  distinction  is  certainly 
not  very  obvious.  The  more  reasonable  doctrine,  as  it 
seems  to  us,  is  that  asserted  in  Kennon  vs.  Dickens, 
Cam.  and  Nov.,  357,  (cited  in  Mowry  vs.  Bishop,  5 
Paige's  Gh.  Rep.,  102,)  namely,  that  when  the  payment 
of  interest  at  stated  periods,  forms  part  of  the  contract, 
and  the  payment  of  the  principal  sum  is  postponed  to  a 
distant  day,  upon  the  faith  of  the  agreement  for  a 
regular  and  punctual  discharge  of  the  interest  at  the 
times  agreed  upon,  equity  and  good  conscience,  at  least, 
require  that  the  debtor  should  fulfill  his  engagement,  or 
render  to  his  creditor  the  usual  equivalent  for  the  non- 
payment of  the  interest  at  the  times  agreed  upon. 

There  are  numerous  other  American  cases  which  have 
sanctioned  the  recovery  of  interest  upon  interest, 
from  the  time  it  became  due,  referred  to,  Mowry  vs. 
Bishop,  above  cited.  We  are  aware  of  no  rule  of  law 
which  would  be  violated,  by  permitting  the  parties  to 
agree  at  the  time  of  the  loan,  that  if  the  interest  be 
not  paid  at  the  time  stipulated,  it  should  be  treated  as 
principal,  and  bear  interest.  This  is  surely  nothing 
more  than  justice  to  the  lender. 

The  doctrine,  that  interest  upon  interest  cannot  be 
stipulated  for  at  the  time  of  the  loan,  or  contract,  has 
been  carried  no  further,  in  the  cases  to  which  we  have 


SEPTEMBER  TERM,  1860.  237 

Hale  vs.  Hale. 

had  access,  than  a  refusal  to  carry  into  effect  such  an 
agreement.  But  if,  after  the  interest  is  due,  an  agree- 
meut  is  made  that  it  shall  carry  interest,  such  an  agree- 
meut  would  be  enforced,  as  we  understand  the  doctrine. 
At  all  events,  it  is  clear,  that  a  Court  of  Equity 
would  not  set  aside,  or  relieve  against,  such  an  agree- 
ment, much  less  would  it  interpose  after  judgment  at 
law,  founded  upon  the  agreement;  nor  if  the  compound 
interest  were  voluntarily  paid,  could  it  be  recovered 
back:  5  Paige's  Ch.  Bep.,  98,  102,  and  cases  there 
cited ;   1  Wend.,  521. 

This  latter  course  of  decision — if  we  were  inclined 
to  follow  it — ^would  deoy  the  complainant  any  relief 
in  this  case.  But,  as  before  stated,  it  seems  to  us, 
that  the  case  of  Kennon  vs.  Dickens,  lays  down  the 
correct  doctrine ;  and  it  appears,  that  in  several  of  the 
States,  the  law  has  been  settled  accordingly.  There 
is,  however,  a  conflict  of  decision  upon  this  subject:  See 
Chitty  on  Con.,  (ed.  of  1848,)  648,  note  1,  where  the 
cases  are  referred  to ;  Mowry  vs.  Bishop,  4  Paige's 
Bep.,  98. 

It  results,  that  in  neither  aspect  of  the  case,  can  re- 
lief be  given  to  couiplainants. 

If  it  be  assumed,  that  it  was  stipulated  in  the  origi- 
nal contract,  that  the  interest  should  be  compounded,  if 
not  punctually  paid,  we  hold,  that  there  is  nothing  il- 
legal or  immoral,  or  contrary  to  policy,  in  such  an 
agreement.  The  interest  is  both  legally  and  equitably 
due  at  the  expiration  of  the  period  limited  for  its  pay- 
ment; and,  if,  instead  of  paying  the  interest,  it  be  con- 
verted into  principal  by  the  previous  agreement  of  the 
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parties,  we  think  there  can  be  no  objection  to  enforc- 
ing such  an  agreement. 

But  if  the  agreement  to  compound  the  interest  were 
made  after  the  interest  became  due,  and  at  the  time  of 
the  settlement,  the  weight  of  authority  is  still  greater 
against  the    claim   to    relief,  as    we    have    before  seen. 

The  decree  will  be  reversed,  and  the  bill  dismissed. 


Walker  vs.  Howell  d  cds. 

1.  Deliyeby  Bond.  Officer's  right  to  recover  on  for/eited  bond*  An 
officer  can  not  recover  upon  a  forfeited  deliyerj  bond,  unless  be  sbows 
that  be,  as  an  officer,  bad  been  made  liable  for  tbe  judgment  against 
tbe  defendant,  and  bad  satisfied  it. 

2.  Evidence.  Officer's  admissions.  Tbe  admissions  of  an  officer,  wbile 
process  is  in  bis  bands,  may  be  used  as  evidence  against  tbe  party  for 
wbom  be  was  acting. 


FROM    JEFFERSON. 


This  was  an  action  founded  on  a  delivery  bond  exe- 
cuted to  plaintiff,  Walker,  as  a  constable,  by  the  testa- 
tor of  Howell.  There  was  a  judgment  at  the  Decem- 
ber Term,  1859,  against  the  plaintiff.  Judge  Turley, 
presiding.      Plaintiff  appealed. 

Robert  Arnold,  for  plaintiff  in  error. 
B.  McFarland,  for  defendants  in  error. 
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McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  action  is  founded  upon  a  delivery  bond  exe- 
cuted to  Walker,  as  a  constable,  by  Mills,  the  testa- 
tor of  Howell  and  wife,   and  others. 

The  plaintiff  failed  in  his  action,  and  has  brought 
the  case  to  this   Court. 

The  facts  material  to  be  noticed  are  as  follows: 
An  execution  upon  a  magistrate's  judgment  was  placed 
in  the  hands  of  Walker,  a  constable  of  Hawkins  County, 
in  favor  of  Powell  &  Co.  vs.  Ferguson,  the  principal, 
and  Mills,  the  stay  or.  This  execution  was  levied  by 
Walker  on  certain  personal  property  of  Mills,  the  stayor, 
who  gave  bond  for  the  delivery  on  the  day  of  sale, 
but  failed  to  deliver  the  same. 

Thereupon,  Walker,  instead  of  proceeding  under  the 
forfeited  bond,  caused  another  execution  to  be  certified 
and  sent  to  Jefferson  County,  (with  the  view  of  co- 
ercing satisfaction  out  of  Ferguson,  the  principal,)  upon 
which  an  execution,  was  issued  pursuant  to  the  Statute, 
by  a  justice  of  the  latter  county.  This  execution  was 
placed  by  Walker,  in  the  hands  of  Price,  a  constable 
of  Jefferson  County,  who,  as  is  alleged  by  the  plain- 
tiff, failed  to  obtain  satisfaction  out  of  Ferguson,  and 
thereupon  Walker,  the  plaintiff  resorted  to  this  action 
to  have  satisfation  out  of  the  parties  to  the  delivery 
bond. 

The  principal  ground  of  defense  on  the  trial,  was, 
that  Price  had,  in  fact,  collected  the  amount  of  the 
judgment  from  Ferguson,  upon  the  execution  placed  in 
his  hands,  and  that  consequently,  the  judgment  was    ex- 
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tinguished.  This  fact  was  submitted  to  the  jory,  and 
found  in  favor  of  the  defendants. 

The  statement  of  Price,  (who  had  removed  beyond 
the  jurisdiction  of  the  Court,)  in  regard  to  his  collec- 
tion of  the  money,  on  the  process  in  his  hands,  was 
admitted  to  go  to  the  jury  as  evidence  in  support  of 
the  defense  relied  on. 

To  this,  exception  was  taken ;  but  the  Court  over- 
ruled the  exception,  and  instructed  the  jury  that  Price 
occupied  the  relation  of  agent,  and  that  his  admission, 
while  the  process  was  in  his  hands,  was  competent  evi- 
dence in  this  action,  for  the  defendants. 

In  this  instruction  we  perceive  no  error:  See  Moore 
V8.  Bettis,  11  Hump.,  68. 

The  discussion  of  this  point,  however,  need  not  be 
pursued,  as  there  is  another  fatal '  objection  to  the  plain- 
tiflPs  recovery. 

The  fact  is  neither  alleged,  nor  proved,  that  the  plain- 
tiff, as  constable,  was  held  responsible  for  the  satisfac- 
tion of  the  judgment  to  Powell  &  Co.;  or  that  he  has 
suffered  loss  or  injury  by  the  non-delivery  of  the  prop- 
erty as  stipulated  in  the  bond. 

Upon  what  principle  then,  can  he  maintain  this  ac- 
tion? The  delivery  bond,  though  taken  to  him  as  con- 
stable, is  not  for  his  personal  benefit,  but  for  the  sole 
benefit  of  the  judgment  creditor,  and  it  inures  in  law 
accordingly.  If  a  suit  be  brought  upon  the  bond  at  all, 
the  officer's  name  is  merely  used  for  the  benefit  of  the 
creditor.  And  if  the  creditor  choose  to  forego  his  reme- 
dy on  the  bond,  or  to  abandon  the  judgment,  what  right 
has  the  officer  to  enforce  the  bond?     None  whatever.     If 
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the  officer,  as  such,  had  been  made  liable  for  the  jadg- 
ment,  and  had  actually  satisfied  it,  it  may  be,  that,  upon 
an  implied  transfer  of  the  judgment  to  him, 'by  operation 
of  law,  he  might  have  resorted  to  an  action  on  the  bond: 
Smith  V8.  Alexander,  4  Sneed,  482;  Lintz  vs,  Thompson, 
1  Head,  457.     But  such  is  not  the  present  case. 

It  is  clear  that  the  plaintiff  shows  no  legal  right  to 
maintain  the  action,  and  for  this  reason,  if  there  were 
nothing  else  in  the  case,  the  judgment  must  be  affirmed. 


Hekeoab  vs.  Isabella   Copper  Company. 

Stocks.  A  guarcmty  thai  stock  ihall  be  worth  a  certain  turn  by  the  expira- 
tion of  tpecified  Ume.  The  proper  market  for  atockt.  A  stipulation 
in  a  guaranty  that  stoolc  shall  be  worth  fiye  dollars,  by  the  expira- 
tion of  three  years,  establishes  that  the  time  for  determining  the 
Taloe  of  the  stock  is  at  the  expiration  of  the  three  years  from  the 
date  of  the  contract,  and  not  any  indefinite  time  within  that  period. 
The  worth  of  the  stock  is  to  be  determined  by  its  value,  in  the  best 
markets,  in  this  or  in  a  foreign  country,  according  to  the  ordinary 
course  of  dealings  in  such  stocks. 


FBOH  pole. 


This  cause  was  heard  before  the  Hon.  John  C.  Gaut, 

presiding  by  interchange  as  Chancellor,  at  the 

Term,  1860.     There  was  a  decree  in  favor  of  complain- 
ant.    Respondents  appeal. 
16 
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Lyon  &  Trbwhit,  for  complainant. 

Jarnagan  k  Smith,  for  respondents. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

On  the  2l8t  of  July,  1863,  Henegar  sold  and  conveyed 
to  Lyroan  W.  Gilbert,  "one  undivided  half  of  all  the 
mines,  minerals,  fossils,  and  fossil  substances,  or  other 
loinerals,  in  and  upon "  certain  specific  lands  lying  in  Polk 
County,  containing  in  all,  three  hundred  and  forty  acres. 
The  consideration  recited  in  the  conveyance  is  three  thou- 
sand five  hundred  dollars  in  money,  and  the  "further 
consideration  of  ten  thousand  shares  in  a  company  there- 
after to  be.  formed  upon  the  lands."  The  said  sliarea  to 
be  of  the  nominal  value  of  ten  dollars  each ;  with  a  guar- 
antee on  the  part  of  Gilbert,  that  the  shares  should  be 
worth,  and  sell  for  five  dollars  per  share,  in  three  years 
from  the  date  of  the  conveyance. 

An  instrument  of  guaranty  was  accordingly  executed, 
by  Gilbert,  of  even  date  with  the  conveyance;  in  which 
he  binds  himself  to  Henegar,  "that  said  stock  shall  be 
worth,  and  selling  for,  five  dollars  a  share,  at  least, 
within  the  next  three  years.  And  that  in  case  the  said 
stock  shall  fail  to  be  worth  five  dollars  per  share  within 
said  time,  that  then,  in  that  case,  he,  the  said  Gilbert, 
shall   make   good  the  same." 

On  the  26th  of  January,  1854,  said  Gilbert,  and 
five  other  persons,  were  incorporated  by  the  Legisla- 
ture of  this  State,  "a  body  politic  and  corporate,  by 
the  name  and  style  of  the  "Isabella  Copper  Company," 
for  the  purpose  of  exploring  and  mining  for  copper 
and  other  ores,"  &c. 
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Afterwards,  on  the  18th  of  August,  1855,  Gilbert  con- 
Teyed  his  interest,  under  the  purchase  from  Heuagar, 
to  the  Copper  Company ;  and  said  company  placed 
itself,  in  all  things,  in  the  shoes  of  Gilbert,  and  be- 
came bound  to  Henegar,  by  a  new  guarantee,  that  the 
ten  thousand  shares  of  stock  in  said  company  "will  be 
worth  at  least  five  dollars  per  share,  in  three  years  from 
the  21st  of  July,  1853,  and  if  not  worth  that  much,  by 
the  expiration  of  said  three  years,  that  said  company 
will  make  good,  and  pay  over  the  deficiency,  to  the  said 
Henegar,  or  Ins  assigns."  The  former  guarantee  of  Gil- 
bert was  surrendered.  A  certificate  of  the  ten  thousand 
shares  of  stock  was  issued  and  delivered  to  Henegar, 
who  transferred  two-thirds  of  the  stock  to  others,  retain* 
ing,  himself,  8,383  shares  thereof. 

After  the  expiration  of  three  years,  namely,  on  the 
25th  Sept,  1856,  Henegar  filed  this  bill,  the  substantial 
ground  of  which  is,  that  his  stock  in  said  company 
remained  unsold,  for  the  reason,  that  it  had  not  been, 
within  the  three  years,  nor  was  it,  at  the  time  of  filing 
the  bill,  of  any  market  value. 

The  answer  of  the  company  denies  that  the  stock 
was  of  no  market  value  within  the  three  years  limited 
in  the  contract,  and  avers  that  considerable  sales  of  the 
stock  of  said  company  had  been  made  in  the  city  of 
New  York,  within  three  years,  at  $4.50  per  share,  and 
upwards ;  and  that  one  thousand  shares  had  been  sold  at 
five  dollars  per  share*  And  these  averments  are  sus- 
tained by  proof.  But  it  appears,  from  the  record,  that 
in  Tennessee,  said  stock  was  not  in  demand,  at  any  time 
within  the  three  years,  or  since;  and  that,  in  the  Ten- 
nessee market,   it  would  not  command    more  than  25  to 
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50  cents  per  share,  and  that  but  little  could  be  sold  at 
this  reduced  price. 

The  bill  seeks  to  hold  the  company  liable  for  the  full 
amount  of  five  dollars  per  share,  of  the  stock,  upon  the 
assumption,  that,  in  Tennessee,  the  place  of  the  contract, 
the  stock  was  really  of  no  value  in  the  market,  at  the 
expiration  of  the  period  of  three  years,  or,  at  least,  that 
the  company  shall  make  up  the  diflference  between  five 
dollars  per  share,  and  the  merely  nominal  value  of  the 
stock  in  the  Tennessee  market,  at  the  expiration  of  the 
three  years. 

It  appears  that  the  corporators  of  the  "Isabella  Cop- 
per Company,"  were  residents  of  New  York,  and  that 
the  office  of  the  Company  was  there. 

For  the  complainant,  it  is  insisted,  that,  by  the  proper 
construction  of  the  guarantee,  the  time  for  the  ascertain- 
ment of  the  value  of  the  stock,  was  the  day  of  the 
expiration  of  the  period  limited,  and  the  place,  the  Ten- 
nessee market 

On  the  other  hand,  it  is  maintained,  that  the  value 
of  the  stock  is  to  be  determined  by  the  price  at  which 
it  was  selling,  or  might  have  been  sold,  in  the  principal 
stock  markets  of  the  Union,  if  not  of  the  world.  And 
as  the  proof  shows,  that  the  city  of  New  York  is  the 
chief  market  for  such  stocks  in  this  country,  it  is  insisted 
that  the  utmost  the  complainant  can  be  entitled  to,  is, 
the  difference  between  five  dollars  per  share,  and  the 
highest  price  at  which  the  stock  was  sold,  or  might  have 
been  sold,  in  the  New  York  market,  at  any  time 
vnthin  the  limited  period,  and  not  the  reduced  price  at 
which  it  was  selling  at  the  expiration  of  that  period. 
It  will  be  seen  by  comparing   the  guarantee  of   Gilbert, 
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with  that  subsequently   given  by  the  company,  that  there 
is  a  yerbal  difference,  at  least,  between  them. 

By  the  former,  it  is  stipulated,  that,  "if  the  stock 
shall  fail  to  be  worth  five  dollars  per  share  within  said 
time,  then  he,  Gilbert,  shall  make  good  the  same." 

But,  in  the  latter  guarantee,  it  is  provided,  that,  if 
the  stock  shall  not  be  worth  five  dollars  per  share,  "2^ 
ihe  expircUion  of  said  three  yeara,^^  the  company  will 
make  good  and  pay  over  the  deficiency  to  said  Hene- 
gar," &c. 

The  latter  stipulations,  though  not  so  variant  in  the 
meaning,  as  to  materially  effect  the  construction  from  the 
former,  is  more  explicit,  and  establishes  that  the  proper 
time  for  determining  the  market  value  of  the  stock  is 
at  the  "expiration"  of  the  three  years  from  the  date  of 
the  contract  and  not  any  indefinite  time  "within"  that  period. 

The  reservation  of  so  long  a  time,  was,  obviously,  for 
the  benefit  of  the  company.  But  with  this  advantage 
on  the  part  of  the  latter,  the  risk  was  taken  upon  itself, 
that  the  stock  should  be  worth  the  price  fixed  upon,  not 
merely  within  the  three  years,  but  at  the  expiration  of 
that  time.  It  is  certainly  true,  that  the  complainant 
might  have  sold  his  stock  at  any  time  within  the  period 
limited,  but  he  was  not  bound  to  do  so,  especially  at  a 
less  price  than  five  dollars  per  share.  It  is  clear,  that, 
if  he  had  voluntarily  sold  within  the  three  years,  at  less 
than  five  dollars,  it  would  have  been  at  the  peril,  that  if 
the  price  advanced  to  five  dollars  within  that  time,  the 
guarantor  would  be  discharged,  and  the  complainant  must 
have  borne  the  loss. 

The  complainant  was  not  bound  to  foresee  the  state 
of  the  market  at   the  end  of  the  three  years:  the  hazard > 
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as  to  that  matter,  was  devolved,  not  upon  him,  but  upon 
the  company.  He  was  safe  in  reposing  upon  his  guaran- 
tee, that,  at  all  events,  h»s  stock  would  be  worth  five 
dollars  per  share,  to  him,  at  the  espiration  of  the  limited 
period,  irrespective  of  its  value  in  the  market.  Whether 
or  not,  in  the  event  the  price  of  the  stock  had  ad- 
vanced to  five  dollars,  at  any  time  within  the  three  years, 
the  company  could  have  shifted  the  risk  of  the  market 
over  upon  the  complainant,  by  requesting  him  to  avail 
himself  of  the  then  market  value,  we  need  not  inquire. 
Possibly  it  would  be  held,  that,  the  complainant  had  the 
right,  under  the  terms  of  the  guarantee,  to  hold  on  to 
his  stock,  in  the  expectation  that  its  value  might  ad- 
vance above  five  dollars  by  the  expiration  of  the  limited 
time,  having  the  assurance,  by  the  terms  of  the  guarantee,  that 
it  would  be  worth  to  him,  at  least,  that  price,  in  any  event. 

The  whole  thing  was  a  mere  speculation  at  the  time 
of  the  contract,  the  stock  had  no  fixed,  perhaps  no  in- 
trinsic value ;  and  it  depended  upon  matters  of  chance, 
whether  it  would  ever  be  of  any  value. 

The  future  developement  of  rich  minerals  upon  the 
land;  and  the  rage  for  speculation,  might,  in  the  course 
of  a  few  years,  give  it  a  high  value,  or  the  bubble 
might  burst,  and  tlje  stock  prove  utterly  valueless. 
This  hazard  was  known  to  the  parties ;  and  in  view 
of  it,  the  company  stipulated  for  such  a  period  of 
time,  as  was  thought  would  be  amply  sufficient  to  test 
the  extent  and  value  of  the  minerals,  and  also  to  ad- 
vance the  stock  to  a  fair  value  in  the  market. 

It  is  very  clear  that  the  Company  had  the  whole 
period  of  three  years  to  make   the  experiment,  and  if,  at 
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the  close,  though  it  were  the  very  last  day,  the  stock 
chanced  to  be  of  the  value  of  five  dollars  per  share, 
their  guarantee  would  have  beeu  fulfilled.  And  as  the 
operation  of  the  contract  must  be  mutual,  it  is  no  less 
clear,  that  the  complainant  could  not  be  compelled  to 
dispose  of  his  stock  before  the  end  of  the  term  fixed  on, 
because,  by  possibility,  at  that  time  it  might  have  ad- 
vanced bevond  five  dollars. 

w 

But  ^n  the  next  place,  we  think  the  value  of  the 
stock  .iv  the  end  of  the  tlirec  years,  is  not  to  be  regu- 
lated hy  the  de\nand  or  ralue  in  the  home  market,  but 
by  its  value  at  that  «:ime,  in  the  usual  markets  for 
such  stocks  in  any  of  tlic  States  of  Lhe  Union,  or  even 
in  foreign  markets,  if  in  the  course  of  dealing  in  such 
stocks,  foreign  markets  were  resorted  to  for  the  sale 
thereof,  by  speculators  of  this  country.  It  cannot  be 
supposed  that  the  parties  intended  to  regulate  the  value 
of  the  stock,  by  a  markei;  in  which  there  was  little  or 
no  demand  for  it.  They  must  be  taken  as  men  of  ordi- 
nary common  sense  to  have  intended,  that  the  stock,  if 
sold,  should  be  offered  in  the  best  markets,  no  matter 
where.  And  by  the  same  criterion,  the  value  must  be 
fixed  in  the  state  of  the  case  Ti.ftsented  in  the  record. 

The  I'esuU  oC  oui*  i»pinion  /is,  c^iat  the  measure  of 
comnensation  to  which  the  comfilaiuanli  is  entitled,  is 
the  difference  between  five  dollars  and  the  current 
value  of  the  stock,  immediately  on  the  expiration  of  the 
three  years  in  the  best  markets  for  the  sale  of  this  and 
similar  stocks  in  this  country,  or  in  a  foreign  country, 
according  to  the  ordinary  course  of  dealings  in  such 
stocks. 

Decree  affirmed. 


L  Sk  RL,  >>.  CUlei  ei  aU. 


■  £  ^ARif^.  Et'bs.,  v8.  Chiles  et  (ds. 


S^   :«t.       wm-  ^m^.   ^(  p«-a^  eon/ir  f^Ai  0/  freedom   upon  Ati 
.'  -.     T^  i^«9i  .'I  rraadom— m  Eu-  as  it  ia  Id  Ihe  power  of  the  owner 

/  «r^*  Jst  n^oi  npun  kis  bUto— nikj  be  coDferred  by  parol; 
3v:~'La<  -^urc  1  TMuisitB  ibaa  tbe  full  and  free  coiueat  or  agreemeat 
.:  J*  .«a*r,  :u  :ttn«  c&e  stare  vith  auch  a  right.  The  right  is  not 
'.•(MtMii  '^  'OK*  of  a  fi>rmal  contract,  in  the  legal  seage ;  for  the 
T>4«Ki,  <B  :-uca.  IS  imapabl*  of  making  a  coatract  for  hie  f^edum,  or 
.i  Mji>3);  i  raiiatiiv  noaaidcTatioa. 

SUUL  Si'jrM  irr  tM  tka  froperlg  nf  Ou  eilaU,  upon  the  Jeath  of  an 
,K<«'  '-'  •«  j—enad  to  tkiirfTftdom.  Slaies,  Test«d  with  a  right  of 
irrtMm,  art  not  ih«  property  of  the  estate,  upon  the  death  of  the 
/mavt.  r>«*  ai*  tBtilled  to  their  tMedom,  and  must  be  sent  to  the 
«ri»Mn  -MMst  of  AMea,  unleaa  the;  bring  tbemselTes  within  the 
uodi^iM  of  Um  r«G«Bt  statute  npou  tliat  sobjeet. 


FBOU  EKOX. 


CSiamvllor  Seth  J.  W.  Luckey,  at   the    July   Term, 
*>i$i).  j[ttr«  a  decree  against  the  compIainaDts  from  which 

0  &  Temple,  for  comptainaQts. 

Washburng  and   Lton,  for  respondents. 

.,  delivered  the  opinion  of  the  Gonrt. 

of  December,  1850,  and  3d  of  January, 
liles  conveyed  certain  slaves  to  Jesse  Wil- 
am   Hodgers,  respectively,  by  bills  of  sale 
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absolate  upon  their  faces,  reserving  possession  of  the 
slaves,  however,  daring  his  life.  The  sole  object  of  these 
conveyances,  was  to  effect  the  emancipation  of  said  slaves, 
immediately  on  the  death  of  said  Chiles ;  and  this  method 
was  resorted  to,  by  the  advice  of  Williams  and  Rodgers, 
that  in  the  state  of  the  law,  the  slaves  could  not  be 
emancipated  by  Will,  or  otherwise  than  in  the  mode 
stated. 

Finding  that  he  had  been  deceived  by  Williams  and 
Rodgers,  in  whom  he  had  placed  great  confidence,  and 
that  they  were  frandulently  setting  up  claims  to  the  slaves 
as  absolute  owner,  because  the  trust  had  not  been  ex- 
pressed upon  the  face  of  the  bills  of  sale,  Chiles  filed  a 
bill  in  the  Chancery  Court,  at  Enoxville,  in  May,  185S, 
against  Williams  and  Rodgers,  to  have  the  absolute  bills 
of  sale  cancelled,  and  the  legal  title  divested  out  of  them, 
so  as  that,  his  most  cherished  purposes — the  emancipation 
of  the  slaves — might  not,  by  the  gross  fraud  of  the  trustees, 
be  defeated,  or  in  any  way  embarrassed.  It  is  not  inti- 
mated in  that  bill,  that  Chiles  desired  to  revoke  the  gift 
of  freedom  to  the  slaves ;  on  the  contrary,  their  emanci- 
pation is  re-affirmed  to  be  his  "favorite  object,''  to  secure 
which,  beyond  all  hazard,  was  the  sole  purpose  of  the 
bill. 

Pending  that  suit,  Chiles  died,  and  the  cause  having 
been  revived  in  the  names  of  his  executors,  a  final  decree 
was  made  therein  in  January,  1857,  by  which,  among 
other  things,  said  bills  of  sale  were  declared  fraudu- 
lent and  void,  and  the  possession  of  the  slaves  was  or- 
dered to  be  delivered  to  the  executors  of  Chiles. 

On  the  16th  of  December,  1854,  daring  the  pendency 
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of  that  cause,  Chiles  made  and  pablished  his  last  Will 
and  testament,  in  which  he  provides  for  the  amancipatioa 
of  said  slaves ;  and  devises  and  bequeathes  to  them  cer- 
tain real  and  personal  property. 

The  widow  dissented  from  the  Will,  and  ooe  of  the  ob- 
jects of  the  present  bill  is,  to  have  the  rights  of  the  dis- 
9eni\ng  widow,  and  also  of  the  slaves,  declared  by  a  de- 
cree of  the  Chancellor. 

The  main  point  of  inquiry  is,  were  the  slaves  invested 
with  a  right  of  freedom  by  the  acts  of  Chiles,  prior  to 
the  execution  of  the  Will,  or  is  the  right  to  freedom,  de- 
rived solely  from  the  Will?  The  Chancellor  held  that 
the  right  of  the  slaves  rested  alone  upon  the  Will,  and 
consequently,  that,  as  against  the  dissenting  widow,  the 
slaves  are  to  be  treated  as  part  of  the  testator's  estate  at 
the  time  of  his  death,  to  one-third  of  which  she  is  entitled. 
The  decree,  however,  gives  to  the  widow,  not  one-third 
of  the  slaves  in  specie,  but  the  value  in  money,  of  one- 
third  of  the  slaves,  to  be  paid  out  of  the  pecuniary  l^a- 
cies  given  to  others  by  the  Will. 

We  think  the  decree  is  erroneous.  By  our  law,  the  right 
of  freedom,  so  far  as  it  is  in  the  power  of  ihe  owner  to 
bestow  that  right  upon  his  slave,  may  be  conferred  by 
parol ;  nothing  more  is  requisite  than  the  full  and  free 
consent,  or  agreement  of  the  owner,  to  invest  the  slave 
with  such  a  right.  A  pecuniary  consideration  moving 
from  the  slave  to  the  owner,  is  not  essential.  The  right  is 
not  imparted  by  force  of  a  formal  contract,  in  the  legal 
sense,  for  the  slave  as  such,  is  incapable  of  making  a 
contract  for  his  freedom,  or  of  paying  a  valuable  conside- 
ration, as  he  can  have  nothing  to  give. 
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The  right  must,  therefore,  be  regarded  in  the  present 
case,  as  the  pure  gift  of  the  owner,  based  upon  some 
moral  aLd  not  on  a  legal  consideration. 

Whether  or  not  such  gift  may  be  revoked,  before 
being  complete,  by  the  act  of  emancipation  of  the  slave 
in  the  statutory  method,  we  need  not  now  inquire.  It 
is  clear  that  the  filing  of  the  bill  by  Chiles  against 
Williams  and  Rodgers,  was  not  intended  to  revoke  the 
gift  of  freedom  to  the  slaves;  but  on  the  contrary,  was 
designed  to  secure  rhem  in  that  gift.  And  it  is  no  less 
clear  thai  the  decree  in  that  cause  cannot  be  construed 
to  operate  as  a  revocation  of  the  gift  of  freedom. 

The  decree  contemplated  nothing  more  than  to  divest 
the  legal  title  to  the  slaves  out  of  Williams  and  Rodgers. 
The  right  of  the  slaves  was  not  in  judgment,  nor  were 
they  parties  to  that  suit.  The  trust  by  which  their  right 
was  intended  to  be  secured,  was  not  declared  in  the  bills 
of  sale,  but  vested  solely  in  parcl.  Consequently  the  de- 
cree cancelling  the  bills  of  sale,  and  divesting  the  legal 
title  of  Williams  and  Bodgers,  cannot  be  held  to  have 
any  effect  upon  the  parol  trust,  previously  declared  in 
favor  of  the  slaves;  and  by  which,  in  and  of  itself, 
the  slaves  were  vested'  with  as  perfect  right  of  free- 
dom, as  it  was  in  their  owner's  power  to  bestow ;  which 
gift  was  never  revoked,  but  on  the  contrary,  wa?  re- 
affirmed in  the  bill  filed  against  Williams  and  Bodgers, 
and  also  in  the  Will  of  Chiles. 

In  this  view,  the  slaves  were  not  ihe  property  of 
the  estate  of  Chiles,  at  his  death,  nor  did  they  become 
the  property  of  his  estate,  by  force  of  the  cancellation 
of  the    conveyances    to    Williams    and  Bodgers  by    the 
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decree  rendered  after  his  death,  consequently  the  widow 
can  assert  no  claim  to  said  slaves. 

The  slaves  are  clearlv  entitled  to  their  freedom,  but 
they  must  be  sent  to  the  Western  coast  of  Africa, 
unless  they  shall  bring  themselves  within  the  exemp- 
tion of  the  recent  enactment  upon  that  subject. 

Decree  reversed  and  the  cause  remanded. 


Tipton  vs.  Tipton  dais. 

1.  Wills.  Que  in  judgment.  Upon  the  following  clause  of  a  Will,  viz: 
*'I  do  hereby  give  and  bequeath  to  mj  wife,  Margaret  Tipton,  the 
the  amount  of  estate  and  property  I  got  with  her,  in  marriage,  that  I 
now  have  in  possession,  or  will  be  at  my  death :  Burrell,  Rose,  Sophy 
and  her  children,  Minerva,  Lucy  and  Simon,  and  all  the  property  of 
every  description,  that  I  got  with  her  in  marriage.  Also,  half  of  the 
tract  of  land  whereon  I  now  live,  containing  640  acres,  to  be  laid  off 
at  the  lower  end,  to  suit  her  convenience,  to  include  one-half  the 
cleared  land  and  all  the  buildings,  her  lifetime."  Held,  that  by  this 
clause,  the  widow  took  an  absolute  estate  in  the  slaves,  and  in  the 
children  of  said  slaves  born  after  the  making  of  the  Will,  and  before 
the  death  of  the  testator,  and  that  the  limitation  of  a  life  estate  ap- 
plied only  to  the  real  estate. 

2.  Same.  Ademption.  If  a  note  be  specifically  bequeathed,  and  it  be 
collected,  or  disposed  of  by  the  testator  after  the  Will  is  made,  it  will 
be  an  ademption  of  the  legacy.  The  rule  of  ademption  does  not  apply 
to  general  or  demonstrative  legacies,  that  is,  to  legacies  of  so  much 
money,  with  reference  to  a  particular  fund  for  payment. 
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8.  Sams.  Chrandchildren.  The  word  children  may  be  held  to  in* 
elude  grandchildren,  when  there  is  an  ambiguity  in  the  Will,  and 
the  manifest  intention  of  the  testator  cannot  otherwise  be  satisfied. 


FROM  MONROE. 


This  cause  was  heard  at  the  June  Term,  1860,  and  a 
decree  pronounced  in  favor  of  respondents.  Chancellor 
T.  NizoN  Yak  Dtkb,  presiding.    Complainant  appealed. 

Cook  &  Lyon,  for  complainant. 

Baxter,  Rankin  &  Fleming,  for  respondent. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

The  questions  in  this  cause  arise  upon  the  construc- 
tion of  portions  of  the  Will  of  Jonathan  Tipton,  de- 
ceased. 

The  first  question  is  upon  the  following  clause,  viz : — 
"  I  do  hereby  give  and  bequeath  to  my  wife,  Margaret 
Tipton,  the  amount  of  estate  and  property  I  got  with 
her  in  marriage,  that  I  now  have  in  possession,  or  will 
be  at  my  death:  Burrell,  Rose,  Sophy  and  her  three  chil* 
dren,  Minerva,  Lucy  and  Simon,  and  all  the  property  of 
every  description,  that  I  got  with  her  in  mai'rlage.  Also, 
half  of  the  tract  of  land  whereon  I  now  live,  contain- 
ing 640  acres,  to  be  laid  off  at  the  lower  end,  to  suit 
her  convenience,  to  include  half  the  cleared  land,  and  all 
the  buildings,  her  lifetime." 

After  making  the  Will,  and  before  the  death  of  the 
testator,  the  woman,   Minerva,   named   in  the  Will,  gave 
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birth  to  two  children,  Maria  and  Gilbert;  and  the  wo* 
man,  Sophy,  named  in  said  Will,  gave  birth  to  a  child, 
named  Montgomery. 

Upon  this  clause  -of  the  Will,  we  are  of  opinion,  that, 
the  three  children  born  after  the  date  of  the  Will,  passed 
to  the  widow,  together  with  the  other  slaves  specifically 
named,  and  that  she  took  them  all  absolutely,  and  not 
for  life  only,  as  held  by  the  Chancellor.  The  limitation 
of  a  life  interest  in  the  real  estate,  devised  in  the  follow* 
ing  member  of  the  clause,  has  no  reference  to  the  prece- 
ding bequest  of  the  slaves. 

2d.  The  next  question   is   upon   the   following   bequest 
to    the  widow:  ''also,  the  amount  of  the  following  notes 
John   Stephens,  $293;  Robert  Porter's  note,  $488;   Ruth 
&  Lillard's,  $385." 

After  the  execution  of  the  Will,  the  testator  transferred 
the  above  mentioned  note  on  Ruth  &  Lillard,  to  his  son, 
J.  C.  Tipton,  taking  the  note  of  the  latter  for  the  amount 
of  said  note ;  and  this  note  of  J.  0.  Tipton's,  remained 
amongst  the  valuable  papers  of  the  testator,  at  his  death. 

The  question  is,  was  this  an  ademption^  so  far  as  re- 
gards the  note  on  Ruth  &  Lillard. 

The  solution  of  this  question  depends  upon  whether 
the  legacy  is  to  be  regarded  as  general  or  specific.  The 
rule  of  ademption  does  not  apply  to  general  or  demon- 
strative legacies,  that  is,  to  legacies  of  so  much  money, 
with  reference  to  a  particular  fund  for  payment,  as  if  the 
legacy  be  given  out  of  a  particular  stock,  or  debt ;  for  in 
such  case,  although  the  particular  fund  be  not  in  exis- 
tence at  the  testator's  death,  the  legatee  will  be  entitled 
to  satisfaction  out  of  the  general  estate.  But  if  a  bond, 
or  note,  or  debt  be  specifically  bequeated,  and  it  be  col' 
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lected  or  disposed  of  bj  the  testator,  after  the  making  of 
the  Will,  it  will  be  an  ademption  of  the  legacy :  the  sub- 
ject of  the  legacy  is  extinguished,  and  notliiog  remains 
to  which  the  words  of  the  Will  can  applvi:  Sec  2  Wil- 
liamson on  Ex'rs.,  S20;  Id.,  741. 

According  to    the    weight    of   authority,  the    bequest 

in  the  present  instance,  was  a  specific  bequest  of  the 
notes  or  debts  induced  thereby;  consequently,  the  dispo- 
sition of  the  note  on  Rath  A  Lillard,  by  the  testator, 
in  his  lifetime,   was  an   ademption  pro  tanto. 

3d.  The  word  -'children,"  in  its  legal  signification 
does  not  include  *'  grandchildren.'^  But  it  may  be 
held  to  include  grandchildren,  where  there  is  an  am- 
biguity in  the  Will,  and  the  manifest  intention  of  the 
Will  cannot  otherwise  be  satisfied :  2  Jorman  on  Willp, 
ch.  31,  and  notes;  2  Williamson  on  Ex'rs.,  717,  et  leg. 
Taking  the  codicil  and  the  Will  together,  it  is  perfectly 
clear,  that,  by  the  word  "children,"  in  the  body  of  the 
Will,  the  testator  intended  to  include  the  children  of  his 
deceased  son  and  daughter;  the  codicil  demonstrates  this 
beyond  all  question;  and  upon  any  other  construction  the 
codicil  is  rendered  wholly  inopciutive. 

The  children  of  Sarah  Wilkinson,  (daughter  of  testa- 
tor,) will  take  by  representation,  the  interest  of  their  de- 
ceased parents ;  and  George  B.  Tipton,  (testator's  grand- 
son,) will  take,  under  the  codicil,  a  share  equal  to  the 
sha^e  of  each  one  of  the  Wilkinson  grandchildren. 

The  decree  will  be  modified  accordingly. 
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Peactice.  Submisnon  to  arbitration  a  tRseontinuanee,  Waiver,  An  agree- 
ment|  to  submit  the  subject  matter  of  a  suit  to  the  award  ef  arbitra- 
tors, is  a  discontinuance  of  the  cause.  The  defendant  may  avail  him- 
self of  such  discontinuance  by  motion ;  but,  if  he  fails  to  make  his 
motion  at  the  proper  time,  or  files  exceptions  to  the  award,  and  has  the 
case  placed  upon  the  trial  docket,  he  precludes  himself  from  insisting 
upon  a  discontinuance.  A  defendant  cannot  avail  himself  of  the  dis- 
continuance in  such  a  case,  by  a  plea  of  puit  damier  continuance. 


PROM  UNION. 


This  was  an  action  of  ejectment,  and  after  the  return 
of  the  writ,  the  matters  in  litigation,  were,  by  agreement 
of  the  parties,  submitted  to  arbitrators,  who  made  their 
award  to  the  Court,  which  was  set  aside  upon  excep- 
tions filed  by  defendant;  and  the  case,  on  motion  of  de- 
fendant's counsel,  was  put  on  the  trial  docket,  and  a  plea 
of  puis  dai^rdn  continuance  put  in  by  defendant.  A  trial 
was  had  before  Judge  T.  W.  Turlet,  at  the  October 
Term,  1859.  The  jury  found  the  defendant  guilty  of 
the  trespass  and  ejectment,  but  they  found  the  issue  on 
the  plea  of  pais  darrein  continuance  for  the  defendant. 
The  Court,  upon  the  finding  of  the  jury,  rendered  a 
judgment,  that  by  the  act  of  the  parties,  the  suit  was 
dismissed,  and  that  the  defendant  go  hence,  <&c.  Plaintiff 
appealed. 

Fletcher  &  Shields,  for  plaintiff  in  error. 


•,  for  defendant  in  error. 
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McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment,  brought  by  the 
plaintiff  against  the  defendant,  on  the  17th  of  Mar,  1858. 
The  summons  was  returnable  to  the  Maj  Term,  1858. 
After  the  return  term,  to-wit,  on  the  17th  of  July,  the 
parties,  by  a  writing  in  the  form  of  a  penal  bond,  sub- 
mitted the  subject  matter  of  the  suit  to  the  arbitrament 
and  award  of  three  persons  named  therein,  two  of  whom 
afterwards  made  an  award  in  favor  of  the  plaintiff,  which 
was  returned  into  Court,  although  the  submission  bond 
contained  no  provision  that  the  award  should  be  made 
the  judgment  of  the  Court  in  the  case. 

The  record  shows  that  the  defendant  filed  exceptions 
to  the  award,  which  were  sustained  by  the  Court,  and 
fbe  award  rejected.  And  it  further  appears,  that  on  the 
motion  of  defendant's  counsel,  it  was  ordered  that  the 
"cause  be  placed  upon  the  trial  docket." 

The  defendant  thereupon  filed  a  plea  of  puis  darrein 
ixmtinuance^  setting  up  the  reference  of  the  case  to  arbi- 
trators, by  the  parties,  out  of  Court,  as  a  discontimuxnce, 
upon  which  an  issue  was  made  to  the  county. 

On  the  trial,  the  jury  found  the  defendant  guilty  of 
the  trespass  and  ejectment,  as  charged  in  the  declaration, 
in  proper  form;  but  they  found  the  issue  on  the  plea  of 
puis  darrein  continuance,  for  the  defendant.  And  upon 
this  finding,  the  Court  rendered  judgment,  that  by  the 
act  of  the  parties,  the  suit  was  discontinued,  and  that 
the  defendant  go  hence,  &c. 

From  this  judgment,  the  plaintiff  prosecuted  an  appeal 
in  error. 

The  foregoing  is  a  brief  statement  of  so  much  of  the 
17 
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Tery  novel  and  extraordinary  proceedings  set  forth  in  the 
record,  as  is  essential  to  be  noticed. 

The  judgment  is  palpably  erroneous. 

It  was  certainly  at  the  option  of  the  defendant  to  have 
treated  the  suit  as  discontinued,  by  the  reference  of  the 
case  to  arbitrators,  under  the  circumstances;  and  to  have 
availed  himself  of  this  right,  nothing  more  was  necessary, 
perhaps,  than  a  simple  motion.  But  we  think  the  dis- 
continuance might  be  waived,  and  that  either  by  the 
express  or  tacit  consent  of  both  parties,  the  jurisdiction 
of  the  Court  over  the  case  and  the  parties,  might  be 
restored  and  continued;  and  by  the  conduct  of  the  par- 
ties, as  above  set  forth,  this  effect  was  produced. 

The  defendant,  by  failing  to  move  a  discontinuance  at 
the  proper  time,  and  by  filing  exceptions  to  the  award, 
and  demanding  the  judgment  thereon,  and  still  more,  by 
his  motion  to  have  the  case  placed  upon  the  trial  docket, 
effectually  waived,  and  forever  precluded  himself  from 
insisting  upon  a  discontinuance.  The  plea  of  puis  dar- 
rein contintumoej  the  issue  upon  it,  together  with  the 
verdict  and  judgment  upon  said  plea,  were  all  alike 
unprecedented,  and  must  be  altogether  ignored.  The 
Court  should  have  treated  the  finding  of  the  jury  upon 
the  latter  issue  as  a  nullity,  and  have  rendered  judgment 
for  the  plaintiff,  upon  the  verdict,  on  the  merits  of  the 
case. 

The  result  is,  that  the  judgment  must  be  reversed, 
and  the  proper  judgment  will  be  rendered  here  in  favor 
of  the  plaintiff. 
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8. 


New  CotfXTT.  When  an  individual  may  enquire  into  the  validity  qf, 
A  citizen  and  tax-payer  of  a  county,  ft'om  which  a  portion  of  its  terri. 
tory  is  taken  to  form  a  new  county,  may  file  his  bill|  to  inquire  into 
the  Talidity  of  the  act  creating  the  new  county,  if  he  does  so  before 
the  new  county  becomes  bo  organized  as  to  becone  a  politicul  corpora- 
tion. 

Same.  When  a  County  may,  A  county,  in  its  corporate  character) 
whose  territory  has  been  reduced  below  625  square  miles,  or  her  qual- 
ified Toters  below  1,000,  may  come  into  a  Court  of  Equity,  even  after 
a  new  county  has  been  organized,  and  have  her  territory  or  Toters  re- 
stored to  her  by  decree  of  the  Court;  and  this  is  so,  whether  the 
territory  or  voters  have  been  reduced  by  the  formation  of  a  new 
county,  or  changing  the  line,  and  attaching  a  portion  of  one  county 
to  another. 

Same.  Constiluiional  riyhts.  Before  a  portion  of  a  new  county  will 
be  restored  to  the  county  from  which  it  was  taken,  it  must  clearly 
appear,  by  an  actual  measurement  of  the  territory  of  the  old  county, 
and  an  enumeration  of  its  Toters,  that  her  constitutional  rights,  have 
been  invaded. 


FROM  BLEDSOE. 


This  cause  was  heard  before  Chancellor  T.  NixoN 
Yan  Dyke,  at  the  March  Term,  1860,  upon  the  facta 
stated  in  the  opinion  of  the   Court, 

Frazier  &  Hyde,  Wblcker  &  Key,  for  complainants. 

TBEWHrrr  &  Mitchell,  for  respondents. 


Wbight,  J.,  delivered  the  opinion  of  the  Court 
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We  are  of  opinion,  that  upon  the  frame  of  the  bill, 
and  amended  bills  in  this  case,  Benjamin  F.  Bridge- 
nor, in  his  individual  right,  as  a  citizen  and  inhabitant 
of  Bledsoe  County,  as  well  as  the  said  County,  in  its 
corporate  capacity,  must  be  regarded  as  having  a  proper 
status,  as  complainants,  before  this  Court.  It  is  true, 
that — from  anything  that  appears  in  this  record — the 
said  Bridgenor  does  not  reside  within  the  tenth  civil 
district  of  Bledsoe  county,  nor  is  he  a  tax-payer  there- 
in, and  that  in  the  case  heretofore  before  this  Court, 
where  a  privcUe  individtwH  has  intervened  to  slay  the 
organization  of  a  new  county,  upon  the  ground  that  it 
violated  some  provision  in  the  Constitution,  he  lived 
within  the  territory  of  that  part  of  the  old  county 
sought  to  be  detached,  and  was  subject  to  taxes  in  the 
same. 

But,  we  do  not  see  why  any  citizen  and  inhabitant 
of  the  county,  if  he  be  a  tax-payer, -is  not  so  aggrievd 
by  the  unconstitutional  proceedings — as  that  he  may  ap- 
ply, if  he  do  so  at  a  proper  time — for  a  remedy.  The 
spoliation  of  his  county,  must,  of  necessity,  result  in  an 
inerease  of  taxation  for  public  buildings  and  public  ex- 
penditures, to  his  injury  and  wrong.  We,  therefore, 
tiiink  that  the  said  Bridgenor,  being  a  citizen  of  the 
county  of  Bledsoe,  and  a  tax-payer  therein — ^upon  tho 
recovering  in  some  of  the  former  decisions  of  the  Courts — 
had  such  an  interest  in  the  question — if  he  had  come 
in  time — as  that  he  might  maintain  a  suit;  2  Hum., 
433;  9  do.,  159.  The  original  bill  was  in  his  name, 
alone;  but  the  amended  bills  are  filed  in  his  name, 
for  himself,  as  well  as  on  behalf  of  the  Justices  of 
the  County  of  Bledsoe.     This  makes  the  county  a  com- 
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plainant,  in  its  corporate  character,  the  justices  being 
its  proper  representatives:  Maury  County  vs.  Lewis 
County,  1  Swan,  236.  The  objection,  that  the  names 
of  the  justices  are  used  without  their  assent,  or  author- 
ity, situated,  as  this  case  appears  to  us,  has  nothing 
in  it.  because,  though  the  authority  is  called  in  question 
in  the  answer,  the  want  of  it  is  not  shown  anywhere 
in  the  proof,  and  if  it  were,  the  question  could  not  be 
raised  in  an  answer,  but  was  matter  in  abatement,  or 
a  thing  to  be  taken  advantage  of  by  a  rule  upon  the 
complainant,  Bridgenor,  or  his  attorney,  to  show  by  what 
authority  the  suit  was  being  prosecuted  in  the  names 
of  the  justices :  1  Swan,  239.  It  would  not  do  to  allow 
iiuch  a  defense,  after  the  case  had  been  proceeded  in 
to  a  trial  upon  its  merits. 

But  the  question  still  remains,  whether  the  County 
of  Sequatchie,  before  the  complainant,  Bridgenor,  filed 
his  bill — ^which  was  on  the  18th  of  February,  1858-9 — 
had  been  so  organized,  under  the  Statute  creating  it, 
as  to  become  a  political  corporation  of  the  State.  If  so, 
according  to  the  case  of  Ford  vs.  Forwer  et  cds.,  9  Hum., 
152,  he,  as  an  individiuzl  citizen,  had  no  right  to  ask  a 
Court  of  Equity  to  inquire  into  the  validity  of  the  Act, 
or  to  abolish  the  county;  and  such,  we  think,  was  the 
case  here.  On  the  25th  of  February,  1856,  the  Legisla- 
ture of  Tennessee  passed  an  Act,  detaching  from  the 
county  of  Bledsoe  the  tenth  civil  district,  and  from  the 
county  of  Marion  the  first  and  second  civil  districts,  and 
attaching  the  same  to  the  county  'of  Hamilton;  the  Act 
to  take  effect  on  the  21st  of  September,  1857.  On  the 
9th  of  December,  1857,  the  Legislature  passed  another 
Act,  creating  the    county    of  Sequatchie,    constituted   of 
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the  three  civil  districts  aforesaid,  by  detaching  the  same 
from  the  county  of  Hamilton;  and  which  Act  took  effect 
immediately  at  its  passage.     This  Act  created  the  county 

of  Sequatchie,  in  ,  by  metes  and  bounds,  with  all 

the  powers  and  privileges,  and  subject  to  all  the  re- 
strictions of  other  counties  in  the  State — ^gave  it  Circuit 
and  County  Courts,  and  fixed  the  time  and  place  of 
holding  them — provided  that  all  aflFairs,  civil  and  mili- 
tary, within  the  fractions  of  which  said  county  was  com- 
posed, should  continue  to  hold  their  office,  and  exercise 
all  the  powers  thereof,  and  have  the  same  jurisdiction  as 
other  officers  in  the  State,  until  others  should  be  elected 
under,  the  Constitution,  at  the  regular  election;  and  that 
the  County  Court  of  said  county,  at  its  first  session^ 
should  elect  the  county  officers  which  they  were  entitled 
to  elect.  The  Act  also  created  certain  Commissioners, 
by  name,  to  purchase  land,  and  locate  the  seat  of  justice 
in  said  county.  The  County  Court,  in  pursuance  of  the 
Act,  met  the  first  Monday  in  January,  1858 — elected  a 
Chairman  and  a  Qaoram  Court,  a  Sheriff,  County  Court 
Clerk,  Coroner,  Surveyor,  Ranger,  Entry  Taker,  Register, 
and  Tax  Collector — laid  off  civil  districts,  and  desig- 
nated the  places  of  voting — established  public  roads,  with 
overseers — ^laid  off  school  districts,  fixed  the  rate  of 
taxes,  appointed  Revenue  Commissioners,  and  Commis* 
sioners  to  lay  off  the  town  at  the  county  scat,  and  to 
superintend  the  erection  of  public  buildings — chartered 
bridges,  and  appointed  guardians,  <&c.  The  Commis- 
sioners appointed  by  the  General  Assembly  located  the 
county  seat,  pui'chased  a  tract  of  land  whereon  to  erect 
a  town,  took  the  title  bond  of  the  vendor,  and  assigned 
the  same  to  the  Commissioners  appointed  by  the  County 


SEPTEMBER  TERM,  1860.  263 

Benjamin  F.  Bridgenor  et  aU.  va,  John  H.  Rodgers  et  als. 

Court  to  lay  off  the  town  and  public  buildings,  <&c.;  and 
in  all  respects,  discharged  their  functions,  and  ceased  to 
have  anything  further  to  do  as  early  as  February  the 
3d,  1858 — some  days,  as  we  have  seen,  prior  to  the  filing 
of  the  bill. 

Now,  it  seems  to  us,  that  upon  the  authority  of  Ford 
V8.  Forwer  et  (da.,  this  was  a  complete  organization  of 
tbe  county;  and  that  Bridgenor,  by  not  presenting  him- 
self at  an  earlier  day,  lost  the  right  to  call  in  question 
the  validity  of  this  Act.  We  may  remark,  too,  that  the 
county  of  Sequatchie  was,  by  the  General  Assembly  of 
Tennessee,  in  various  Statutes  passed  subsequent  to  the 
3rd  of  February,  1858,  recognized  as  an  organized  and 
valid  county. 

But,  as  to  the  county  of  Bledsoe,  in  its  corporate 
character,  the  question  is  a  very  different  one.  If  her 
original  territory  has  been  reduced  below  its  constitu- 
tional limits,  of  six  hundred  and  twenty-five  square  miles, 
or  her  qualified  voters  have  been  reduced  below  one 
thousand,  by  either,  or  both,  of  the  above  statements,  she 
is  entitled  to  have  the  same  restored  to  her  by  a  decree 
in  this  cause;  and  this  is  so,  whether  the  county  of 
Sequatchie  be  fully  organized  or  not.  As  to  this,  all 
the  authorities  are  agreed:  9  Hum.,  152-585;  1  Swan, 
236.  And  the  indirection  resorted  to,  in  first  annexing 
the  tenth  civil  district  of  Bledsoe  county  to  the  county 
of  Hamilton,  and  then  in  converting  said  district  into 
the  new  county  of  Sequatchie,  can  make  no  difference. 
Any  violation  of  the  constitutional  rights  of  Bledsoe 
county,  on  the  part  of  the  Legislature,  either  in  the  estab- 
lishment of  a  new  county,  or  in  taking  from  her  a  part 
of   her  territory  and  inhabitors,  and   attaching  them   to 


2M  KNOXVILLE : 


BeojamiD  F.  Bridgenor  et  cUs,  V8,  John  H.  Rodgers  ei  als. 

another,  or  in  changing  her  lines,  are  alike  to  be  disre- 
garded, and  she  restored  to  her  constitutional  rights: 
Gotcher  et  als.  vs.  Burrows  d  cds.,  9  Hum.,  585.  But 
in  so  restoring  Bledsoe  county,  it  is  no  part  of  our  busi- 
ness, upon  this  record,  to  inquire  whether  the  county  of 
Sequatchie  has  the  requisite  territory,  or  population, 
under  the  Constitution,  to  enable  her  to  be  a  county,  or 
not ;  nor  are  we  required  to  ascertain  whether  the  con-  • 
stitutional  rights  of  either  Marion  or  Hamilton  counties 
have  been  invaded.  They  do  not  complain  of  any  such 
infractions,  and  it  does  not  lie  in  the  mouth  of  Bledsoe 
county  to  do  so,  or  to  ask  that  the  county  of  Sequatchie 
be  vacated.  All  that  she  can  demand,  is  to  be  restored 
to  her  constitutional  limits  and  rights,  and  if  the  county 
of  Sequatchie  can  stand  after  this  is  done,  it  is  no  con- 
cern of  hers;  and  in  going  beyond  this,  we  hold  the 
Chancellor  erred:  Maury  County  vs.  Lewis  County,  1 
Swan,  236-241. 

We  think  he  also  erred  in  decreeing,  upon  the  proof 
in  this  record,  that  the  constitutional  rights  of  Bledsoe 
county  had  been  violated.  We  have  carefully  read  this 
proof,  and  it  certainly  does  render  it  higiily  probable 
that  the  territory  of  Bledsoe  county  has,  by  means  of 
the  legislation  aforesaid,  been  reduced  below  six  hundred 
and  twenty-five  square  miles,  and  her  qualified  voters 
below  one  thousand;  but  none  of  the  witnesses  can  pre- 
tend to  perfect  accuracy.  Their  estimates  are  not  based 
upon  a  survey  of  the  county.  Nor  is  it  assumed  that 
the  qualified  voters  have  been  numbered. 

The  attempt  to  abate,  or  vacate,  a  new  county,  or 
reduce  its  territory,  upon  the  ground  that  it  has  taken 
to  itself  portions  of  another  county,  with  its  voters,  to 
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which  it  was  not  entitled,  is  of  too  mncli  importance, 
and  involves  too  many  interests,  to  be  disposed  of  npon 
doubtful  or  uncertain  proof.  Before  this  is  done,  the 
county  of  Bledsoe  must  be  accurately  surveyed,  and  its 
voters  numbered.  This  will  furnish  reliable  evidence 
ni)on  which  to  base  a  claim.  The  survey  and  enumera- 
tion will,  of  course,  be  so  made  as  to  ascertain  whether 
any  part  of  what  was  the  tenth  civil  district  of  Bledsoe 
county,  be  necessary  to  secure  to  her  the  requisite  con- 
stitutional territory  and  voters.  If  so,  what  part?  or 
will  it  take  the  entire  district?  and  a  decree  will  be 
made  accordingly. 

The  decree  of  the   Chancellor  will  be  reversed,  and 
the  cause  remanded  for  this  purpose. 


McGavock  &  Wipe  vs.  Deery  et  ofo.,    and  Gordon  v8. 

Deert  et.  ale. 


1.  Fraudtjlbmt  Comveyancs.  Deed  of  truH,  Deseriptian  of  property, 
A  deed  of  trust,  which  conTeys  all  the  interest  of  the  assignor  in  the 
real  estate  of  his  deceased  father,  is  not  so  yague  and  uncertain  as  to 
render  the  assignment  yoid.  The  titles  of  the  father  are,  in  effect, 
referred  to  for  the  quantity  and  description  of  the  property. 

2.  Same.  Future  advaneementa.  An  assignment  may  be  made  to  secure 
future  adyancements,  and  contingent  debts :  the  only  question  that 
properly  arises  in  such  a  case,  it  the  bona  fidee  of  the  transaction. 

3.  Same.    Meeitationt  of  ntbte^uent  deed.    A  creditor,  who  has  been  se- 
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cured  by  a  deed  of  trust,  cannot  be  bound  by  the  proyisions  or  reci- 
tations of  a  later  deed,  to  which  he  was  not  a  party,  and  in  which 
reference  is  made  to  the  first  assignment;  but  these  recitations  give 
notice  to  the  parties  of  the  pre-existing  deed. 


PROM    WASHINGTON. 


These  causes  were  heard  together,  before  Chancellor 
Seth  J.  W.  Lucky,  at  the  October  Term,  1859.  There 
was  a  decree  against  Gordon,  who  appealed. 

Maxwell  &  Milligan,  for   Churchwell  and  wife.  . 

Maxwell  &  Milligan,  for  the  Bank  of  East  Ten- 
nessee. 

R.  M.  Barton,  for  Gordon. 

R.  J.  Meigs,  for  McGavock  and  "Wife. 
Deaderick,  for  Deerys. 

Caruthers,  J.,  delivered  the  opinion  of  the   Court. 

The  complainants  in  both  bills  are  creditors  of  the 
Deerys,  who  failed  in  business,  and  have  become  insol- 
vent ;  but  were  possessed  of  a  large  property,  subject  to 
these  debts.  But  not  having  enough  to  pay  all,  and 
having  given  various  trust  deeds  and  liens  upon  it, 
this  contest  has  arisen  for  priority  of  satisfaction,  be- 
tween Gordon,  under  his  assignment  of  18th  April,  1856, 
registered    6th  November,  1856;  and  the    beneficiary,  in 
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a  deed  of  trust  to  Cox,  made  and  registered  Ist  Odo- 
her,  1856.  The  real  estate  has  been  sold  for  a  large 
amount,  near  $50,000,  under  an  interlocutory  decree, 
but  is  not  sufiScient  to  satisfy  the  creditors  in  both 
deeds.  Two  objections  are  taken  to  Gordon's  claim  to 
priority. 

1st.  That  his  deed  of  assignment  is  invalid,  for  want 
of  a  sufficient  description  of  the  property  assigned. 
The  language  used  is,  their  ^^joinfj  or  joint  and  several 
undivided  interest  in  the  real  estate  <f  WiUiam  Deery, 
their  father,  late  cf  SvUivan  county,  deceased,  ivherever 
the  said  real  estate  may  be  situated,  to  havo  and  to 
hold  the  said  undivided  interest,  severally,  or  in  com* 
mon,  belonging  to  the  said  Deery  Brothers,  according  to 
law,  as  heirs  or  devisees  of  the  said  William  Deery, 
their  father,  to  the  said  Gordon,  his  heirs,  and  person- 
al representatives,  forever." 

This  description  is  very  general;  but  according  to 
the  authorities,  it  is  not  so  vague  and  uncertain  as  to 
render  an  assignment  void.  4  Cruise's  Dig.,  title  31,  ch, 
21,  sec.  57,  it  is  laid  down,  that  lands  will  pass  in  a 
deed,  by  the  words,  ''all  the  estate  which  descended  to 
the  grantor  from  J.  S."  He  cites  Shep.  Touch,  250. 
This  is  very  analogous  and  closely  in  point,  and  the 
authority  is  high.  The  case  of  Jackson  vs.  Delancy, 
11  John.  Rep.,  365,  and  13  John.,  554,  is  also  in 
point,  and  so  is  that  of  Brashier  vs.  West:  10  Curtis, 
614,  from  7  Peters,  608.  See  also,  Meigs'  Digest, 
764 ;  3  Hayw.,  243,  248.  Burrell  on  Assigns,  262-3-4-5, 
is  an  additional  authority  on  this  point. 

It  is  easy  to  ascertain,  from  the  description  in  this 
deed,  what    is  the    property    assigned.     It    is  all  their 
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interest  in  the  real  estate  of  their  father,  who  died  in 
Sullivan  county,  wherever  it  may  be  situated.  The 
titles  of  their  father  must  be  in  writing,  and  to  these 
in  effect,  reference  is  made  for  the  quantity  and  de- 
scription of  the  property. 

But,  if  this  were  not  so,  and  the  objection  available, 
the  defect  would  be  remedied  by  the  competing  deed  to 
Cox,  in  which  all  the  said  real  estate  is  particularly 
described;  and  it  is  declared  in  that  deed  to  be  the 
same  assigned  to  Gordon,  whose  rights  are  reserved 
and  secured,  according  to  his  deed  of  April  18th,  1856. 
2nd.  The  second  objection  to  the  deed  of  Gordon  is, 
that  it  provides  for,  and  secures  future  advancements 
on  liabilities  to  be  incurred.  There  is  no  adjudication 
of  this  Court  upon  that  question,  and  it  is  an  open 
one  so  far  as  our  cases  go. 

As  to  the  two  cases  referred  to  in  our  Reports,  the 
question,  instead  of  being  decided,  is  expressly  left  open. 

In  Peacock  vs.  Tompkins,  Meigs'  Rep.,  328,  the  Court, 
after  stating  that  it  had  been  argued  that  it  did  not 
vitiate  an  assignment,  that  it  provided  for  future  ad- 
vances to  the  maker,  say:  "Without  deeming  it  neces- 
sary to  assent  to,  or  repudiate,  this  proposition,  it 
is  sufficient  to  remark  that  such  is  not  the  stipulation 
in  the  deed  upon  thi^  record."  In  the  other  case,  of 
Neuffer  V8,  Pardue,  3  Sneed,  198,  it  is  said:  "One  credi- 
tor is  not  allowed  to  provide  security  for  himself,  as  to 
fhture  debts  and  dealings,  by  parol.'' 

We  need  not  now  consider  the  question  as  to  how 
far  prospective  advances  of  goods  or  money  may  be 
secured  by  mortgage,  because,  to  raise  that  question,  the 
case  must  be  expressly  set  forth  in  the  deed;  for  it  is 
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well  settled  that  a  subsequent  debt,  under  a  parol  agree- 
ment at  the  time,  or  by  distinct  contract^  cannot  be 
looked  to  or  embraced  by  a  mortgage,  or  assignment, 
which  is  silent  in  relation  thereto.  And  this  last  is  the 
case  before  us.  So,  in  both  cases,  it  will  be  seen  that 
the  question  was  only  referred  to  because  it  had  been 
discussed  by  counsel,  and  to  state  that  it  did  not  arise 
in  the  case  before  the  Court,  and  therefore  it  was 
improper,  or  unnecessary,  to  decide  it.  All  that  is  de- 
cided in  either  case,  (and  that  is  done  in  both,)  is,  that 
an  assignment  will  not  be  held  to  secure  future  ad- 
vances, or  subsequent  debts,  where  there  is  no  stipulation 
to  that  effect  in  the  deed;  that  it  cannot  be  done  by  a 
parol  agreement  or  understanding. 

But  now,  the  question  is  directly  presented,  whether 
this  can  be  done  by  express  stipulation  in  the  deed,  and 
we  may  properly  decide  it.  The  purpose  and  scope  of 
this  assignment  is  stated  in  the  beginning  of  the  instru- 
ment in  these  words:  "Whereas,  said  Deery  Brothers  are 
carrying  on,  at  Allisonia,  the  spinning  of  cotton  yarns, 
and  the  manufacture  of  cotton  goods,  which  they  are  in 
the  habit  of  consigning,  for  sale,  to  said  Gordon,  and 
of  drawing  on  him,  upon  the  faith  of  said  consignments, 
for  the  purpose  of  raising  money,  by  anticipating  the 
sale  of  said  yarns  and  goods,  by  means  of  said  Gordon's 
accepting  said  drafts,  and  said  acceptances  often  exceed 
the  amount,  or  value,  of  the  consignments;  and  the  said 
Deery  Brothers  desire  to  enable  Gordon  to  indemnify 
himself  against  the  contingency  of  such  excess  of  drafts 
not  being  provided  for  by  them,  they,  in  consideration 
of  the  premises,  and  of  the  sum  of  one  dollar,  &c.,  con- 
vey, Ac."     A   full  and  ample  power  to  sell  all,  or  any 
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part,  of  the  land,  is  conferred,  where  necessary,  for  the 
protection,  or  indemnification  of  Gordon. 

There  can  be  no  doubt  at  all,   upon  the    authorities, 
of  the  validity  of  such  assignment,  when  fairly  and  bona 
Jide  made. 

The  power  to  give  such  securities  seems  to  be  almost 
indispensable  in  a  trading,  commercial  country,  where 
credit  and  confidence  must  be  maintained  for  the  success 
of  trade.  Manufacturers  and  dealers  in  the  produce  of 
the  country,  are  obliged  to  obtain  acceptances  for  a  large 
amount ;  and  in  order  to  do  so,  they  must,  in  some  mode, 
secure  against  loss  the  capitalists  from  whom  they  obtain 
advances,  or  who  enable  them  so  raise  money  upon  the 
credit  of  their  acceptances,  or  indorsements. 

In  Conrad  vs.  The  Atlantic  Insurance  Company,  1 
Peters,  448,  the  principle  is  clearly  stated,  that  mort- 
gages "may  as  well  be  given  to  secure  future  advances 
and  contingent  debts,  as  those  which  already  exist,  and 
are  certain  and  due.  The  only  question  that  properly 
arises  in  such  case,  is  the  bona  fides  of  the  transaction." 
This  position  is  well  sustained  by  numerous  authorities 
cited:  2  Powell  on  Mortgages,  533;  3  Cranch,  73;  7 
Cranch,  34;  2  Cowan,  246-293;  1  Pickering,  389;  24 
Pickering,  274.  In  Bur.  on  Assignment,  76  to  79,  the 
same  doctrine  is  maintained,  and  cases  cited. 

It  is  clear,  then,  that  the  assignment  to  Gordon  is 
not  obnoxous  to  objection  on  this  ground.  The  only 
question  then,  is,  to  what  extent  did  be  make  advances, 
or  incur  liabilities,  for  the  Deery  Brothers,  under  this 
deed  before  the  15th  of  October,  1856— the^date  of  the 
deed  to  Cox.  He  claims  a  large  amount—between  thirty 
and  forty  thousand  dollars.       The   Chancellor  only  gave 
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bim  a  preference  for  $12,000,  because  that  is  the  amount 
stated  in  the  Cox  deed.  This  was  upon  the  ground  that 
he  had  to  rely  upon  the  reservation  in  his  favor  in  the 
deed,  and  not  upon  his  own  of  the  preceding  April. 
But  this  is  a  mistaken  assumption.  Gordon  has  a  right 
to  claim,  under  his  own  assignment,  for  al!  the  advances 
or  liabilities  incurred  for  the  Deery s,  previous  to  the 
intervening  right  of  the  beneficiaries  in  the  other  assign- 
ment on  the  15th  of  October.  He  cannot  be  bound  or 
limited  by  the  recitations  or  provisions  of  the  latter 
deed,  to  which  he  was  not  a  party.  The  only  purpose 
for  which  they  can  be  looked  to,  or  become  important, 
is  to  fix  notice  of  the  pre-existing  deed,  and  thereby 
bind  the  beneficiaries  by  it  as  though  it  had  been  regis- 
tered. And  such  must  be  its  eflfect.  So  far,  then,  as 
Gordon's  deed  is  a  valid  security  to  him,  it  must  operate 
to  give  priority,  without  regard  to  the  amount  stated 
in  the  later  deed  of  Cox.  If  there  had  been  no  refer- 
ence at  all  to  Gordon's  assignment  in  that  to  Cox,  there 
might  still  be  a  question,  whether  he  would  not  have 
the  preference,  even  without  registration,  as  against  the 
subsequent  assignment  to  secure  pre-existing  debts,  upon 
the  doctrine  of  the  case  of  Brown  vs.  Vanleer,  7  Hum., 
239.  But,  in  this  case,  the  reference  made  to  the  pre- 
vious assignment  is  full  notice  of  its  contents  and 
extent.  That  imposed  upon  them  the  duty,  or  afforded 
them  the  opportunity,  to  ascertain  the  full  amount  of  the 
charge,  resting  upon  the  property,  in  favor  of  Gordon, 
by  virtue  of  the  assignment,  to  which  reference  was 
made.  If  they  neglected  to  do  so,  it  was  their  own 
folly,  and  they  are  as  much  boundi  and  in  the  same 
way  affected,  as  if  they  had. 
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We  have  no  hesitation  in  holding,  that  Gordon  is 
entitled  to  priority  of  satisfaction  to  the  full  extent  of 
his  claim  for  advances  made,  and  liabilities  incurred 
for  the  Deery  Brothers,  prior  to  15th  of  October,  1856- 
This  amount  will  be  ascertained,  by  reference  to  the 
Master,  and  paid  out  of  the  fund  resulting  from  the 
sale  of  the  property. 

No  question  is  made  as  to  the  right  of  Judge 
McEinney  to  his  claim,  as  decreed  below;  nor  do  we 
understand  that  the  right  of  McGavock  and  wife,  to  sat* 
isfaction  as  ordered,  is  controverted. 

A  deci*ee  will  be  entered  here,  with  the  modifications 
indicated  in  this  opinion,  and  tho  cause  remanded. 


East  Tennessee  &  Georgia  Railroad  vs.  William  C. 

Nelson. 

1.  Common  Cabriehs.  I>uties.  Carriers  of  goods  and  passengers  are 
public  ofllicerB,  and  owe  the  public  general  duty,  iDdependcnt  of  any 
contract.  They  are  bound  to  carry  for  all  persons  who  apply,  unless 
they  have  a  reasonable  excuse  for  the  refusal  to  do  so.  They  are 
bound  to  deliver  goods  at  their  destination,  or  at  the  end  of  their 
route,  to  the  next  carrier,  in  a  reasonable  time,  according  to  the 
usual  course  of  business,  with  all  convenient  dispatch, 

2.  Same.  Special  Contract.  DamagtB.  If  the  carrier  enter  into  a  special 
contract  to  deliver  goods  in  any  particular  time  or  place,  and  fails  to 
comply  with  his  contract,  the  owner  may  recover  damages,  with 
reference  to  expected  profits,  had  the  goods  been  delivered  in  time,  or 
at  the  place. 

8.  Same.  Railroads,  A  railroad  company  is  not  liable  for  damages 
with  reference  to  expected  profits,   in  a  case  where  they  made  no 
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special  contract,  and  a  delay  happened  in  the  transportation,  in  con- 
sequence of  an  an  usual  press  in  business,  the  company  haying  a  rea- 
sonable equipment  for  all  ordinary  purposes,  and  haying  forwarded 
the  goods  with  as  much  expedition  as  practicable.  They  are  liable 
for  any  injury  to  the  goods  during  the  delay.  A  railroad  company 
cannot  be  relieyed  from  their  contract  to  deliyer  goods  at  a  particular 
place,  by  showing  that  the  next  carrier  would  not  reeeiye  the  goods 
from  them  at  the  terminus  of  their  line. 

4.  CoKSiONOR.  When  he  may  sue.  When  the  contract  is  executory,  and 
the  consignee  is  only  to  pay  for  the  goods  when  deliyered  to  him  by  a 
giyen  day,  at  a  particular  place,  the  consignor  is  the  owner  of  the 
goods  until  deliyered,  and  the  proper  person  to  sue  tho  carrier,  if  he 
fails  to  deliyer  the  same.  Goods,  while  in  store,  and  before  they  are 
actually  started,  belong  to  the  consignor,  and  he  has  a  right  to  sue 
the  carrier  for  unusual  delay,  or  neglect  to  take  due  care  of  the  goods 
while  in  store. 

5.  Factor.  Goods  delivered  out  of  time,  A  party  who  has  contracted  for 
goods  of  a  certain  quality,  to  be  deliyered  in  a  specified  time,  may 
reeeiye  the  goods  when  deliyered  out  of  time,  or  of  an  inferior  quality, 
and  sell  the  same  as  the  factor  of  the  party  with  whom  he  contracted; 
and  the  fact  of  the  reception  and  sale  of  the  goods  by  him,  will  not 
charge  him  as  purchaser,  without  some  new  engagement,  or  his  elec- 
tion to  that  effect. 


FROM  KNOX. 


This  case  was  tried  by  a  jury  of  Knox  county,  at  the 
June  Term,  1860,  who  rendered  a  verdict  in  favor  of 
Wilson  for  $11,000.  Judge  George  Brown  presiding. 
The  defendant  appealed. 

Temple  &  Baxter,  for  plaintiff  in  error. 

Trigg  &  Cocke  and  Fleming,  for  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  in  the  nature  of  a  writ  of  error^ 
18 
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from  the  Circuit  Court  of  Knox  county,  for  the  sum  of 
$11,000,  in. a  suit  brought  by  William  C.  Nelson  against 
the  East  Tennessee  &  Georgia  Railroad  Company,  for 
failing  to  transport,  in  due  time,  a  large  quantity  of 
wheat,  whereby  the  plaintiff  alleges  he  was  greatly  dam- 
aged. 

There  was  evidence  of  a  contract  between  P.  D. 
Gates,  of  the  city  of  New  York,  and  said  Nelson,  who 
was  a  resident  of  East  Tennessee,  whereby  the  former 
agreed  to  pay  the  latter  one  dollar  per  bushel  for  red, 
and  one  dollar  and  ten  cents  per  bushel  for  white,  wheat, 
of  prime  quality;  and  five  per  cent,  commission  for  buy- 
ing and  shipping,  for  all  that  he  could  get  started  from 
the  depots  of  the  East  Tennessee  &  Georgia  Railroad 
Company,  in  time,  certainly,  to  reach  New  York  in  July, 
August,  or  September,  1857;  but  enjoining  upon  him  the 
necessity,  if  possible,  of  getting  it  off  in  time  to  reach 
New  York  in  the  months  of  July  and  August  The 
proof  did  not  make  it  clear  whether  the  wheat,  in  its 
transit  to  New  York,  was  to  be  at  the  risk  of  Nelson 
or  Gates.  For  all  wheat  of  the  quality  named,  so  bought 
and  shipped,  Nelson  was  authorized  to  draw  on  Gates, 
at  New  York,  at  sixty  days'  time  from  the  date  of  start- 
ing the  wheat  from  the  various  depots.  There  was  also 
evidence  of  a  special  ocmtrdct,  between  Nelson  and  the 
East  Tennessee  &  Georgia  Railroad  Company,  that  cars 
would  be  furnished  to  take  forward  the  wheat  as  fast  as 
Nelson  would  have  it  delivered  at  the  depots;  and  upon 
the  faith  of  th*s  contract,  he  bought  a  large  quantity, 
and  became  bound  to  the  individuals  of  whom  it  was 
purchased,  for  the  cost  of  it.  The  quantity  purchased 
amounted,  in  all,  to  51,984  bushels,   much  of  which  lay 
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in  store  at  the  depots  of  the  company  from  three  weeks 
to  two  months,  and  much  the  greater  portion  was  not 
received  by  Gates,  in  New  York,  nntil  after  the  5th  of 
October,  and  between  that  time  and  the  6th  of  Novem* 
ber,  when  the  price  of  wheat  had  greatly  fallen,  and 
was  sold  at  a  loss.  Some  of  it  arrived  in  a  damaged 
state,  probably  caused  by  having  been  too  long  stored 
in  large  quantities,  either  at  the  depots  of  the  company, 
or  in  its  transit  to  New  York.  It  appeared  that  freight 
usually  went  from  East  Tennessee  to  New  York  in  twelve 
or  fifteen  days. 

The  wheat  crop  of  1857  was  uncommonly  large;  and 
it  would  seem,  from  an  examination  of  many  witnesses 
on  the  part  of  the  plaintiffs  in  error,  and  especially  of 
their  officers  and  agents  along  the  line  of  the  road,  that 
the  defense,  before  the  jury,  was  put  upon  the  ground  of 
the  extraordinary  cropj  and  the  want  of  cars  to  transport 
it;  and  yet  it  was  admitted  by  the  plaintiffs  in  error, 
upon  the  trial,  as  evidence,  that  they  had  ample  means 
to  have  carried  off  all  the  produce  transported  on  their 
road  during  the  months  of  July,  August,  and  September, 
1857,  promptly,  upon  its  delivery. 

The  Circuit  Judge  permitted  the  verdict  to  stand,  and 
there  is  nothing  to  authorize  this  Court  to  grant  a  new 
trial  merely  upon  the  evidence.  If  had  at  all,  it  must 
be  because  of  some  error  of  law.  Only  certain  portions 
of  the  charge  to  the  jury  are  set  out  in  the  bill  of 
exceptions,  and  we  must  presume  the  residue  to  have 
been  full  and  accurate.  Nor  do  we  understand  that 
counsel,  in  argument  here,  call  in  question  the  correct- 
ness of  aU  that  part  of  the  charge  wliich  is  set  out. 
Certainly,  no  valid  objection  can  be  taken  to  that  part 
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of  it  relating  to  the  duty  of  the  plaintiffs  in  error  to 
have  shipped  the  wheat  of  Nelson,  either  under  the  special 
contract  to  do  so,  (if  the  jury  should  believe  there  was 
such  a  contract,)  or,  if  none,  then  under  the  obligation 
imposed  upon  the  company  by  law,  as  common  carriers* 
If  the  contract  existed,  the  plaintiffs  in  error  were 
bound  to  ship  the  wheat  according  to  the  contract,  unless 
prevented,  or  excused  from  so  doing,  by  Nelson ;  and  if 
it  did  not,  it  was  the  duty  of  the  plaintiffs  in  error,  as 
common  carriers,  to  have  sent  forward  the  wheat  within 
a  reasonable  time  after  it  was  received  for  transportation. 
Such  is  the  effect  of  this  part  of  the  charge.  The  law 
is,  that  in  the  absence  of  a  special  contract,  the  carrier 
is  bound  to  perform  his  duty,  i.  c,  deliver  the  goods 
at  their  destination,  or  at  the  end  of  his  route,  to  the 
next  carrier,  in  a  reasonable  time,  according  to  the  usual 
course  of  his  business,  with  all  convenient  dispatch. 
And  if  the  carrier,  or  his  servant,  within  the  scope  of 
his  employment  and  duty,  enter  into  any  special  contract 
to  deliver,  in  any  particular  time,  or  place,  even  beyond 
the  terminus  of  his  particular  route,  it  will  be  binding; 
and  the  owner,  it  would  seem,  may  recover  damages,  with 
reference  to  expected  profits,  had  the  goods  been  deliv- 
ered in  time.  But,  if  the  carriers,  being  a  railway 
company,  make  no  special  contract  to  deliver  in  any 
particular  time,  and  a  delay  happen  in  the  transporta- 
tion, in  consequence  of  an  unusual  press  in  business,  the 
company  having  a  reasonable  equipment  for  all  ordinary 
purposes,  and  the  goods  being  carried  with  as  much  ex- 
pedition as  is  practicable,  under  the  circumstances,  they  are 
not  liable  for  damages;  and  for  any  injury  to  the  goods 
during  the  delay,  the  company   are  liable:    Redfield  on 
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Railways,  318-319.  Applying  these  principles  to  the 
facts  of  this  case,  it  would  be  difficult  to  affirm  that  the 
plaintiffs  in  error  had  shown  any  satisfactory  excuse  for 
the  delay  in  regard  to  Jhis  wheat. 

But  it  is  said  Nel§on  cannot  maintain  the  action,  be- 
cause the  wheat  did  not  belong  to  him,  but  to  Gates, 
and  that  Nelson  was  merely  his  agent  in  purchasing  it. 
Upon  this  question,  the  Circuit  Judge,  (so  far  as  wc 
have  the  charge,)  instructed  the  jury  that  if  they  should 
believe,  from  the  proof,  that  Nelson  was  employed  by 
Gates  to  purchase  the  wheat  for  him,  (Gates,)  the  wheat 
thus  purchased  would  be  the  property  of  Gates,  and  not 
Nelson's,  and  therefore  the  action  could  not  be  main- 
tained. But,  on  the  other  hand,  if  the  jury  should  be- 
lieve, from  the  proof,  that  Nelson  and  Gates  had  entered 
into  a  contract,  by  the  terms  of  which  Gates  had  agreed 
to  give  Nelson  a  specified  price  for  all  the  wheat  that 
Nelson  would  deliver  Gates,  in  the  city  of  New  York, 
by  a  specified  time,  and  this  wheat  was  purchased  by 
Nelson  to  fill  said  contract,,  it  would  belong  to  Nelson 
until  it  reached  the  city  of  New  York.  This  instruc- 
tion is  not  erroneous.  As  a  general  rule,  the  consignee 
is  the  proper  person  to  sue  the  carrier  for  a  breach  of 
duty,  or  contract,  in  regard  to  the  property  shipped. 
But  this  is  because  he  is  oivner,  or  has  some  special 
property  in  the  goods,  as  would  have  been  the  case,  if 
Nelson,  as  his  agent,  had  bought  the  wheat  here  for 
Gates  absolutely,  and  shipped  it  to  him  as  a  purchaser, 
at  all  events.  It,  then,  would  have  been  his  property, 
even  from  the  date  of  the  purcHase,  and  a  fortiori  after 
its  shipment,  and  he  should  sue.  But,  on  the  other 
hand,   it  is  equally  well  settled,  that  the  consignor,  who 
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owns  the  goods,  and  sustains  the  injury  from  the  damage, 
or  loss,  is  the  proper  party  to  bring  the  action  against 
the  carrier :  Redfieid  on  Railways,  322 ;  Turney  vs^.  Wil- 
son, 7  Ycr.,  340-343.  As  here,  if  the  contract  was 
merely  executory  between  Nelson  and  Gates,  and  the 
latter  was  only  to  pay  for  the  wheat  which  the  former 
should  cause  to  be  delivered  to  him,  by  a  given  day,  in 
New  York,  then,  until  the  delivery,  the  wheat  would 
be  at  Nelson's  risk.  He  would  be  the  owner,  and  the 
proper  person  to  sue.  The  case  was  put  to  the  jury  in 
these  two  aspects,  and  they  thus  found  the  right  of  suit 
in  Nelson ;  and  this  Court  cannot  say  their  verdict  is 
unwarranted  by  tlie  proof. 

But,  as  to  the  wheat  bought  and  started  within  the 
terms  of  this  contract,  it  is  not,  in  this  case,  very  ma- 
terial to  inquire  as  to  its  ownership  during  its  transit 
to  New  York;  and  if  it  were,  it  was  a  question  de- 
pendent upon  the  terms  of  the  contract,  which,  not  being  . 
in  writing,  was  for  the  jury  to  settle,  and  as  to  which 
we  must  suppose  they  were  properly  instructed.  We 
say  it  is  not  material,  because  the  uncommon  delay  of 
the  plaintiffs  in  error  to  carry  the  wheat  delivered  to 
them  by  Nelson,  as  well  as  their  neglect  to  take  due 
care  of  it  while  in  store,  was  a  breach  of  their  contract, 
and  an  omission  of  duty  which  instantaneously  gave  a 
cause  of  action,  although  the  amount  of  damage  or  loss 
from  the  injury  might  not  be  ascertainable  until  the  sub- 
sequent sale  of  the  wheat  was  actually  made:  Wilcox  et 
cds.  vs.  the  Executors  of  Plummer,  4  Pet.,  172.  This 
right  to  sue  and  recover  damages  undoubtedly  accrued 
to  Nelson,  since  the  wheat,  whUe  in  store,  and  before  it 
was  actually  started  en  route  for  New  York,  unquestion- 
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ably  belonged  to  him;  and  that  wliich  was  started  out 
of  time,  or  had  ceased  to  be  of  the  requisite  quality, 
and  in  regard  to  which,  it  seems  probable,  the  chief,  if 
not  the  only,  damage,  was  sustained,  continued  to  be  his 
until  its  actual  sale  in  New  York. 

Again: — It  is  insisted  that  Nelson  has,  in  truth,  sus- 
tained no  damage:  that  though  the  greater  part  of  the 
wheat  reached  New  York  out  of  time,  yet,  that  never- 
thcless.  Gates  received  and  sold  it,  without  objection,  and 
became  liable,  as  if  it  had  been  duly  delivered.  So, 
that  Nelson  has,  in  law,  the  full  benefit  of  his  contract. 
There  is  no  doubt,  but  that  a  principal  may  ratify  the 
act  of  one  who  has  acted  in  his  behalf,  as  his  agent, 
though  without  authority,  or  who  has  transcended  his 
powers;  and  in  this  way  give  validity  to  the  act,  as 
it  had  been  strictly  authorized  in  the  first  instance. 
This  notification  may  take  place,  not  only  directly,  but 
.  may  be  implied  from  collateral  acts.  The  question, 
whether  the  receipt  and  sale  of  the  wheat  at  New 
York,  amounted  to  a  ratification  of  the  acts  of  Nelson 
in  sending  it  out  of  time — was  not  a  matter  of  laio  for 
the  Court — but  depended  on  the  circumstances  attending 
the  transaction,  and  was  a  subject  properly  to  be  left 
to  the  jury:  Bell  et  als.  vs.  Cunningham,  3  Pet.,  69, 
81.  For  the  wheat,  which  so  arrived  out  of  time. 
Gates  claims  to  account  to  Nelson  lor  its  net  proceeds 
as  a  /ador,  and  not  as  a  purchaser,  thus,  throwing  the 
loss  produced  by  the  wrongful  omission  of  the  plaintiffs 
in  error,  upon  Nelson.  Now,  in  what  character  Gates 
accepted  and  sold  this  wheat — whether  as  a  purchase)* 
under  the  contract,  or  as  a  factor  for  Nelson — and 
whether  he  had  waived  any  of  his  right  upon  the  con- 
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tract  against  the  latter — were  all  questions  of  fact  for 
the  jury,  upon  which,  we  must  suppose,  they  received 
full  and  proper  instructions  from  the  Court,  as  the  bill 
of  exceptions  contains  no  intimation  to  the  contrary, 
and  upon  which  they  must  have  passed  and  found 
that — after  the  1st  of  October — Gates  was  to  be  held 
as  the  factor  of  Nelson.  If  so,  we  are  bound  to  re- 
spect this  finding,  the  same,  in  our  opinion,  being  suf- 
ficiently supported  by  the  facts.  So  far  as  Nelson 
complied  with  his  contracts,  and  furnished  wheat  of  the 
quality,  and  within  the  time  limited,  his  liability  for 
Gates'  acceptances,  as  between  them,  was  discharged, 
and  Gates  become  primarily  bound  to  the  holders  of 
the  bills  to  save  him  harmless.  But,  as  to  the  accep- 
tances not  so  met,  the  rule  is  precisely  the  reverse, 
and  Nelson  remained  bound  to  place  Gates  in  funds  to 
meet  them:  the  same  as  is  the  case  of  an  accommoda- 
tion acceptance.  Such,  it  seems  to  us,  upon  this  con-, 
tract,  was  the  relation  between  these  parties.  The  wheat 
that  came  to  Gates'  hands  from  Nelson — not  of  the 
quality  required  in  the  contract,  or  not  within  the  time 
limited — he  was  not  called  upon  to  reject  altogether: 
neither  could  it  be  held,  that  its  mere  reception  and 
sale  by  Gates,  in  and  of  itself,  without  some  new  en- 
gagement, or  election  by  him  to  that  effect,  should 
charge  him  as  a  purchaser,  under  the  contract.  On  the 
contrary,  he  might  well  receive  all  such  wheat  on  Nel- 
son's account,  and  sell  the  same,  as  his  agent  and 
factor.  Indeed,  it  would  still  be  the  duty  of  Nelson 
to  continue  to  place  Gates  in  funds,  until  any  excess 
of  acceptances  over  and  above  those  satisfied  under  the 
contract,  (which  expired  the  1st  of    October,)  was  met. 
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We  do   not    perceive    that    this    view    of    the    case    is 
changed,  by  the  time   at  which    the    bills  were    drawn 
and  accepted.      They  are  not  on  file,    or    in    evidence ; 
but  their  amount  is  stated   to  have  been  about  $33,000, 
and  they  do  not  appear  to  have  been  drawn  or  accept- 
ed c/ter  the  Ist  of  October,  and    we    are  satisfied  they 
were    not,   since  Gates  proves  that  he  made  the  accep- 
tances upon  the  faith  of   the    arrival  of  the    wheat  at 
New  York,  in  time  to  meet  them ;   and  would  not  have 
done  BO,  if  he  had  supposed,  or  known,  that  it  was  to 
be  delayed   from    thirty  to  sixty    days  in    store,  at  the 
depots  of  the  plaintiffs  in  error.      And  besides,  the  bills 
having  matured,  were  (to    the   amount    of    $24,000)   re- 
newed in  the  Planters'   Bank  of   Tennessee,  at  Athens, 
between  the   1st  and   5th    of    October,    for    the    further 
time  of  sixty    days,  showing  that  they  must  have   been 
drawn  early  in  August.      In  truth,  it  is  to  be  inferred, 
that  they  were  drawn  and  accepted  ardeHor  to  the  start- 
iny  of  the  wheat    from   the    depots  of    the  plaintiffs  in 
error  ;  and  it  is  not  shown,   that  when  Gates  made  the 
acceptances,  he   had  any  knoivledge  that   the  wheat  was 
so  detained.    The  renewal    of    the  bills  did  not  change 
the  relation  previously  existing  between  Gates  and   Nel- 
son,  since  they  both   assumed  the    same  position  on  the 
paper  as  before.      Besides,  if  Gates    had    paid  the    bill 
to  the  Bank,    (the  holder,)  in  our    view,  it  would  not, 
in  the  least,  have  efi'ected   his  claim  on    Nelson  to  be 
reimbursed  for  any  payments  he  so  made,  without  being 
pnt  in  funds  to  the    latter.      How    the    balance  stands 
between    Nelson    and    Gates,    does  not    appear  in   this 
record,  as  they  have  had    no  settlement.     Nor,    is  this 
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material.  Gates  failed  in  December,  1857,  and  is  now 
insolvent. 

Nothing  is  left  to  ns,  but  to  consider  the  remaining 
portion  of  the  charge.  It  was  insisted  before  the  jary, 
that  no  recovery  by  Nelson  coald  be  had,  even  if  the 
wheat  was  unreasonably  delayed,  because  the  Western 
&  Atlantic  Rail  Road  Company — ^had  it  been  forwarded 
with  all  dispatch — would  not  have  received  it  from 
the  plaintiffs  in  error,  at  Dalton.  or  transported  it  from 
thence ;  and  because  it  was  alleged  that  the  plaintiffs 
in  error  were  willing,  and  offered  to  ship  the  wheat 
to  Dalton,.  provided  Nelson  would  take  charge  of  it  at 
that  place,  which,  it  was  insisted,  he  declined  to  do. 
Upon  this  subject,  the  Circuit  Judge  instructed  the  jury, 
that  it  would  not  exonerate  the  plaintiffs  in  error  for 
them  to  show  that  the  Western  &  Atlantic  Bail  Road 
Company  would  not  have  shipped  the  wheat,  provided 
it  had  been  dolivered,  or  tendered  said  road  at  Dalton. 
It  was  the  duty  of  the  plaintiffs  in  error  to  have  dis- 
charged their  duty,  and  if  other  connecting  roads  did 
not  do  their  duty.  Nelson  could  enforce  his  legal  reme- 
dy against  said  roads ;  but,  if  the  plaintiffs  in  error 
offered  to  ship  the  wheat  to  Dalton,  and  Nelson,  for 
any  reason,  declined  to  have  it  done,  he  could  not  re- 
cover in  this  action. 

This  charge,  we  think,  was  clearly  correct,  and  the 
verdict  of  the  jury  must  be  held  to  have  settled  that 
Nelson  had  done  nothing  to  excuse  the  plaintiffs  in  error 
from  the  prompt  transportation  of  this  wheat.  That  the 
Western  &  Atlantic  Railroad  Company  might  not  do 
their  duty,  and  might  fail  to  have  the  necessary  cars 
and  hands  to   receive   and    put   forward   the    wheat    at 
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Dalton,  could,  in  no  way,  excuse  the  plaintiffs  in  error 
from  a  strict  performance  of  their  duty.  That  the 
Western  &  Atlantic  Railroad  Company,  if  the  wheat  had 
been  tendered  to  them  at  Dalton,  would  have  been  bound 
to  have  accepted  it  from  the  plaintiffs  in  error,  and  to 
have  forwarded  it  with  proper  dispatch,  does  not  admit 
of  debate ;  and  for  any  wrongful  omission  to  do  so, 
they  certainly  would  have  been  liable  to  Nelson  in  dam- 
ages for  the  consequences;  and  if  the  plaintiffs  in  error 
had  done  their  duty,  they  would  have  been  absolved. 
But  they  did  not.  It  is  a  well  settled  principle  of  the 
law,  applicable  to  common  carriers,  both  of  goods  and 
passengers,  that  they  are  bound  to  carry  for  all  persons 
who  apply,  unless  they  have  a  reasonable  excuse  for  the 
refusal  to  do  so.  Carriers  of  goods  and  passengers,  who 
set  themselves  before  the  public  as  ready  to  carry  for 
all  who  apply,  become  a  kind  of  public  officers,  and  owe 
to  the  public  a  general  duty,  independent  of  any  contract 
in  the  particular  case:   Redfield  on  Railways,  261. 

It  is  insisted  that  the  delay  which  would  have  taken 
place  at  Dalton,  if  it  did  not  furnish  an  answer  to  the 
action,  must  reduce  the  amount  of  the  recovery.  If  this 
were  so,  we  must,  upon  this  record,  presume  that  the 
Circuit  Judge  properly  instructed  the  jury  upon  this 
subject,  and  that  they  duly  considered  it  in  making  up 
their  verdict,  since  there  is  nothing  to  the  contrary  in  the 
bill  of  exceptions,  and  no  request,  or  refusal,  whatever, 
to  charge  in  relation  to  this  aspect  of  the  case.  But  we 
do  not  see  how  this  could  have  mitigated  the  damages. 
Nelson,  (if  there  was  unnecessary  delay,  or  neglect,)  was 
entitled  to  full  damages  somewhere,  either  from  the  plain- 
tiffs in  error,  or  the  Western  &  Atlantic  Railroad  Com- 
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pany.  But  how  could  he  get  it  from  this  latter  company, 
unless  the  wheat  were  tendered  to  them  to  carry?  We 
may  remark,  too,  that  the  weight  of  the  proof  is,  that 
if  the  wheat  had  gone  forward  upon  the  road  of  the 
plaintiffs  in  error,  it  would  not  have  been  unreasonably 
delayed  at  Dalton. 

Upon  the  entire    case,   we  discover  no  reason  for  a 
reversal  of  this  judgment. 


Fbances  Boils  vs.  George  Boils  and  J.  R.  Sanders. 

1.  Alimony.  Land ^old  to  prevent  alimony,  A  husband  cannot  defeat 
his  wife's  right  to  alimony  in  his  land,  by  selling  it  before  an  in- 
junction issues,  to  one  who  had  knowledge  that  she  had  filed  her  bill 
for  divorce  and  alimony,  and  that  a  fiat  for  an  injunction  had  been 
granted. 

2.  Fraudulent  Sale.  A  purchase  of  property,  made  to  aid  a  debtor 
to  defeat  his  creditors,  cannot  stand ;  but  will  be  set  aside,  in  favor 
of  the  latter,  as  a  fraud  upon  their  rights. 


FROM  HAWKINS. 


This  cause  was  heard  before  Chancellor  Seth  J.  W. 
LucKEY,  at  the  September  Term,  1860,  who  decreed  in 
favor  of  the  complainant,  Mrs.  Frances  Boils.  Respon- 
dents appeal. 
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Netherlakb  and  Heiskell,  for  complaiiiant. 

«  Shields  and  Barton,  for  respondent. 
Caruthers,  J.,  delivered  the  opinion  of  the  Court. 


The  complainant  filed  her  bill  against  her  husband, 
George  Boils,  for  divorce  and  alimony,  on  the  27th  Novem- 
ber, 1857,  in  the  Chancery  Court  of  Hawkins.  There 
was  a  prayer  and  fiat  on  the  same  day,  for  an  injunc- 
tion, but  the  same  was  not  issued  until  the  2d  June, 
1858,  the  complainant  not  having  given  security  until 
that  time.  Sanders  purchased  the  land  24th  December, 
1857,  and  his  deed  was  registered  on  the  28th  of  the  same 
month;  and  on  2d  February,  1858,  an  amended  bill  was 
filed  against  him  to  set  aside  the  sale  and  subject  the 
land  to  her  decree.  It  is  admitted  that  both  Sanders 
and  Boils  had  full  knowledge  of  the  filing  of  the  bill  and 
the  fiat  for  the  injunction.  There  can  be  no  doubt  but 
that  the  object  of  Boils  was  to  defeat  his  wife's  claim  for 
alimony,  and  that  Sanders  was  conscious  of  his  purpose. 
The  divorce  was  obtained,  and  alimony,  allowed,  at  the 
May  Term,  1858.  The  question  now  is,  whether  the 
land  can  be  made  subject  to  it,  under  these  circumstances. 
The  Chancellor  thought  it  could,  and  so  decreed.  It  is 
insisted  that  this  is  erroneous. 

The  land  was  sold  under  its  value,  and  with  a  full 
knowledge  on  the  part  of  Sanders,  of  the  pendency  of  the 
bill,  and  the  order  for  an  injunction. 

We  need  go  no  further  than  our  own  case  of  Farns- 
worth  V8.  Fowler,  1  Swan,  5,  to  show  that  the  efi'ect  of 
an  iujunction  ordered,  is  just  the  same  before  its  issuance 
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as  after,  upon   those   who  have   knowledge  of  the  order. 
If  that  be  so,  a  sale  of  the  land  was  involved,  and  leaves 
it  subject  to  the  claim  of  the  complainant.    But  that  case 
requires  that  the   iigunction  should  be  issued  without  un- 
necessary  delay.      And  8   Danl    Ch.  Pr.,  1909,   and   18 
Verz.,  522,  are  cited  to   show  that  such  a  delay  as  inter- 
vened in  this  case  between   the  fiat  and   the  issuance  of 
the   injunction,   would   be   unreasonable,  and   deprive  the 
complainant  of  its  benefit,  and  save   defendants  from   its 
effects.     That    might    be    so    under    some    circumstances. 
But  in  this  case,   the   delay   was   produced   by   the  diffi- 
culty on  the   part   of  complainant    to   give  the  necessary 
security.      Sanders  was    applied  to    by   the    solicitors   of 
complainant,  on  the   26th  November,  to  become  her  secu- 
rity for  the  process,  as  he  was   a  close  neighbor,  and  she 
an  injured,  unprotected  woman.    But   he  refused,  and  dis- 
couraged the  proceeding.     He  was   a  deputy  sheriff,  and 
it  appears  gave  information  to  the  defendant,  of  the  facts 
communicated  to  him,  and   on   the  next   day  wrote,  and 
perhaps,  posted  up  on  the  Court  House  door  for  the  de- 
fendant, a  written  warning  to  all  persons  against  credit- 
ing, or  in  any  way  aiding  or  assisting  his  wife,  the  com- 
plainant.     On    that    day,  the    27th    November,    Sanders 
was  informed  of  the  fiat  for   an   injunction.      It  is  made 
very  probable  from  the  evidence,  that  he  was  instrumental 
by  these  proceedings,  and   otherwise,   in  putting  it   out  of 
the  power  of  complainant,  to  give   the  necessary  security 
for  the  injunction.      He   was  the  friend,  and   adviser  of 
defendant  in  the  whole    matter,  and    kept  him    fully    in- 
formed of   the  proceeding.      It  would    be    outrageous    to 
hold  under  this    state  of  facts,  tliat   the    delay    of  even 
five  months  in  the  issuance  of  the   process  of  injunction, 
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should  relieve  him  from  the  effect  of  his  notice  of  the 
order  for  it.  The  proof  makes  it  too  clear  for  contro- 
rersj,  that  the  object  of  Boils  as  well  as  Sanders,  was  to 
defeat  the  claim  of  the  plaintiff  upon  the  land,  for  the 
alimony  that  might  be,  and  was  decreed  to  her. 

2nd.  But  there  is  another  ground  in  this  case,  that 
would  produce  the  same  result,  without  the  injunction. 
Here  was  a  claim  set  up  by  bill,  filed  on  the  27th  Nov., 
1857,  for  a  divorce  and  alimony,  out  of  the  estate 
of  defendant,  of  which  the  parties  had  actual  no- 
tiee,  independent  of  the  construction  notice  upon  filing 
the  bill,  and  without  reference  to  the  doctrine  of  Us  pen- 
dens.  This  land,  with  other  things,  is  claimed,  in  the 
bill,  to  be  liable  to  such  alimony.  The  defendant,  avow- 
edly, to  avoid  such  claim,  sells  his  land  to  one  who  has 
full  knowledge  of  all  the  facts,  as  well  as  the  object  and 
intention  of  the  husband  to  avoid  the  claim  of  his  wife ; 
and  to  enable  him  to  do  so,  becomes  the  purchaser  of  his 
land.  Can  such  a  sale  stand  in  her  way,  when  she 
obtains  her  decree,  even  if  a  full  price  was  paid?  It 
would  be  contrary  to  all  sound  principles,  both  in  law 
and  morals,  to  allow  such  a  combination  to  defeat  the 
just  claims  of  another,  to  succeed.  It  is  everywhere 
held,  that,  a  purchase  of  property,  made  to  aid  a  debtor 
to  defeat  his  creditors,  cannot  stand,  but  will  be  set  aside 
in  favor  of  the  latter,  as  a  fraud  upon  his  rights.  The 
law  is  the  same  where  the  object  concurred  in  by 
both  parties,  is  to  defeat  a  recovery  of  damages  for  an 
injury  sustained :  Farnsworth  vs.  Bell,  1  Head,  531. 
Is  not  this  case  as  strong,  nay,  stronger,  and  more  meri- 
torious than  either  of  the  others?  It  is  the  claim  of 
an  injured  and  suffering  wife,  for  support  and  maintenance 
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for  herself  and  helpless  children,  which  is  attempted  to 
be  defeated  by  a  combination  with  her  unnatural  hus- 
band, to  get  his   property   out  of   the  reach  of  the  law. 

Upon  both,  or  either   of  those  grounds,  the  decree  of 
the   Chancellor  may  be  maintained. 

It  will,  therefore,  be  affirmed,  with  costs,  and  the  cause 
remanded  for  its  execution. 


Johnson  vs.  Gaines,  Ex'r. 

1.  Probate  of  Will.  Jurisdiction.  A  Will  cannot  be  admitted  to  pro- 
bate in  a  County,  other  than  in  the  one  where  the  testator  had  his 
residence  at  the  time  of  his  death ;  and  the  Circuit  Court  of  the 
County,  where  the  testator  died,  has  no  jurisdiction  of  the  case,  nor 
can  the  Will  be  brought  before  it  by  certiorari^  when  it  has  already 
been  admitted  to  probate  in  another  County:  See  sec.  2169,  Code. 

2.  Johnson  died  in  Hawkins  County,  his  place  of  residence,  in  1859. 
A  paper  purporting  to  be  his  last  Will,  was  admitted  to  probate  in 
Sullivan  County,  in  whieh  the  deceased  *<  had  no  residence/* 

8.  Held,  that  the  paper  haying  beea  admitted  to  probate  in  the  County 
Court  of  SuUiyan  that  probate  must  stand  until  revoked,  or  vacated, 
by  that  Court,  or  be  reversed  by  the  proper  appellate  tribunal  upon 
appeal,  or  writ  of  error. 


PROM  HAWKINS. 


The  petition  for  certiorari  in  this  case,  was,  at  the  re- 
turn Term,  1860,  dismissed  by  Judge  T.  W.  Turlet, 
Johnson  appealed. 

,  for  Johnson. 

,  for  Gaines  ExV. 
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McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  petition  for  certiorari  in  this  case,  alleges,  in  sub- 
stance, that  one  Hugh  Johnson,  departed  this  life  in  De- 
cember, 1859,  and  that  the  petitioner  is  sole  heir  at  law 
and  distributee  of  his  estate.  That  the  residence  of  the 
deceased,  was  in  Hawkins  County,  in  this  State.  That 
after  his  death,  a  paper  purporting  to  be  his  last  Will  and 
testament  was  offered  and  admitted  to  probate  in  the 
County  Court  of  Sullivan,  (in  which  County  the  deceased 
''had  no  residence,")  and  one  Samuel  D.  Gaines  was 
qualified  as  executor  thereof.  It  is  further  alleged,  that 
the  petitioner  desires  to  contest  the  validity  of  said  sup- 
posed Will ;  and,  to  this  end,  it  is  prayed  that  a  writ  of 
certiorari  may  issue  to  the  Clerk  of  the  County  Court 
of  Sullivan,  requiring  him  to  transmit  the  "  original  pa- 
per,'' together  with  a  transcript  of  the  proceedings,  to  the 
Circuit  Court  of  Hawkins,  that  an  issue  may  be  there 
made  up  to  try  the  validity  of  the  same. 

The  certiorari  was  awarded,  but  at  the  return  Term, 
the  same  was  dismissed ;  and  from  this  judgment  an  ap- 
peal in  error  was  prosecuted  to  this  Court. 

It  is  certainly  true,  if  the  fact  be  as  stated  in  the  peti- 
tion, that  tlie  County  Court  of  Sullivan  had  no  jurisdic- 
tion to  take  the  probate  of  the  Will,  or  to  grant  letters 
testamentary  to  the  executor:  See  Code  sec.  2169.  It  is 
equally  true,  nevertheless,  that  the  Circuit  Court  of  Haw- 
kins had  no  jurisdiction  of  the  case  made  by  the  peti- 
tioner. The  paper  having  been  admitted  to  probate  in 
the  County  Court  of  Sullivan,  that  probate  must  stand 
until  revoked  or  vacated  by  that  Court,  or  reversed  by 
19 
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the   proper  appellate  tribunal,  upon  appeal,   or   writ  of 
error:  1  Meigs'  Dig,  sees.  48,  54,  55. 

Assnming  the  facts  to  be  as  alleged  in  the  petition, 
application  should  have  been  made  to  the  County  Court 
of  Sullivan,  to  have  the  probate  vacated  and  annulled ; 
and  upon  refusal  to  do  so,  an  appeal  or  writ  of  error 
might  have  been  prosecuted  to  the  Circuit  Court  of  Sul- 
livan. 
In  this  view,  the  judgment  must  be  affirmed. 


The  Executors  op  Dudley  Tally,  Deceased,  vs.  Henry 

Smith. 


1.  It  is  not  necessary  for  a  man  to  be  of  unsound  mind  before  a  Court 
-will  set  aside  a  bill  of  sale  or  other  contract,  but  where  a  person  is  not 
positively  non  composy  or  insane,  yet,  is  of  such  great  weakness  of  mind, 
as  to  be  unable  to  guard  himself  against  imposition,  or  to  resist  im- 
portunity, or  undue  influence,  he  will  be  protected  in  a  Court  of 
Equity,  when  an  unfair  advantage  has  been  taken  of  his  weakness,  to 
obtain  an  unreasonable  bargain  or  benefit  from  him. 

2.  It  is  immaterial  ftrom  what  cause  such  weakness  arises,  whether  from 
temporary  illness,  general  mental  debility,  the  natural  incapacity  of 
early  infancy,  the  infirmities  of  extreme  old  age,  or  those  accidental 
depressions  which  result  fh)m  sudden  fear,  or  overwhelming  calami- 
ties. It  is  not  necessary  that  there,  should  be  direct  proof  that  he  is 
non  compos  or  delirious ;  if  he  is  a  man  of  weak  understanding,  and  is 
harrassed  and  uneasy  at  the  time,  or  the  deed  be  executed  in  extremw^ 
or  by  a  paralytic,  it  cannot  be  supposed  he  had  a  mind  adequate  to 
the  business  he  was  about,  and  was  liable  to  imposition. 


SEPTEMBER  TERM,  1860.  291 

The  Ex'n  of  Dadlej  Tally,  deceased,  vt.  Henry  Smith. 

3.  Weakness  of  understanding  constitntes  a  material  ingredient  in 
examining  whf  ther  a  bond  or  other  contract  has  been  obtained  by 
fraud  or  impoaition,  or  under  undue  influence. 

4.  Where  a  contract  is  made  with  a  person  of  weak  understanding,  there 
arises  a  natural  inference  that  it  was  obtained  by  oircnmyention,  or 
undue  influence* 

6.  The  doctrine,  therefore,  may  be  laid  down  as  generally  true,  that  the 
acta  and  contracts  ^f  per9on»  who  are  q/*  weak  underttandinge^  and  who 
are  thereby  liable  to  tnyofttion,  wiU  be  held  void  in  Courte  qf  Equity, 
ji  e.,  if  the  nature  of  the  act  or  contract  justifies  the  conclusion,  that 
the  party  has  not  exercised  a  deliberate  judgment,  but  has  been  im- 
posed upon,  circumvented  or  oTeroome  by  cunning  or  undue  influ- 
ence. 


FROK  OBAINGEB. 


Chancellor  Ssth  J.  W.  Lucket,  upon   the  hearing   of 

this  cause  at  the Term,  1860,  pronounced  a  decree, 

setting  aside  a  bill  of  sale  made  by  Dudley  Tally,  in  his 
lifetime,  to  respondant  Henry  Smith.  From  which  decree 
he  appealed. 


-,  for  Tally^s  ex'rs. 


-,  for  Smith. 


Wright,  J.,  delivered  the  opinion  of  the    Court. 

This  bill  was  filed  by  Dudley  Tally,  who  died  shortly 
afterwards,  and  the  cause  was  revived  in  the  name  of 
his  executors.  The  object  of  the  bill  is  to  set  aside  a 
bill  of  sale,  dated  the  8d  of  November,  1853,  executed  by 
the  said  Tally  to  the  defendant,  Smith,  for  seven  slaves, 
upon  the  ground,  the  execution  of  said   bill  of  sale  was 
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obtained  by  forced  and  undue  influence.  The  Chancellor 
gave  a  decree  for  the  complainants,  setting  aside  the  bill 
of  sale.  It  appears  that  the  bill  of  sale — with  the  notes 
for  the  consideration  of  the  slaves — a  deed  of  trust  upon 
the  slaves  by  Smith  to  secure  the  payment  of  the  notes; 
Dudley  Tally's  Will,  and  a  deed  from  Dudley  Tally  to  his 
son  Joseph,  for  his  land,  were  all  written  by  Smith,  at 
the  house  of  Dudley  Tally ;  no  one  being  present  but  the 
said  Dudley,  his  wife,  and  said  Smith.  After  the  papers 
were  thus  prepared,  as  is  proved  by  Anderson  Garden, 
an  attesting  witness.  Smith  called  at  the  store  of  the 
witness,  late  in  the  evening,^  and  told  him  that  Mr. 
Tally  wished  him  to  go  to  his  house.  The  witness  went, 
and  was  in  the  house  a  few  minutes,  when  Smith  beck- 
oned  him  to  the  door,  and,  in  a  low  tone  of  voice,  told 
him  that  Tally  wished  him  to  step  out  for  a  few  mo- 
ments,  which  ho  did,  and  was  out  some  ten  or  fifteen 
minutes,  when  Smith  come  to  the  door  and  told  him  he 
could  come  in.  When  he  returned  into  the  house,  he 
found  Tally  propped  up  in  the,  bed  with  a  book  upon 
his  knees;  whereupon . Tally  remarked,  that  what  he  was 
doing,  he  wanted  nothing  said  about,  that  his  children 
were  dissatisfied,  and  that  he  was  doing  then  what  he 
thought  was  right  by  each ;  he  then  signed  two  papers, 
the  witness  holding  the  candle,  while  he  signed  them. 
The  witness  then  attested  them,  without,  at  the  time, 
knowing  their  contents,  the  papers  being  folded  in  such 
a  manner,  that  he  could  not  tell  their  contents.  There 
was  nothing  said — so  far  as  the  witness  remembered — 
between  Smith  and  Tally,  after  he  got  to  the  house,  ex- 
cept that  the  latter  desired  him  to  go  out;  but  he  and 
Conway,   the   other  attesting    witness,    went   out    at  the 


SEPTEMBER  TERM,  1860.  293 

The  Ex'rs  of  Dadley  Tally,  deceased,  vs,  Henry  Smith. 

request  of  Smith,  who  stated  it  to  be  the  wish  of  Tally, 
leaving  Smith  and  Mrs.  Tally  alone  with  said  Dudley. 
He  did  not  remember  seeing,  or  witnessing  any  notes  at 
that  time,  and  thought  there  was  something  going  on 
that  was  not  right.  Some  week  or  ten  days  after  the 
execution  of  these  writings.  Tally  got  the  witness  to  exam- 
ine a  box  of  papers  he  had,  to  see  what  was  in  it,  when  he 
found  a  Will — a  deed  of  trust  and  three  notes,  running 
one,  two  and  three  years.  The  fourth  paper  Tally  said 
was  a  bill  of  sale  which  Smith  was  to  have  left  with  him? 
and  it  was  not  there  among  his  papers.  He  then  com- 
plained that  Smith  had  not  given  his  notes  for  enough, 
by  some  $700  to  $800.  The  bill  of  sale  and  Will  are  in 
the  record,  and  the  former  is  attested  by  the  said  Car- 
den  and  Dr.  Conway,  and  the  latter  by  them  and  Smith. 
The  bill  of  sale  is  absolute  and  conveys  an  immediate 
estate  with  warranty,  and  the  Will  recites  that  the  testa- 
tor, for  the  purpose  of  distributing  his  property,  had  re 
sorted  to  the  plan  of  selling  the  same  in  his  lifetime,  and 
dividing — as  he  did — the  proceeds  among  his  children — 
after  giving  to  his  wife  a  slave  that  come  by  her,  witli 
her  increase,  and  certain  small  articles  of  personal  estate. 
Dr.  Conway,  the  other  attesting  witness,  who  was  at 
Garden's  store  when  Smith  came  for  them,  gives,  in  sub- 
stance, the  same  evidence  as  Carden,  save  that  he  and 
Garden  attested  four  papers,  two,  at  the  request  of  Tally, 
and  two  others  at  the  request  of  both  Tally  and  Smith, 
and  that  they  were  asked  to  retire  by  Tally  or  Smith. 
The  papers  had  all  been  arranged  before  he  and  Carden 
arrived,  and  those  retained  by  Tally  had  been  signed  by 
Smith,  who  acknowledged  them.  He  knew  nothing  of 
the  contract  between  Tally  and  Smith,  at  the  time  he  at- 
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tested  the  papers;  and  was  surprised  to  see  some  two  or 
three  notes  upon  Smith,  lying  on  the  table,  and  which 
Smith  handed  to  Tally,  and  they  were  put  in  a  tin  box. 
The  witness  supposed  that  instead  of  making  a  Will,  the 
old  man  had  sold  his  negroes  to  Smith.  Ezekiel  Inman 
had  a  conversation  with  Smith  about  writing  the  Will 
of  Dudley  Tally,  in  which  he  said  Joseph  Tally  was 
about  buying  the  land  of  Dudley ;  that  he  was  trying  to 
get  hinU  to  do  so ;  thought  that  it  was  the  best  that  could 
be  done ;  that  he  had  been  tryiug  to  get  Dudley  to 
make  the  sale;  that  Dudley  Tally  had  become  very  much 
alarmed  as  to  his  liability  to  pay  a  security  debt  for 
Thomas  Jones;  and  that  Tally  had  great  confidence  in 
him,  (Smith,)  and  that  he  had  advised  the  old  man  to 
sell  his  land;  that  Jones  was  likely  to  fail;  that  he  was 
involved  in  the  estates  of  William  and  James  Jones,  and 
he  had  advised  Tally  to  sell  his  land  and  negroes  and 
divide  the  notes  among  his  children,  during  his  life,  and 
that  would  prevent  the  creditors  of  Jones  from  getting 
hold  of  anything  except  his  loose  property ;  and  he  asked 
the  witness  what  he  thought  of  it;  and  then  stated  that 
he  was  going  back  in  a  few  days  to  write  Dudley  Tally's 
Will,  and  if  he  could  keep  the  old  woman  out  of  the 
house,  he  thought  he  could  get  it  fixed ;  that  she  (mean- 
ing the  wife  of  Tally)  was  rather  suspicious,  but  he 
thought  if  ho  could  keep  her  out  of  the  house,  he  could 
get  the  matter  fixed  to  his  notion ;^  that  he  wanted  to  buy 
the  negroes;  that  if  he  could  get  them  at  $2,750  or 
$2,800,  ho  would  buy  them;  and  he  thought  he  could,  if 
he  could  keep  the  old  lady  out  of  the  house  long  enough 
to  get  a  talk  with  the  old  man.  It  appears  that  some- 
time   before    the  execution  of    the  bill  of   sale,    at  the 
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house  of  Tally.  Smith  attempted  to  buy  two  of  the  slaves, 
bat  Tally  refused  to  sell  them,  and  afterwards  told 
Fox,  a  witness,  he  never  would  separate  his  slaves 
while  he  lived.  Smith  afterwards  met  this  witness,  and 
asked  him  if  had  heard  from  Tally,  and  he  imformed 
him  he  had  not;  witness  then  asked  him  if  he  had 
bought  Tally's  negroes,  and  he  said  no.  The  witness 
then  said  he  did  not  think  he  would.  Smith  then  said 
why,  what  makes  you  say  so?  The  witness  replied, 
that  he  had  heard  Mr.  Tally  say  he  would  not  sell 
them ;  that  he  never  intended  to  separate  them  while 
he  lived.  Smith,  then,  under  the  asseveration  of  an 
oath,  said,  that  he  would  work  them  out  of  him  yet; 
that  he  had  never  undertaken  anything,  but  what  he 
had  succeeded. 

It  appears  from  the  testimony  of  Dr.  Moore,  that  he 
was  called  to  see  Dudley  Tally,  on  the  28th  of  Au* 
gust,  1853,  and  was  from  that  time,  his  physician  up 
to  his  death,  which  occurred  on  tho  23d  of  December 
next  thereafter,  not  two  months  after  the  making  of  the 
bill  of  sale;  that  he  was  severely  afBicted  with  dropsy, 
and  had  been  under  treatment  five  months  before  his 
first  visit;  was  seventy-eight  years  of  age,  and  labored 
under  great  physical  debility,  not  being  able  to  walk. 
His  mind  was  tolerably  good  for  one  of  his  age,  though 
he  was  manifestly  in  his  dotage,  that  he  was  tapped,  in 
all  nine  times — five  before,  and  four  after  the  transaction 
with  Smith,  and  thirty-one  gallons  of  water  taken  from 
him  ;  that  though  his  mind  and  body  seemed  to  improve 
with  witness'  first  visit  up  to  the  sale  to  Smith,  yet  the 
disease  gained  rapidly  upon  him,  till  his  death.  He 
owned   no  other   slaves,  but  the  seven,  save  those  that 
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came  by  his  wife,  and  which  he  gave  back  to  her,  and 
was  much  attached  to  them;  and  we  think  it  is  established 
in  this  record,  that  his  general  purpose  was  not  to  give 
said  slaves  to  his  children,  for  the  reason  that  ho  did 
not  wish  to  separate  them,  and  having  twelve  children, 
they  could  not  be  divided  ;  but  that  he  intended,  at  the 
close  of  life,  to  sell  them,  with  an  injunction  against  their 
separation,  and  divide  the  proceeds  among  his  children. 
There  is  no  evidence  that  he  meant  to  sell  them  under 
their  value,  nor  is  there  any  proof,  that  he  desired  that 
Smith  should  have  them,  above  any  one  else.  Whether  Smith 
was  in  the  habit  of  visiting  Mr.  Tally  before  he  deter- 
mined to  effect  the  purchase  of  these  slaves,  or  whether 
he  did  so  after  he  had  accomplished  it,  or  how  he  gained 
the  old  man's  confidence,  docs  not  appear.  He  seems  to 
have  been  without  experience  as  a  trader,  while  Smith 
possessed  great  art  and  shrewdness,  and  it  is  evident, 
practiced  for  sometime,  upon  the  old  man  before  he  could 
gain  his  assent  to  trade  with  him.  And  we  cannot  ac- 
count for  the  sudden  and  deep  interest  which  Smith  took 
in  his  affairs,  unless  for  the  purpose  of  obtaining  from 
him  an  advantageous  bargain. 

It  appears  that  Tally  was  one  of  the.  securities  of 
T.  M.  Jones,  as  the  administrator  of  W.  P.  Jones — 
but  there  is  no  proof  that  he  committed  any  devastavit, 
or  that  Tally  had  to  pay,  or  was  likely  to  have  to  pay, 
anything  on  this  account ;  nor  does  Smith,  in  his  answer, 
pretend  any  such  thing.  It  seems  that  T.  M.  Jones,  at 
Tally's  request,  in  October,  1853,  went  to  see  him,  and 
assured  him  there  was  no  danger  of  his  having  to  pay 
anything,  as  surety  for  him,  with  which  Tally  was  then 
apparently  satisfied ;   and  upon  this,  Smith  relies,  to  show 
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that  Tally  coald  not  have  been  deceived  as  to  this  mat- 
ter; and  at  the  same  time,  he  denies  that  he  said  any- 
thing to  alarm  him,  or  excite  his  fears.  But  we  are 
satisfied  he  did  ;  and,  that,  notwithstanding  what  T.  M. 
Jones  had  said  to  him.  Smith  was  still  enabled  to,  and 
did,  for  the  purpose  of  getting  him  to  sell  those  slaves, 
alarm  him  by  misrepresentations  in  relation  to  this  sure- 
tyship, and  that  these  fears,  probably,  influenced  him  to 
make  the  trade.  That  there  was  no  reasonable  cause 
for  apprehension  on  the  part  of  Tally,  and  that  Smith 
knew  it,  is  clear.  The  price  agreed  to  be  paid  for  these 
slaves,  by  S.!nth,  was  $2,850.00,  in  equal  sums,  at  one, 
two  and  three  years,  free  of  interest,  when  we  are  sat- 
isfied, from  the  proof,  though  somewhat  conflicting,  they 
were,  at  the  time  of  the  sale,  worth  $4000,00.  He  inti- 
mates, in  his  answer,  that  he  became  bound  to  Tally  to  keep 
and  not  separate  said  slaves  ;  and  though  others,  without 
this  restriction,  might  have  given  more,  yet  with  it,  the 
price  he  agreed  to  pay,  was  full  and  adequate.  There 
is  no  proof  tliat  he  did  become  so  bound ;  and  it  is 
shown  by  Joseph  Hamilton's  evidence,  that,  within  a  day 
or  two  after  the  purchase  of  Tally,  Smith  attempted  to 
sell  the  negroes,  or  a  part  of  them,  to  him.  It  is  said 
Tally  was  not  to  part  with  the  possession  of  the  slaves, 
80  long  as  he  lived ;  and  as  evidence  of  this,  they  were 
left  by  Smith  in  his  possession  ;  and  it  is  proved  by  the 
widow  of  Tally,  that  she  heard  him  say  so,  and  it  is 
argued  that  this  influenced  the  price.  But  Smith  insists 
upon  nothing  of   the  kind,  in  his  answer,  and  there  is  no 

reservation  in  the  bill  of  sale,  to  that  effect.  Besides,  if 
this  were  so,  Smith  knew  Tally  could  live  but  a  few 
days. 
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There  is,  as  we  think,  nothing  in  the  evidence  of  the 
widow  of  Mr.  Tally,  who  is  the  chief  witness  for  Smith,  to 
destroy  or  overthrow  the  force  of  this  testimony.  She 
proves,  that,  upon  one  occasion,  when  Smith  was  at  Tally's, 
her  husband  asked  her  to  leave  the  room  ;  and  though  she 
has,  since  her  husband's  death,  taken  sides  with  Smith, 
against  her  husband's  family — she  being  a  second  wife — 
it  is  manifest,  from  this  record,  and  she  so  states,  that 
while  Smith  was  making  the  visits  to  her  husband,  she 
called  in  question  his  motives,  and  used  every  effort  to 
keep  him  away.  Her  credibility  is,  to  some  extent,  sha- 
ken, and  she  is  involved  in  material  contradictory  state- 
ments ;  but,  after  all,  the  substance  of  her  testimony  does 
not,  to  any  great  extent,  conflict  with  the  other  proof. 
She  states,  that  she  regarded  Smith's  visits  as  based  upon 
improper  motives — that  he  alarmed  her  husband,  as  to  his 
securityship  for  Jones — that  she  did  not  wish  Smith  to 
see  him — that  he  was  sick,  and  Smith  teased  him  too 
much  about  trading,  and  she  strove  to  keep  him  from 
coming. 

An  attempt  has  been  made  to  discredit  the  witness, 
Fox,  but  we  think  without  a  successful  impeachment  of 
his  testimony.  Besides,  if  it  were  out  of  the  case,  the 
result  would  be  the  same. 

This  bill  of  sale  cannot  stand,  and  the  Chancellor,  in 
so  holding,  gave  the  proper  decree.  It  is  not  required 
that  Dudley  Tally  should  have  been  of  unsound  mind,  as 
we  have  often  held,  to  avoid  it.  It  is  laid  down  by 
Judge  Story,  (1  Story's  Eq.,  sec.  234,)  that  where  a  per- 
son, although  not  positively  non  compos^  or  insane,  is  yet 
of  such  great  weakness  of  mind,  as  to  be  unable  to  guard 
himself  against  imposition,    or    to    resist    importunity  or 
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undue  iufluence,  he  will  be  protected  in  a  Court  of 
Equity,  where  an  unfair  advantage  has  been  taken  of  his 
weakness  to  obtain  an  unreasonable  bargain  or  benefit 
from  him.  And  it  U  quite  immaterial  from  what  cause 
such  weakness  arises,  whether  from  temporary  illness,  gen- 
eral mental  imbecility,  the  natural  incapacity  of  early 
infancy,  the  infirmity  of  extreme  old  age,  or  those  acci- 
dental depressions,  which  result  from  sudden  fear  or  over- 
whelming calamities.  For  it  has  been  well  remarked, 
that,  although  there  is  no  direct  proof  that  a  man  is  non 
compos,  or  delirious,  yet  if  he  Is  a  man  of  weak  under- 
standing, and  is  harrassed  and  uneasy  at  the  time,  or  if 
the  deed  be  executed  in  extremis,  or  by  a  paralytic,  it 
cannot  be  supposed  that  he  had  a  mind  adequate  to  the 
business  he  was  about,  and  he  might  be  more  easily  im- 
posed upon.  And  in  sec.  235,  it  is  stated  as  an  obvious 
rule,  that:  weakness  of  understanding  must  constitute  a 
most  material  ingredient  in  examining,  whether  a  bond, 
or  other  contract,  has  been  obtained  by  fraud,  or  impo- 
sition, or  undue  influence ;  for  although  a  contract  made 
by  a  man  of  sound  mind  and  fair  understanding,  may  not 
be  set  aside,  merely  from  its  being  a  rash,  improvident, 
or  hard  bargain,  yet,  if  the  same  contract  be  made  with 
a  person  of  weak  understanding,  there  arises  a  natural 
inference,  that  it  was  obtained  by  circumvention  or  undue 
influence.  And  in  sec.  238,  it  is  said :  the  doctrine, 
therefore,  may  be  laid  down  as  generally  true,  that  the 
acts  and  contracts  of  persons,  who  are  of  weak  under- 
standings, and  who  are  thereby  liable  to  imposition,  will 
be  held  void  in  Courts  of  Equity,  if  the  nature  of  the 
act  or  contract  justify  the  conclusion,  that  the  party  has 
not  exercised  a  deliberate  judgment,  but  has  been  imposed 
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upon,   circumvented,   or  overcome   by   cunning,  or  undue 
influence. 

The  application  of  these  principles  to  the  facts  of  this 
case,  are  decisive  of  it.  There  can  be  no  qnestion,  that, 
this  distressed  old  man,  while  laboring  under  great  physi- 
cal and  mental  prostration,  was  misled  and  imposed  upon 
by  the  artful  contrivances  of  Smith,  and  thereby  an  un- 
conscientious bargain  extorted  from  him.  In  relation  to 
the  suretyship  for  Jones,  Smith  was  guilty  of  intentional 
misrepresentation :  1  Story's  Eq.,  sees.  192-3;  Johnson  vs. 
Chadwell,  8  Hum.,  145 ;  Davis  vs.  McNalley,  5  Sneed, 
583.  The  argument  that  the  making  of  a  second  Will 
by  Dudley  Tally,  on  the  evening  before  his  death,  and 
the  institution  of  this  suit,  estop  complainants  from  con- 
troverting his  sanity  at  the  time  of  the  execution  of  the 
bill  of  sale,  has  nothing  in  it,  because  no  one  insists  that 
he  was  positively  non  compos  mentis ;  and  it  is,  as  we 
have  seen,  unnecessary  that  the  proof   should  go  that  far. 

Dudley  Tally,  or  his  representatives,  are  not  to  be 
repelled  from  relief,  under  the  notion  that  this  bill  of 
of  sale  was  made  to  defraud  his  creditors.  Since  such 
was  his  distress,  and  the  weakness  of  his  understanding, 
with  the  wiles  resorted  to,  to  obtain  it,  that  it  is  to  be 
regarded  rather  as  the  act  of  Smithy  than  of  Tally.  We  do 
not  intend  to  revoke  the  well  established  maxim  :  "  In  paH 
delicto  potior  est  conditio  defeivdentis^  et  possidentis.  But 
here  these  parties  do  not  stand  in  pari  delicto:  1  Story's 
Eq.,  sec.  298,  300 ;  5  Sneed,  583. 

The  decree  will  be  affirmed. 
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1.  CoNVETANCB.  A  conveyance  foT  bona  fide  crediiora^  as  againai  judgment 
creditcrsj  vetts  no  UUe  in  the  trustee.  A  conyejance  by  trust  deed,  to 
secure  bona  fide  creditors,  Tests  no  title  in  the  trustee  as  against  a 
judgment  creditor,  and  a  sale  made  by  him  of  the  land  included  in 
the  deed,  even  if  the  judgment  is  obtained  subsequent  to  the  convey- 
ance, unless  the  deed  is  registered  before  the  judgment  is  obtained. 

2.  Where  land  is  conveyed  with  covenants  of  general  warranty  in  trust, 
and  the  deed  is  registered  after  a  sale  of  the  land  conveyed,  and  the 
eeetui  que  Inut  redeem  it  after  the  sale,  whether  with  his  own,  or  the 
trustee's  money,  eo-inatanier  the  title  inures  and  passes  to  the  trustee, 
and  the  deeds  and  trust  therein  enumerated,  become  as  efficacious  as 
if  the  sale  had  never  been  made  by  the  judgment  creditor :  See  Hen- 
derson et  aU.  V8.  Overton,  2  Yer.,  394-897;  Gookin  et  €Ut,  ve,  Graham 
et  aU.,  6  Hum.,  480-484. 

3.  The  incumbrance  of  a  judgment^  though  superior  to  a  conveyance 
under  the  registry  laws,  does  not  render  it  fraudulent;  See  1  Swan, 
516-518,  Dickson,  lessee,  vs.  Collins. 

4.  A  purchase  made,  or  a  trust  taken,  bona  fide^  i.  e.,  such  as  are  not 
within  the  Statute  against  fraudulent  conveyances,  whether  pending 
the  general  lien  of  the  judgment,  or  anterior  thereto,  and  a  fortiori^  if 
made,  or  taken  before  the  judgment  exists,  does  not,  by  reason  of  the 
non-registration  of  the  deed,  become  infected  with  turpitude;  and  if 
it  be  registered  before  other  creditors  acquire  liens  upon  the  property 
embraced  in  the  deed,  as  to  tbem,  it  takes  effect  from  its  date,  and 
they  cannot  call  in  question  its  Talidity. 

5.  A  sale  of  land  included  in  a  trust  deed,  and  after  its  registration  and 
redemption  under  a  judgment  and  sale  that  was  a  prior  lien,  made 
subsequent  to  the  registration,  and  anterior  to  the  redemption,  is 
void,  and  passes  no  title  to  the  purchaser.  The  legal  title  then  being 
in  the  trustee,  and  the  equitable  title  of  the  cestui  que  trust-,  if  any  be 
bad,  was  not  subject  to  levy  or*sale,  under  a  fi,  fa,^  at  law.  The  mo- 
mentary seizure  in  lien  during  the  transit  of  the  title  to  the  trustee 
during  the  redemption,  was  not  a  thing  upon  which  the  lien  of  a  judg- 
ment could  attach,  and  this  is  especially  so  of  a  redemption,  as  was 
this,  made  with  the  money  of  the  trustee.  The  title  was  in  him,  and 
out  of  him,  by  one  and  the  same  Act.  If  redeemed  by  him,  the  law, 
without  any  rest  or  abiding  of  the  title,  cast  it  upon  the  trustee:  See 
Huffaker  vs.  Bowman,  4  Sneed,  89,  and  Stow  v«.  Tifftt,  15  Johns.,  458. 
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6.  A  trustee  may  purchase  the  property  conveyed  to  him,  if  he  pay  a  fiill 
and  equitable  consideration,  and  thereby  acquire  a  valid  legal  title; 
and  this,  in  legal  effect,  diyests  the  bargainor  of  all  interest,  legal  and 
equitable)  in  the  property  conveyed. 


PROM  SULLIVAN. 


Upon  the  hearing  of  this  cause  at  the  Term, 

1S60,  Chancellor  Seth  J.  W.  Lucky    dismissed  the  bill. 
Complainants  appealed. 

Maxwell  &  Arnold,  for  complainants. 

Sam  Milligan,  for  respondents. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

We  are  of  opinion,  that  the  deed  of  trust,  bearing 
date  the  16th  of  July,  1853,  from  John  Cain  to  Brittain 
Phillips,  for  the  tract  of  land  in  controvery  is,  and 
was,  a  bcma  Jide  conveyance,  free  of  fraud,  and  created 
a  valid  security  for  the  benefit  of  the  creditors  therein 
named.  This  is  not  seriously  denied,  and  upon  the 
pleadings  and  proof,  as  we  think,  could  not  be.  But, 
the  same  not  being  registered  until  the  18th  July,  1854, 
was,  of  course,  inoperative  as  against  the  previous  levy 
and  sale  under  the  judgment,  in  favor  of  Joseph  and 
B.  P.  Birdwell  and  John  Osborne,  against  said  Cain, 
rendered  in  the  Circuit  Court  of  Sullivan  County,  on 
the  23rd  of  November,  1853  ;  and  therefore,  the  com* 
plainant,  Joseph,  under  the  said  sale,  which  was  made 
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the  15th  of  July,  1854,  as  a  purchaser  of  said  land, 
acquired  a  valid  title  as  against  said  deed,  subject  to 
the  right  of  redemption  in  said  Gain.  But,  that  when 
the  said  Cain,  afterward.*',  on  the  24th  of  December, 
1855,  redee^ied  said  land  of  said  Joseph,  whether  with 
his  own  money,  or  that  of  said  Phillips ;  the  title  so 
acquired  by  the  redemption — eo  instanti — inured  and 
passed  to  said  Phillips  as  the  trustee  in  said  deed,  the 
same  having  been  executed  with  covenants  of  general 
warranty ;  and  the  said  deed  and  the  trusts  therein 
enumerated,  became  as  efficacious  as  if  said  sale  had 
never  been  made :  Henderson  et  cds.  vs.  Overton,  2 
Yer.,  894,  397:  Gookin  et  cds.  vs.  Graham  et  als.^  5 
Hum.,  480-484. 

The  encumbrance  of  said  judgment,  though  superior 
to  said  deed  under  the  registry  laws,  did  not  render 
it  fraudulent,  as  was  virtually  decided  by  this  Court, 
in  Dickinson's  Lesse  vs.  Collins:  1  Swan,  516-518. 
A  purchase  made,  or  trust  taken,  bona  Jlde^  t.  e.,  such 
as  are  not  within  the  Statute  against  fraudulent  convey- 
ances, whether  pending  the  general  lien  of  the  judg- 
ment, or  anterior  thereto,  and  a  purchase,  if  made,  or  trust 
taken  before  the  judgment  existed,  does  not,  by  reason 
of  the  non-registration  of  the  deed,  become  infected  with 
turpitude;  and  if  it  be  afterwards  registered  before  other 
creditors  acquired  liens  upon  the  property  embraced  in 
the  deed,  as  to  them,  it  takes  effect  from  its  date,  and 
they  cannot  call  in  question  its  validity.  It  follows, 
that  complainants  cannot  assail  this  deed  by  virtue  of 
the  judgments  rendered  in  their  favor  against  said  Gain, 
subsequent  to  its  registration,  and  that  they  cannot  be 
aided,  either    by  the  judgment    of    23rd    of   November, 
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1853,  or  any  thing  that  took  place  under  it,  as  that 
is  put  out  of  the  case  by  the  redemption  through  Cain, 
and  the  extinguishment  of  all  claim  growing  out  of  that 
debt. 

We  are  furthermore  of  opinion,  that  the  sale  of 
said  land,  on  the  15th  of  March,  1856,  under  the  judg- 
ment of  the  same  parties  against  said  Gain,  rendered 
the  17th  of  July,  1855,  was  void,  and  passed  nothing 
to  Joseph  Birdwell,  the  purchaser — the  legal  title  to 
said  land  being  in  said  Phillips,  by  force  of  the  deed 
of  trust  and  the  equitable  estate  of  said  Gain,  if  any 
be  had,  being  incapable  of  levy  and  sale  under  a  fieri 
facias  at  law.  This  position  cannot  be  escaped  upon 
the  ground  assumed  in  argument:  namely^  that  the  judg- 
ment of  the  17th  of  July,  1855,  being  anterior  to  the 
redemption  in  December  afterwards,  the  lien  of  the 
judgment  instantly  attached,  and  again  encumbered  the 
land,  as  against  the  trustee :  because,  in  truth,  the  legal 
title  had,  all  the  while,  remained  in  the  trustee,  the 
sheriflF  having  made  no  deed  to  Birdwell,  the  pur- 
chaser, under  the  sale  of  the  15tli  of  July,  1854: 
Grutsingcr  vs.  Gatron,  10  Hum.,  24 ;  and  because,  if 
the  legal  title  under  this  last  named  sale  had  been  con- 
veyed to  the  purchaser,  (Birdwell,)  of  whom  Gain  re- 
deemed, the  momentary  seisin  in  him  during  the  transit 
of  the  title  to  the  trustee,  was  not  a  thing  upon  which 
the  lien  of  the  judgment  could  attach ;  and  this  is  es- 
pecially so  of  a  redemption  (as  was  this)  from  Bird- 
well  the  creditor^  and  toith  the  money  of  FkiUipSy  and 
not  of  Gain.  Upon  this  question,  the  cases  of  Huffa- 
ker  vs.  Bowman,  4  Sneed,  89;  and  Stow  vs.  TiflFt,  15 
Johns.   R.,    458,  furnish    conclusive    authoritv.      Even  if 
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Cain  had  redeemed  with  his  own  money,  it  was  nothing 
but  what  his  duty  required  him  to  do,  in  support  of 
the  previous  bona  fde  trust  to  his  creditors,  and  the 
title  was  in  him  and  out  of  him,  as  it  were,  with  one 

r 

breath,  and  by  one  and  the  same  act.  The  instant  he 
redeemed,  the  law,  without  any  rest,  or  abiding  of  the 
title  in  him,  cast  it  upon  Phillips,  the  trustee,  for  the 
purpose  of  the  trust.  But  Cain  did  not  furnish  the 
money,  and  in  the  substance  of  the  thing,  did  not  re- 
deem: but  it  was  furnished  by  Phillips,  the  trustee, 
and  the  redemption  made  for  the  benefit  of  the  trusty 
and  Phillips  being  informed  that  he,  himself,  could  not, 
as  trustee,  redeem,  because,  not  a  judgment  creditor, 
used  the  name  of  Cain,  as  a  mere  instrument  cf  re- 
demptioTij  and  it  was  not  expected,  or  intended  that, 
as  against  the  trust,  he  should  retain  the  estate  bene- 
ficixjUHy  for  his  ovm  use.  And  how  absurd  it  would  be 
to  suppose  that  it  was  intended,  by  either  Joseph  Bird- 
well  or  Phillips,  that  the  judgment  of  the  17th  of  July, 
1855,  was  to  be  lien  upon  this  estate?  Would  Phillips 
have  redeemed  to  perfect  the  trust  deed,  when,  in  the 
very  act,  he  cast  the  estate  from  him  to  another  judgment 
of  Bird  well  ?  And  where  is  the  equity  of  Bird  well  upon 
such  a  case? 

On  the  26th  of  December,  1855,  Cain,  by  a  deed  reg- 
istered the  18th  of  February,  1850,  sold  and  conveyed  to 
said  Phillips,  all  his  interest  in  said  land.  This  deed, 
upon  the  proof  in  this  record,  must  be  held  a  bona  fde 
conveyance  for  value,  free  of  fraud ;  and,  in  legal  effect, 
divested  said  Cain  of  all  interest,  legal  and  equitable, 
in  the  estate.  This  left  nothing  for  the  third  judgment 
of  complainants,  of  the  22d  of  March,  1856,  to  operate 
20 
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upon;  and  they  could  acquire  no  lien  upon  the  land, 
either  in  law  or  equity,  even  if  a  memorandum  of  the 
judgment  had  been  registered,  and  the  bill  filed,  as  re- 
quired by  the  Act  of  1832,  ch.  11,  sec.  3.  But  this  Act 
was  not  pursued,  either  as  it  regards  the  judgment  of 
July  17th,  1855,  or  that  of  the  22d  of  March,  1856,  and 
the  case  presents  no  ground  upon  which  complainants 
can  be  allowed  to  reach  either  the  land  itself,  or  the 
supposed  surplus,  after  the  debts  in  the  deed  of  trust 
are  satisfied.  In  the  case  of  Chopson  &  Hidelette  et  als. 
V8.  Cassaday  et  als.,  3  Hum.,  661,  it  was  held  by  this 
Court,  that  a  judgment  creates  a  lien  upon  equitable  real 
estates,  co-extensive  with  the  lien  which,  at  law,  exists 
upon  legal  estates,  and  that  this  lien  might  be  asserted 
in  Chancery;  and  that  the  judgment  binds  lands  acquired 
by  the  debtor  after  the  rendition  of  the  judgment,  either 
by  purchase  or  descent,  and  binds  after  acquired  equita- 
ble estates,  but  that  this  lien  as  to  the  latter  class  of 
estates,  was  so  circumscribed  by  the  Act  of  1832, 
that  no  lien  would  exist,  unless  a  memorandum  of  the 
judgment  was  registered  within  sixty  days  from  the 
time  of  its  rendition,  and  the  bill  filed  to  enforce  the 
lien  within  ten  days  after  the  return  of  the  execution, 
unsatisfied.  And.  that  as  to  after  acquired  equitable 
estates,  the  judgment  must  be  registered  within  sixty 
days  after  the  bonds  are  required,  and  the  bill  filed 
within  ten  days  after  the  return  of  an  execution  unsat- 
isfied. And,  that,  if  these  things  be  not  done,  there  is 
no  lien,  as  against  a  purchaser  for  value,  whether  he 
have  notice  of  the  judgment,  or  not.  Here,  as  we  have 
seen,  Brittain  Phillips,  under  his  deed  of  the  26th  of 
December,   1855,  must    be    regarded  as  a  purchaser  for 
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value.  And  it  can  make  no  difference  that  his  pur- 
chase was  made  after  the  rendition  of  one  of  the  judg- 
ments :   Dickerson's  Lessee  vs.   Collins,  1   Swan,  518. 

Now,  as  it  regards  the  judgment  of  the  22nd  of 
March,  1856,  that  was  not  only  rendered  after  the  regis- 
tration of  the  obsdvie  deed  to  Phillips,  but  the  memo- 
randum of  the  judgment  was  not  registered  until  the 
20th  of  May,  1857,  and  the  bill  not  filed  until  the  23rd 
of  July  afterwards,  though  the  fieri  facias  was  returned 
unsatisfied  to  the  July  Term  of  the  Court,  1856.  And 
as  to  the  judgment  of  the  17th  of  July,  1855,  it  should 
at  least,  have  been  registered  within  sixty  days  from 
the  24th  of  December,  1855,  when  it  is  alleged  Cain 
become  re-invested  with  the  equitable  estate  in  this  land 
by  force  of  the  redemption  from  Joseph  Bird  well;  but 
this  was  also  omitted  until   the  20th  of   May,   1857. 

So,  that,  in  whatever  aspect  we  view  this  case,  the 
complainants  are  entitled  to  no  relief,  and  the  Chan- 
cellor having  so  held,  we  affirm  his  decree. 


Mulholland  vs.  Ellitson  et  als. 

1.  Evidence.  Proof  of  a  declaration  of  vendor  after  sale,  competent. 
Where  A  sells  personal  property  to  B,  and  the  property  is  afterwards 
levied  on  by  B's  creditors  as  his  property,  in  an  aotion  brought  by  A 
against  the  officers,  or  the  creditors,  it  is  competent  for  A  to  prove, 
by  a  third  person,  that  after  the  sale,  (in  this  case,  some  years  after,) 
irhen  A  and  B  were  both  together,  he  heard  them  state  the  terms  of 
the  sale,  and  the  time  when  it  was  made,  etc. 

2.  Same.  Declarations  of  privy  in  estate.  In  a  contest  between  A  and 
B,  this  evidence  would  be  clearly  competent,  upon  the  principle  of  a 
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declaration  against  his  interest.  And  in  a  contest  between  A  and  a 
third  party,  claiming  the  property,  under  a  purchase  from  B  at  a 
period  subsequent  to  the  admissions,  they  would  be  admissible,  be- 
cause the  purchaser  is  in  privity  with  his  vendor,  and  took  the  prop- 
erty encumbered  with  Bs  declarations.  They  are  admissible,  as 
coming  from  a  privy  in  estate,  and,  therefore,  from  the  party  himself. 

3.  Saiib«  Declarations  may  he  proved  by  third  parly^  and  are  oriyinal, 
and  not  hear-say  evidence.  These  admissions  derive  their  legal  force 
from  the  relation  of  the  party  making  them  to  the  property  in  contro- 
versy, and  may  be  proven  by  any  competent  witness  who  heard  them, 
without  calling  the  party  who  made  the  admissions ;  and  when  ad- 
mitted at  all,  are  received  as  original,  and  not  hear-say  evidence, 
and  to  be  taken  as  parts  of  the  res-gesUzi  See  1  Oreenleaf,  sees.  189- 
90-91. 

4.  Same.  Such  admissions  must  he  made  anterior  to  the  judgment.  Admis- 
sions of  this  character  are  competent  proof,  if  made  anterior  to  the 

judgment  and  the  levy  on  the  property.  But  if  the  lien  of  the  cred- 
itors attached  prior  to  the  declaration,  then  the  creditor  could  not  be 
effected  by  them ;  and  a  Sheriff,  or  other  officer,  levying  on  the  prop- 
erty, would  be  subject  to  the  same  rules  of  evidence. 


FROK  JEFFEBSON. 


This  is  an  action  of  trespass,  brought  against  the 
SheriflF  of  Jefiferson  county  and  others,  for  selling,  by 
virtue  of  sundry  ji.  fa's,  a  piano  forte,  as  the  property 
of  Michael  Mulholland,  and  claimed  by  the  plaintiff  in 

error.      The  case  was   tried  by  a  jury  at    the  

Term,  18G0,  who  rendered  a  verdict  in  favor  of  the  de- 
fendants. Judge  Thomas  W.  Turlby,  presiding.  The 
plaintiff  appealed. 

Sam.  Milligan,  for  plaintiff  in  error. 
Babton  &  Shields,  for  defendants  in  error. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 
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This  was  an  action  of  trespass,  for  an  alleged  illegal 
seizure  and  sale  of  a  piano  forte,  which,  it  is  conceded, 
at  one  time  belonged  to  Michael  Malholland,  but  which 
the  plaintiff,  who  is  his  brother,  claims  to  have  pur- 
chased of  him  in  the  State  of  Virginia,  where,  at  the 
time,  they  both  resided. 

There  is  evidence   tending   to  show   that  the  said  Mi- 
chael had   become  indebted  to  the  plaintiff   in  the  sum 
of  about  $340,  for  work  done  for  him  by  the  plaintiff, 
in  the  completion    of   a    contract    upon  a  railroad,    the 
said  Michael  being  the  contractor;  and   that  in  payment 
of  this  debt,  he  let  the  plaintiff  have   the  piano.      Sub- 
sequent to  this  sale,  the   said   Michael  removed    to    the 
State  of   Tennessee;    and   there  is   proof   that  when  he 
was  about  leaving  the    State   of   Virginia,    the  plaintiff 
loaned   the  piano  to  his  wife,  who  seems  to  have  been 
a  teacher  of  music,  telling  her  that  it  would  help  sup- 
port her;  and  that  she  and  her  husband  brought  it  with 
them  to  Jefferson  county,  in    this  State,    where    certain 
of  his  creditors,  whose  debts,  as  is  to   be  inferred  from 
this  record,   were  contracted  q^ter  his  removal  from  Vir- 
ginia, caused  executions  to  be  issued  to  the  Sheriff,  under 
which  he  made  sale  of  the  piano';  and  this  is  the  tres- 
pass complained  of.    Verdict  and  judgment  were  rendered 
for  the  defendants,   and  the  plaintiff  appeals.      Upon  the 
trial,  it  would   seem,   the  right  of  the  plaintiff  to  recover 
was  denied,  both   upon   the  ground   that  no   sale  of  the 
piano  had  been  made  to  him,  and  if  made,  that  the  sale 
was  fraudulent,  and  intended  to  hinder  the  creditors  of 
said  Michael,  he  being,  at  the  time,  very  much  indebted. 

The  plaintiff  took  the  deposition  of  one  Hancock,  in 
which    there .  was    proof   to  the  effect  that  he  was    not 


310  KNOXVILLE: 


Mulholland  i;^.  EUitson  et  ah. 


present,  and  did  not  witness  the  sale  of  the  piano  by 
Michael  to  the  plaintiff;  but  that  in  June,  1854,  the  said 
Michael,  being  largely  indebted  to  him,  and  ho  being  se- 
curity for  him  to  others,  he  agreed  to  give  him  a  deed 
of  trust  on  his  propert},  for  the  benefit  of  himself  and 
some  of  his  other  creditors;  that  witness  proceeded  to 
take  a  list  of  the  articles  to  be  embraced  in  the  proposed 
deed  of  trust,  and  in  doing  so,  the  piano  was  mentioned 
by  him,  whereupon  Michael  Mulholland  immediately  said 
the  piano  should  not  be  included  in  the  deed  of  trust, 
as  he  had  already  disposed  of  it,  or  sold  it,  to  Peter 
Mulholland,  the  plaintiff,  for  a  debt  he  owed  him.  The 
said  Peter  was  present  at  the  time,  and  a  further  con- 
versation then  took  place  between  the  said  Peter  and 
the  said  Michael,  in  relation  to  the  piano  and  the  sale 
of  it;  the  substance  of  which  was,  that  there  was  a  sale 
of  the  piano  from  Michael  to  Peter,  for  a  valuable  con- 
sideration, and  that  a  certain  brown  mare  was  purchased 
by  Peter,  of  Michael,  for  the  same  purpose.  This  proof, 
upon  objection  by  the  defendants,  was  excluded  from  the 
jury  by  the  Circuit  Judge. 

It  seems  to  us  that  this  is  erroneous.  Manifestly,  in 
a  contest  between  the  plaintiff  and  the  said  Michael,  in 
regard  to  the  title  of  this  property,  these  admissions 
would  be  competent  against  hirti^  upon  the  principle  of  a 
declaration  against  his  interest;  and  also  in  a  contest 
between  the  plaintiff  and  a  third  party,  claiming  this 
property  under  a  purchase  made  by  him  of  said  Michael, 
at  a  period  subsequent  to  the  admissions,  they  would  be 
admissible,  because  the  purchaser  is  in  privity  with  his 
vendor,    and    takes    the    property    encumbered    with    his 
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declarations.      They  are  oflfered   as  comiDg  from  a  privy 
in  estatey  and,  therefore,  in  law,  from  the  party  himself. 

Thus  it  has  been  held,  upon  an  issue  between  two 
persons,  whether  a  third  person  died  possessed  of  certain 
personal  property,  that  evidence  might  be  given  of  a 
declaration,  made  by  that  third  person,  that  he  had  as- 
signed the  property,  the  party  against  whom  the  declara- 
tions were  adduced,  claiming  under  that  person :  Irat  vs. 
Pinch,  1  Taunt,  141.  This  principle  is  expressly  settled 
in  Guy  vs.  Hall,  3  Murph.  Rep.,  150,  and  May  vs.  Gen- 
try, 4  Dev.;  2  Batt.  Law  Rep.,  117.  The  declarations 
are  not  only  evidence  against  the  man  who  made  them, 
but  against  one  claiming  under  him  by  a  cotempora- 
neous,  or  subsequent  contract. 

These  admissions  by  third  person,  as  they  derive  their 
value    and    legal  force  from    the  relation    of   the    party 
making  them  to   the  property  in  question,  may  be  proved 
by  any  competent  witness  who   heard  them,  without  call- 
ing the  party  by  whom  they  were  made.      The  question 
is,    whether    he    made    the    admission,    and    not    merely 
whether  the   fact  is  as  he  admitted  it  to  be.      Its  truth, 
where  the  admission  is  not  conclusive,  (and  it  is  seldom 
so,)    may    be  controverted  by   other  testimony,  even  by 
calling  the  party  himself,  when  competent;  but  it  is  not 
necessary  to  produce  him:  his  declarations,  when  admis- 
sible  at  all,  being  admissible  as  original  evidence,    and 
not  as    hear-say,    and  to  be   taken  as  parts  of   the  res- 
gestce:  1  Greenl.  Ev.,  sees.  189,190,191;  3  Murph.  Rep., 
150.      And  it  is  immaterial  whether  he  be  dead  or  alive, 
or  that  he  may  be  examined   as  a  witness  in  the  case, 
his  declarations  being    still    admissible.     In  truth,  in  a 
case  like  this,  it  is  but  a    mode  of   making    out    title. 
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Now,  upon  what  principle  is  it,  that  the  creditors  of 
Michael  Mulholland,  who  have  become  such  since  these 
dedarations  were  made,  shall  escape  being  onerated  with 
them  as  evidence?  Do  they  not  claim  under  him,  and 
seek  to  sell  this  property  as  his?  It  is  true,  they  may 
not,  in  all  respects,  be  in  privity  with  him,  since  they 
may  assail  the  transaction  between  him  and  the  plaintiff 
for  fraud,  and  thus  undo  what  ho  could  not;  and  so 
may  a  subsequent  purchaser,  who  was  intended  to  be  de- 
frauded by  the  previous  sale;  and  yet,  we  have  seen,  the 
admissions  are  evidence  against  him. 

If  the  witness  had  heard  the  sale  made  between  the 
plaintiff  and  his  brother,  then,  beyond  all  debate,  what 
they  said  and  done  at  the  time,  would  be  admissible; 
and  if  they,  afterwards,  when  together,  or  the  said  Mi- 
chael, when  alone,  before  the  existence  of  the  debts  of 
these  creditors,  declared  the  fact  of  the  sale,  or  its  terms, 
these  declarations,  in  our  opinion,  become  original  evi- 
dence of  the  plaintiff's  title,  and  were  admissible  for 
whatever  they  were  worth,  in  a  contest  with  the  credi- 
tors, not  only  upon  the  principle  of  privity  before  stated, 
but  as  a  method  of  establishing  title. 

We  are  not  to  be  understood  as  holding,  that  if  the 
debts  of  these  creditors  originated  anterior  to  the  declar- 
ations, or  even  to  the  plaintiff's  purchase,  they  would 
not,  upon  the  principle  stated,  be  equally  admissible. 
On  the  contrary,  we  think  they  would — the  levy  upon 
the  property  being  subsequent  to  the  declarations.  But 
if  the  lien  of  the  creditors  attached  prior  to  the  dedara- 
tionSf  then  they  could  not  be  effected  by  them.  Of 
course,  the  Sheriff,  or  other  officer,  in  seizing  this  prop- 
erty, would  be  subject  to  the  same  rules  of  evidence. 
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But,  it  is  said,  if  this  be  so,  there  should  not  be  a 
new  trial;  because  the  said  Michael,  himself,  was  exam- 
ined by  the  plaintiff,  and  established  the  sale  wpon  oath, 
and  that,  ^therefore,  the  evidence  of  Hancock  was  unnec* 
essarj,  it  being  impossible  that  the  mere  dedaratUyns,  or 
admismonSj  of  the  witness,  could  be  of  greater  weight  in 
the  case  than  his  oath.  But  they  were  not,  as  detailed 
by  Hancock,  the  mere  declarations,  or  admissions,  of 
Michael,  but  something  more — a  circumstantial  nan^ation 
of  the  contract  of  sale  teas  made  bettveen  Peter  and  Michael. 
But  if  they  were  the  mei'e  admissions  of  iUchad,  we 
cannot  stop  to  inquire  how  much  additional  weight  the 
evidence  thus  improperly  withheld  from  the  jury,  might 
have  had  with  them,  had  it  been  received.  We  can 
readily  see  that  the  rejected  evidence  might,  upon  the 
state  of  facts  in  this  record,  have  had  an  impartial  in- 
fluence in  the  case:   3  Hum.,  222-224. 

The  judgment  will  be  reversed,  and  a  new  trial 
awarded. 


Hilton  vs.  Duncan  and  Wipe. 

1.  Pabol  sale  or  land.  Possession  under  a  disseizin.  Where  lands 
were  deyised  to  a  nnmber  of  persons,  as  tenants  in  common,  and  it  is 
verbally  agreed  between  them,  that  one  of  them  should  give  up  his 
share,  for  a  certain  consideration,  to  the  other  devisees,  who  there- 
upon enter  upon  his  share,  and  exclude  him  from  possession,  is  held 
to  be  a  disseizin  of  such  devisee. 

2.  Same.  Possession  of  tenants  in  common^  when  adverse  to  each  other. 
Prima  facia,  the  possession  of  one  ten  at  in  common,  is  to  be  regarded 
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as  the  possession  of  the  other;  but  if  one  of  them  take  the  possession 
for  himself,  claiming  the  entire  tract  as  hia  own,  and  receives  the 
rents  and  profits,  and  uses  them  without  accounting  to  the  othersr 
and  this  is  acquiesced  in  for  a  period  of  twenty  years  or  more,  an 
actual  ouster  of  his  companion  may  be  presumed,  and  that  he  has  re- 
leased or  conveyed  his  interest  to  the  party  in  possession.  The  pos- 
session of  a  tract  of  land  by  one  tenant  in  common,  by  purchase  and 
claim  therein  entirety  aod  seyeralty,  and  not  an  undivided  part  there* 
of  in  co-tenancy,  is  an  adverse  possession. 

8.  Same.  A  purchaser  qf  land  by  parol  in  possession^  cannot  sue  for  the 
purchase  money  until  the  warden  or  heirs  sues  for  the  possession  Statute 
of  Limitation.  Where  A  purchases  land  of  B,  by  parol  contract,  and  goes 
into  possession  of  it,  and  the  owner  does  not  disavow  the  contract, 
or  disturb  the  purchaser  in  his  possession,  he  could  not  sue  to  recover 
the  purchase  money  paid  for  the  land.  And  until  the  vendor,  or  his 
heir,  disavows  the  verbal  contract,  and  sues  the  purchaser  for  the  Hind, 
he  has  no  cause  of  action  to  recover  the  purchase  money ;  and  the 
Statute  of  limitations  does  not  begin  to  run  against  the  purchaser 
under  a  void  sale  of  land,  until  the  right  to  sue  accrues  to  him. 

4 .  Same.  Same,  This  Court  held,  in  the  case  of  Sneed  et  als.  vs. 
Bradley  et  als.,  4  Sneed,  page  801,  that  a  verbal  contract  for  land  is 
not  entirely  void,  but  could  be  completed  by  the  voluntary  consent  of 
the  parties ;  and  whilst  the  vendor  is  able  and  willing  and  ready  to 
perform  his  parol  agreement,  the  purchaser  can  maintain  no  action  to 
recover  back  the  consideration  paid.  And  a  fortiori,  this  must  be  so, 
where  the  purchaser  still  retains  the  use  and  possession  of  the  land. 

6.  Same.  Redsion  of  sale.  A  Court  will  order  the  repayment  of  purchase 
money,  and  declare  a  lien.  In  cases  of  the  sale  of  land,  that  are  void, 
and  the  vendor  cannot  be  compelled  to  a  specific  performance  of  the 
contract  and  sale,  but  resists  it,  and  the  contract  is  rescinded,  a  Court 
of  Chancery  has  the  power,  as  an  incident  to  the  recision,  to  order  a 
re- payment  of  the  purchase  money,  and  declare  a  lien  upon  the  land, 
to  secure  its  payment. 

6.  Samb.  Same.  A  purchaser  of  land  upon  parol  contract,  may  recov- 
er the  purchase  money  and  interest  upon  a  bill  for  a  specific  execu- 
tion, to  which  the  Statute  is  set  up  as  a  defense;  and  as  against  the 
vendors,  it  will  be  declared  a  lien  on  the  land  agreed  to  be  conveyed, 

■ 

or  at  law  the  money  may  be  recovered  in  an  action  of  indebitatus  <u- 
sumpsit,  or  debt. 


FROM  GRAINGER. 


Upon    the    hearing  of    this  cause    before    Chancellor 
Seth  J.  W.    LucKEY,  at  the  March  Term,   1860,   a   de- 
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cree  was  rendered  in  fayor  of  the  complainant.    Respon- 
dents appealed. 

Jahes  Shields,  for  complainant. 


-,  for  respondants. 


Wright,  J.,  delivered  the  opinion  of  the  Court. 

In  the  year  1823,  William  Hilton  died  intestate  seized 
and  possessed  of  a  small  tract  of  land  of  little  value,  situ- 
ated in  the  County  of  Jeflferson.  Beside  complainant,  he 
left  five  other  children,  all  of  whom  were  daughters. 
Before  his  death,  he  had  advanced  to  one  of  these  daugh- 
ters, an  amount,  consisting  of  fifty  or  sixty  dollars,  which 
was  estimated  by  him  to  be  her  portion  of  his  estate, 
real  and  personal,  and  while  upon  his  death-bed,  declared 
bis  desire  to  be,  that  complainant  should  pay  his  other 
daughters,  out  of  his  estate,  or  otherwise,  such  sums  as 
would  make  them  equal  to  the  daughter  to  whom  he  had 
made  the  advancement,  and  that  complainant,  in  conside- 
ration thereof,  should  have  the  tract  of  land  above  men- 
tioned. After  the  death  of  the  said  William,  his  widow, 
to  whom  the  declaration  had  been  made,  communicated 
the  same  to  the  said  daughters  and  to  complainant,  all  of 
whom  assented  to,  and  acquiesced  in  the  arrangement,  as 
being  a  just  and  equitable  disposition  of  the  property  of 
the  intestate.  The  complainant  paid  the  sum  of  money 
designated  by  the  said  William,  to  each  of  the  daughters* 
in  consideration  of  which  they  agreed  to  relinquish  and 
convey  to  him  their  respective  interests,  as  heirs  of  their 
father,  in  said  tract  of  land ;  and  all  of  them,  save  Anna 
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Hilton,  one  of  the  daughters,  have  so  conveyed  and  have 
not  claimed  said  land,  or  any  interest  therein.  The 
payment  to  said  Anna,  was  made  the  15th  of  January, 
1827,  and  a  receipt  taken,  of  which  the  following,  is  a 
copy:  "January  15th,  1827,  received  of  Anna  Hilton 
and  James  Hilton,  fifty  dollars,  in  full  of  all  legacies, 
debts,  dues  and  demands,  I  have  against  the  estate  of 
William  Hilton,  deceased.    I  say  received  by 

"Anna  Hilton." 
The  complainant  and  Anna  Hilton  were  the  personal 
representatives  of  the  intestate,  and  the  latter  was  his 
widow,  and  the  receipt  so  executed  to  them  was  intended, 
by  Anna,  the  daughter,  to  be  a  satisfaction  of  her  share, 
in  the  real  and  personal  estate  of  her  father,  in  accordance 
with  his  desire  so  expressed  just  before  his  death.  The 
widow  never  claimed  dower,  but  resided  with  complainant 
and  was  supported  by  him  till  her  death,  in  1852,  under 
an  agreement  that  he  should  take  care  of  her.  The  com- 
plainant took  possession  of- this  land,  immediately  after 
his  father's  death,  having  about  one-half  of  it  enclosed 
and  under  fence,  claiming  the  entire  tract  as  his  own, 
under  the  arrangement  above  stated;  and  has  continued 
to  possess  and  claim  it  and  pay  taxes  on  it  ever  since, 
using  it  and  taking  the  rents  to  himself,  a  period  of  over 
thirty  years.  As  before  stated,  the  widow  and  one  of 
the  daughters,  Hester,  lived  with  him,  but  neither  of  them 
claimed  any  interest  in  the  land,  conceding  the  title  to 
be  in  complainant.  The  daughter,  Anna,  seems  to  have 
left  the  land  very  soon  after  her  father's  death,  as  did 
the  other  daughters,  save  Hester;  but  whether  before  or 
after  her  marriage,  does  not  clearly  appear.  It  is  stated 
in  the  bill  that  she  was  of  age  at  her  father's  death,  and 
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though  this  is  denied  in  the  answer,  there  is  no  proof 
that  she  was  an  infant,  nor  is  there  anything  to  show  at 
what  time  she  married,  or  died.  Neither  she  or  her  sis- 
ters ever  received  any  rents  from  this  land,  or  called 
upon  complainant  for  any  account  in  regard  to  them;  and 
we  are  satisfied  she  and  they  were  content  with  the  set- 
tlement made  in  pursuance  of  their  father's  wish.  The 
effect  of  complainant's  possession  is  not  neutralized  by 
that  of  any  one  else.  The  residence  of  the  widow  with 
him,  clearly  could  not  produce  any  such  result,  and  there 
is  no  evidence,  nor  is  it  claimed  that  his  sister  Anna,  ever 
again  resided  upon  the  land.  And  though  the  child  and 
heir  of  said  Anna,  after  her  death,  was  taken  and  raised 
by  the  widow  of  William  Hilton  and  by  complainant, 
yet  it  does  not  satisfactorily  appear  how  long  she  lived 
with  them,  and  the  possession  of  complainant  is  not  at. 
tempted  to  be  effected  by  this  circumstance. 

Tho  defendants,  Duncan  and  wife,  the  latter  of  whom 
is  the  said  child  and  heir  of  Anna  Hilton,  have  recently 
instituted  an  action  of  ejectment  against  complainant 
claiming  an  undivided  one-sixth  of  this  land,  in  right  of 
her  mother,  the  said  Anna,  as  one  of  tho  heirs  of  William 
Hilton.  To  enjoin  that  suit  this  bill  is  filed,  insisting 
that  the  purchase  of  the  share  of  said  Anna  may  be  spe- 
cifically executed  in  favor  of  complainant — that  any  omis- 
sion in  the  receipt  to  set  forth  the  terms  of  tho  contract, 
may  be  corrected  upon  the  ground  of  mistake  in  drawing 
it,  and  finally  claiming  title  by  lapse  of  time  and  posses- 
sion. The  defendants  answer  and  submit  to  the  jurisdic- 
tion of  the  Court,  and  among  other  things,  rely,  as  a  de- 
fense, upon  the  Statute  of  frauds.    The  Chancellor  decreed 
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that  complainant  had  acquired  title  to  so  much  of  the 
share  of  the  said  Anna,  as  he  had  held  enclosed  for 
twenty  years  or  more,  but  allowed  defendants  to  recover 
one  undivided  one-sixth  of  the  residue  of  the  tract ;  and 
in  proportion  as  complainant  lost  by  the  recovery,  gave 
him  a  corresponding  amount  of  the  purchase  money  so 
paid  said  Anna  with  interest,  and  declared  the  same  a 
lien  on  that  part  of  the  land  so  recovered,  but  denied 
defendants  any  account  for  rents,  inasmuch  as  it  appeared 
none  were  due,  the  title  to  the  enclosed  land  having  been 
perfected  in  complainants. 

The  complainant  does  not  appeal,  or  ask  to  disturb 
this  decree,  and  we  think  it  should  be  affirmed.  In 
Leonard  vs,  Leonard,  10  Mass.,  231,  as  cited  in  Angell 
on  Lim.,  (ed.  1854,)  529,  it  was  held  that  where  lands 
were  devised  to  a  number  of  persons  as  tenants  in  com- 
mon, and  it  was  verbally  agreed  between  them  that  one 
of  them  should  give  up  his  share,  for  a  certain  compen- 
sation, to  the  other  devisees,  who  thereupon  entered 
upon  his  share,  and  excluded  him  from  the  possession^ 
it  was  a  dissiezin  of  such  devisee:  Boyd  vs.  Graves,  4 
Wheat,  513.  Prima  facie  the  possession  of  one  tenant 
in  common,  is  to  be  regarded  as  that  of  the  other. 
But,  if  one  of  them  take  the  possession  to  himself,  claim- 
ing the  €7itire  tract  as  his  own,  and  receive  the  rents 
and  profits  to  his  own  use,  without  any  account  to  the 
other,  and  the  other  acquiesce  in  this,  for  a  period 
of  twenty  years  or  more,  an  actual  ouster  of  his  com- 
panion may  be  presumed,  and  that  he  has  released,  or 
conveyed  his  interest,  or  share,  to  the  party  so  in  pos- 
session of  a  tract  of  land  by  one  tenant  in  common,  by  a 
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purchase  and  claim  thereof  in  entirety  and  severalty, 
and  not  an  undivided  part  thereof  in  co-tenancy,  is  an 
adverse  possession:  Ang.  on  Lim.,  527-528;  Doe  vs. 
Prosser,  Cowp.,  217.  So,  that  upon  the  proof  in  this 
record,  we  see  no  reason  to  question  that  complainant 
must  be  held  to  have  a  title  to  the  extent  of  the  de- 
cree of  the  Chancellor.  And  perhaps,  upon  the  au- 
thority of  Hubbard  and  Wood  vs.  Wood's  Lessee,  1  Sneed, 
279,  the  Chancellor  might  have  held  complainant's  title 
perfected  to  the  entire  share  under  the  effect  of  the  first 
section  of  the  Act  of  1819,   ch.   28. 

In  relation  to  the  purchase  money,  we  think  the 
claim  to  have  it  refunded  is  not  barred  by  the  Statute 
of  limitations,  because  the  cause  of  action  accrued  to 
the  complainant  only  upon  the  election  of  the  heir 
of  the  daughter,  Anna,  to  rescind  and  disaffirm  the 
parol  contract  of  her  mother.  It  is  true  that  either 
party  could,  at  any  time,  for  want  of  a  writing,  put  an 
end  to  the  contract,  but  they  were  not  obliged  to  do  so. 
So  long  as  they  were  content  with  it,  and  were  willing 
to  abide  by  it,  and  the  complainant  remained  in  posses- 
sion of  the  land,  without  claim  or  suit  by  the  said  Anna, 
or  her  heir,  not  wishing  himself  to  disturb  the  contract, 
and  the  other  party  not  having  done  so,  he  could  not, 
we  apprehend,  sue  to  recover  back  the  money  given  in 
consideration  of  the  land :  Hurst  vs.  Means,  2  Snow., 
594-599 ;  2  Sneed,  546-548.  It  is  true  that  in  the  case 
in  Swan,  the  Court,  in  argument,  hold  to  the  reverse  of 
this.  But,  that  part  of  the  opinion  was  unneces??ary  to 
the  decision  of  the  cause — the  contract  there  being  in 
writing,  and  went  upon  the  ground  that  a  parol  contract 
for  the  purchase  of  land   was   entirely   void,  and,  for  all 
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purposes,  the  same  as  if  it  hand  never  existed.  But  in 
Sneed  et  cds,  vs.  Bradley  et  als.,  4  Sneed,  301,  it  was 
held  by  this  Court,  that  such  a  contract  is  not  entirely 
void,  but  might  be  completed  by  the  voluntary  consent 
of  the  parties ;  and  it  was  laid  down  as  the  correct  rule, 
that  while  the  vendor  is  able,  and  willing,  and  ready  to 
perform  the  parol  agreement,  the  purchaser  can  main- 
tain no  action  to  recover  back  the  consideration  money 
paid.  And  a  fortiori,  this  must  be  so,  where  the  pur- 
chaser still  retains  the  use  and  possession  of  the  land. 

Had  the  Court  of  Chancery  power  to  declare  the  pur- 
chase money  a  lien  on  the  land  ?  In  McNaw  vs.  Toby,  6 
Hum.,  27,  it  was  held  this  could  not  be  done  in  the  case 
of  a  parol  sale.  But  no  doubt  the  Court  so  held  upon 
the  ground  the  contract  was  wholly  void,  and  that,  in 
law,  no  legal  consequences  could  grow  out  of  it ;  for  in 
the  case  of  Alston  vsn  Boyd,  same  book,  504,  where  a 
contract  was  rescinded  for  insanity,  a  lien  upon  the 
land  restored  to  the  lunatic,  was  declared  for  the  pay- 
ment of  any  balance  due  the  defendant.  And  in  the 
case  in  4  Sneed,  (above  cited,)  305,  it  is  held  to  be  well 
settled,  that  if,  upon  the  faith  of  such  parol  contract,  the 
purchase  money,  in  whole,  or  in  part,  Ihas  been  paid,  a 
Court  of  Equity,  upon  a  bill  for  a  specific  execution,  to 
which  the  Statute  is  set  up  as  a  defense,  will  decree  that 
the  money  be  refunded  with  interest;  and  as  against  the 
vendors,  it  will  be  declared  a  lien  on  the  land  agreed 
to  be  conveyed ;  or,  at  law,  the  money  may  be  recovered 
in  an  action  of  indebitatus  assumpsit,  or  debt.  And  it 
has  been  repeatedly  held,  that  as  to  improvements  put 
upon  the  land  by  the  vendee  upon  the  faith  of  a  parol 
sale,  whiclji  the  vendor  refuses  to   complete,  to  the  extent 
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they  have  enhanced  the  value  of  the  land,  a  Court  of 
Equity  will  treat  the  land  as  subject  to  a  lien  therefor : 
1  Meigs'  Dig.,  592.  And  in  Pilcher  and  Cantates,  adm'rs, 
V8.  Smith  and  wife,  2  Head,  208,  it  was  held  that  a 
covenant  to  convey  real  estate,  executed  by  a  feme  covert, 
who  is  not  invested  with  power  to  sell  and  convey  the 
same  as  a  feme  sde,  is  void,  and  will  not  be  specifi- 
cally executed  by  a  Court  of  Chancery.  But  still  it 
would  be  a  fraud  in  her  to  avoid  the  contract  without 
restoring  the  purchase  money,  and  it  will  not  be  permit- 
ted. And  in  such  a  case,  the  purchaser  may  come  into 
a  Court  of  Equity,  to  obtain  either  a  specific  execution, 
or  recision  of  the  contract.  And  if  the  feme  covert  resist 
a  specific  execution,  and  the  contract  is  rescinded,  as  an 
incident  to  the  recision,  the  Court  will  order  the  re-pay- 
ment of  the  purchase  money,  and  declare  a  lien  upon 
the  land  to   secure  its  payment. 

I 

The  defendant,  Mrs.  Duncan,  as  the  heir  of  the 
vendor,  Anna  Hilton,  must  abide  the  case  of  her  ances- 
tor, and  be  subject  to  the  lien. 

Decree  affirmed. 
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1.  Pebpondekancb  of  Proof.  CiratmtiMitial  Evidence,.  CiroumBtiUk" 
tial  proof,  which  loses  nothing  by  the  lapse  of  time,  preponderates 
OTer  the  recollection  of  one  oredible  witness,  after  the  lapse  of  s  >Ten- 
teen  years.  Thns,  when  the  plaintiff  seeks  to  charge  the  defendant 
by  proYing  payment,  this  he  must  do,  not  merely,  (where  there  is  a 
conflict  in  the  proof))  by  having  a  mere  preponderance  of  proof  in  his 
fsTor)  but  the  preponderance  must  be  such  as  to  satisfy  the  mind  and 
conscience  of  the  Court,  that  he  is  entitled  to  a  decree  against  the  de« 
fendant  for  the  money. 

2.  ExciFTiORs  TO  Clksks*  Rbpoht.  Exceptions  to  the  report  of  a 
Clerk,  partake  of  the  nature  of  ig^ecial  demurrere^  and  if  the  report  is 
erroneous,  the  party  excepting  must  put  bis  finger  on  the  error. 
Therefore,  general  exceptions,  that  assume  that  ^^moneyt  have  been 
iwiee  credited"  and  *Uhat  the  amount  is  in  wtan^ particularef  erroneotUj^^ 
and  that  the  ^^aggregaie  result  of  debte  and  credite  is  erronecue^^*  are  too 
general,  and,  therefore,  bad« 


FROM    RUTHERFORD. 


This  cause  was  heard  by  Sakuel  D.  Friersok,  Chan*^ 
cellor  for  tlie  Fourth  Division  of  the  State,  pi*e8iding  by 
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interchange  with  Chancellor  Broomfield  L.  Ridley,  at 
the  June  Term,  1859.  There  was  a  decree  in  favor  of 
the  complainants.      Respondents  appealed. 

John  Marshal,  James  M.  Avent  &  E.  D.  Han- 
cock, for  complainants. 

Edmund  Cooper  &  Edwin  A.  Keeble,  for  respon- 
dents. 

» 

Arthur  S.  Colter,  Special  J.,  delivered  the  opinion 
of  the    Court. 

The  original  bill  in  this  case,  was  filed  by  Moses 
Ridley,  against  the  widow  and  heirs  of  Henry  Ridley, 
for  an  account.  The  facts  in  brief,  as  shown  by  the 
pleadings  and  proof,  are,  that  Henry  Ridley,  who  was 
the  owner  of  a  considerable  estate,  and  much  in  debt, 
died  in  July,  1835,  suddenly,  of  cholera,  after  having, 
upon  his  death-bed,  requested  his  brother,  Moses  Ridley, 
in  whom  he  had  the  utmost  confidence,  to  take  the 
management  of  his  estate.  Moses  Ridley,  in  November 
of  the  same  year,  qualifted  as  his  administrator,  in 
Rutherford  County,  Tennessee,  and  shortly  afterwards, 
ii^  Hinds  County,  Mississippi ;  but  for  some  informality 
by  the  Probate  Court  in  taking  the  bond  in  Mississippi, 
the  said  Moses  Ridley  was  removed  by  the  same  Court, 
at  the  instance  of  one  of  the  defendants,  after  thirteen 
years  of  faithful  service,  for  the  benefit  of  the  estate 
of  his  deceased  brother. 

The  estate  of  Henry  Ridley,  in  Mississippi,  at  the 
time  of  his  death,  consisted   of  a  plantation  and  slaves, 
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most  of  which  had  been  parchased  oq    a  credit  by  him 
just  before  his  death. 

Moses  Ridley  coutioued  the  cotton  planting  in  Missis- 
Eippi,  (until  he  was  removed,  about  1st  of  June,  1848,) 
greatly  to  the  interest  of  the  widow  and  heirs  of  his 
deceased  brother ;  the  estate  having  been  much  improved 
in  that  time. 

This  case  was  before  this  Court  three  years  ago, 
by  appeal  from  the  decree  of  the  Chancellor,  ordering 
an  account  ]  and  at  which  time,  the  actings  and  doings 
of  said  Moses  Ridley,  in  carrying  on  the  Mississippi 
farm,  were  carefully  examined  and  fully  approved,  and 
the  cause  remanded  for  an  account;  the  basis  having 
been  fully  and  definitely  settled. 

Upon  taking  the  account,  by  the  Master's  report,  it 
appears  that  the  estate  of  H.  Ridley  was  indebted  to 
the  estate  of  Moses  Ridley,  (the  latter  having  died 
shortly  after  filing  the  bill,)  forty-eight  tJiousandj  ttvo 
hundred  and  eighty-six  dollars  and  f/teeJi  cents.  This 
report  was  excepted  to  by  both  parties,  and  upon  the 
hearing,  a  decree  was  pronounced  by  the  Chancellor  for 
thirty-eight  tliousand^  two  hundred  and  three  dollars  and 
eighty-one  cents.      Prom  this  decree  both  parties  appealed. 

All  the  points  arising  upon  the  exceptions,  have  been 
examined  by  the  Court,  and  though  requiring  much  pa- 
tient labor,  (the  record  being  one  of  eight  hundred 
pages,)  yet  we  have  had  but  little  difficulty,  except  upon 
a  single  exception.  The  eighth  exception  of  defendants, 
is  in  these  words:  "Because  the  Clerk  &  Master  allows 
Moses  Ridley  a  credit  of  five  thousand  dollars,  paid  to 
Thomas  M.  Warren,  when  the  proof  shows  that  no 
such  debt  was   owing    by  the    estate  of    Henry  Ridley, 
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nor  was  that  amount  ever  paid  by  Moses  Ridley,  out 
of  his   estate." 

This  exception  was  allowed  by  the  Chancellor,  and 
the  five  thousand  dollars  and  the  interest  thereon,  were 
stricken  out  of  the  report,  by  the  decree.  We  have 
carefully  examined  all  the  proof  upon  this  item,  and 
find  the  question  raised  by  the  exception,  by  no  means 
free  from   diflScuIty. 

The  note,  upon  which  this  payment  is  claimed  as  a 
credit,  was  made  by  Thomas  S.  Anthony,  payable  to 
Warren,  for  $9,000,  dated  5th  June,  1834,  and  due  1st 
March,  1835 ;  and  on  which  $4,433.76  had  been  paid, 
as  shown  by  an  endorsement  on  the  back  of  the  note, 
in  cotton,  on  the  25th  March,   1835. 

The  balance  of  the  note  is  the  subject  of  the  ex- 
ception. Whether  Moses  Ridley  paid  it,  is  the  question. 
This  note,  with  two  o there  for  ten  thousand  dollars 
each,  of  the  same  date,  and  due  respectively,  1st  of 
March,  1836,  and  1st  of  March,  1837,  was  given  for  a 
tract  of  land  and  some  slaves  in  Mississippi,  bought  by 
Anthony,  of  Warren,  on  the  day  of  the  date  of  said 
note.  On  the  29th  of  September,  1834,  Henry  Ridley 
and  Anthony,  entered  into  partnership  in  cotton  plant- 
ing in  Mississipi.  Articles  were  drawn  and  signed,  by 
which  Ridley  was  to  be  joint  owner  with  Anthony,  of 
the  land  and  negroes  bought  of  Warren,  and  he  was 
to  pay  one-half  the  purchase  money :  the  articles  spe- 
cifying the  three  notes  which  amounted  to  $29,000. 
On  the  2l8t  of  May,  1835,  Ridley  bought  the  remain- 
ing moiety  of  the  land  and  slaves  from  Anthony,  agree- 
ing to   give  for  the    same,   and    other   property    added. 
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$42,000.  This  agreement  was  reduced  to  writing,  and 
sets  forth  the  mode  and  manner  of  payment. 

The  argument  on  behalf  of  complainant,  is,  that  a 
balance,  amounting  to  about  five  thousand  dollars  of 
the  9,000  dollar  note,  remained  unpaid  at  the  death  of 
Henry  Ridley,  and  that  Moses  Ridley  paid  the  same  in 
1835,  and  that  he  should  have  a  credit  therefor,  be- 
cause by  the  terms  of  the  contract  of  29th  September, 
Henry  Ridley  was  to  pay  one-half  this  debt;  and  es- 
pecially, because  by  the  terms  of  the  sale  from  Warren 
to  Anthony,  Warren  had  a  lien  upon  the  property, 
land  and  slaves,  for  the  whole  $29,000.  In  other  words, 
that  the  estate  which  came  into  the  hands  of  Moses 
Ridley,  as  Adm'r.,  was  encumbered  with  a  mortgage,  to 
secure  the  $9,000.  We  see  from  the  record,  that  the 
lien  existed,  and  therefore,  if  Moses  Ridley  paid  the 
debt,  it  was  a  valid  payment,  for  which  ho  should  have 
a  credit.  But  the  question  is,  did  Moses  Ridley  pay 
the  balance  of  the  $9,000. 

Thomas  M.  Warren  distinctly  proves  that  Moses  Rid- 
ley paid  him  that  balance  in  Nashville,  in  1835,  through 
H.  R.  W.  Hill;  and  Moses  Ridley,  as  his  administrator, 
files  the  note;  and  there  is  proof  that  Moses  Ridley 
was  able  to  pay  the  debt,  though  he  might  have  re- 
ceived nothing  from  Henry  Ridley's  estate.  For  aught 
that  appears  in  this  record,  Thomas  M.  Warren  is  a 
reputable  witness,  and  we  have  investigated  this  case 
giving  him  full  credit.  The  fact  that  Moses  Ridley  had 
the  means  to  pay,  amounts  to  little  or  nothing,  as  the 
only  witness  relied  on  to  prove  the  payment,  says  it 
was  paid  through  H.  R.  W.  Hill;  and  the  additional 
fact  that  complainant  filed    the   note,  is    neutralized  by 
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the  fact  that,  as  administrator,  Moses  Ridley  doubtless 
received  all  the  papers  of  Henry  Ridley.  This  leaves 
the  positive  testimony  of  Thomas  M.  Warren,  upon  the 
one  side,  and  the  facts  and  circumstances,  on  the  other, 
hereinafter  referred  to,  to  be  weighed. 

The  note  in  question  fell  due  March  Ist,  1835.  Hen- 
ry Ridley  died  July  22,  1835,  and  Moses  Ridley  was 
appointed  administrator  on  his  estate,  November  1st,  of 
the  same  year ;  so  that,  if  Moses  Ridley  paid  the  balance 
of  said  note  in  1835,  it  was  after  that  time. 

It  is  true,  that  Henry  Ridley,  in  his  lifetime,  and 
Moses  Ridley,  as  his  administrator  after  his  death,  raised 
large  amounts  of  money,  under  an  arrangement  with  H. 
R.  W.  Hill,  by  drawing  bills  on,  and  having  them  ac- 
cepted by,  N.  &  J.  Dick  &  Co.,  of  New  Orleans,  of 
which  firm  Hill  was  a  member.  Hill's  deposition  was 
taken,  but  he  proves  no  such  payment  for  Moses  Rid- 
ley ;  and  the  account  current  of  N.  &  J.  Dick  &  Co., 
which  is  exhibited,  and  proven  to  be  correct,  by  Hill, 
contains  no  item  corresponding  with  the  matter  of  the 
eighth  exception. 

But  Hill  does  prove,  and  the  account  current  of  N. 
&  J.  Dick  &  Co.,  shows,  that  on  the  15th  day  of  May, 
1835,  Henry  Ridley  drew  two  bills  on  N.  &  J.  Dick  & 
Co.,  amounting  to  $11,766.25,  and  on  the  same  day  he 
borrowed  of  them  $700.  This  money  was  doubtless,  in 
part,  applied  to  the  payment  of  a  debt  of  $7,843.91, 
due  fronf  Anthony  to  N.  &  J.  Dick  &  Co.,  and  which 
Henry  Ridley,  by  his  agreement  with  Anthony,  had  as- 
sumed. This  left  of  the  proceeds  of  said  bills  about 
$3,445.  This  was  not  enough  to  pay  oflF  the  balance 
of  the  $9,000  note,  but  it  is  shown  in  the  proof  that  he 
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had  good  credit,  and  a  few  days  thereafter  executed  his 
two  notes,  amounting  to  about  $1,600,  to  M.  G.  Reeves, 
which  were,  in  all  probability,  given  for  borrowed 
money.  The  argument  that  a  part  of  the  proceeds  of 
said  two  bills  was  applied  to  the  payment  of  the  note 
in  controversy,  is  much  strengthened  by  the  memorandum 
thereon,  showing  that  the  interest  on  the  balance  was 
computed  up  to  that  day,  (May  15;  1835.) 

By  the  two  ten  thousand  dollar  notes,  as  well  as  the 
notes  to  Reeves,  and  many  other  vouchers  in  this  record, 
it  is  shown  that  Moses  Ridley,  in  paying  notes,  as  well 
as  accounts,  was  usually  particular  to  take  receipts  on 
the  back,  showing  that  he,  as  administrator,  paid  the 
same,  but  there  is  no  such  receipt  on  the  back  of  the 
$9,000  note. 

Again:  On  the  21st  of  May,  1835,  when  Henry  Rid- 
ley bought  from  Anthony  his  remaining  moiety  of  the 
land  and  slaves  in  Mississippi,  the  former  gave  to  the 
latter,  a  bond  in  the  sum  of  $40,000,  conditioned  to  do 
certain  things,  and,  among  the  rest,  is  this  explicit  and 
significant  provision:  "Now,  these  presents  witnesseth, 
that  the  above  bounden  Henry  Ridley  is  to  take  up, 
pay,  discharge,  and  hand  over  to  said  Thomas,  two 
bonds,  obligations,  or  promissory  notes,  of  ten  thousand 
dollars  each,  executed  by  the  said  Thomas  S.  Anthony 
to  Thomas  M.  Warren,  late  of  Mississippi,  and  now  of 
Williamson  county,  Tennessee.  One  of  which  notes,  or 
writings  obligatory,  falls  due  March  Ist,  1836;  the  other 
to  become  due  and  payable  March  1st,  1837." 

When  we  remember  that  the  three  notes,  amounting 
to  $29,000,  were  given  for  the  identical  property  which 
Henry  Ridley  was  then   purchasing;   that  Warren  had  a 
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lien  thereon  for  the  payment  of  the  whole;  that  Henry 
Ridley,  by  his  agreement  of  the  29th  of  September,  1834, 
was  bound  to  pay  one-half  the  $9,000  note,  as  well  as 
one-half  of  the  other  two,  and  that  the  $9,000  note  was 
the  only  one  of  the  three  which  was  due  at  the  time 
of  the  trade  of  the  21st  of  May,  1835,  we  cannot  concur 
with  the  counsel  for  the  complainant,  that  the  $9,000 
note  was  forgotten,  or  omitted,  by  mistake. 

We  think  the  circumstantial  proof  thus  presented  on 
behalf  of  defendant,  and  which  lose  nothing  by  the  lapse 
of  time,  preponderate  over  the  recollection  of  one  cred- 
ible witness,  after  the  lapse  of  seventeen  years — Warren's 
testimony  having  been  taken  in  1832. 

But,  in  this  case,  the  burthen  of  proof  is  on  the  com- 
plainant to  charge  the  estate  of  Henry  Ridley,  by  proving 
the  payment.  This  he  must  do,  not  merely,  (where  there 
is  a  conflict  in  the  proof,)  by  having  a  mere  prepon- 
derance in  his  favor,  but  the  preponderance  must  be  such 
as  to  satisfy  the  mind.  It  lies  with  him  to  satisfy  the 
mind  and  conscience  of  the  Court  that  he  is  entitled  to 
the  money,  before  any  decree  can  be  pronounced  against 
the  defendant  for  the  same:   1  Greenleaf,  4,  sec.  2. 

The  only  remaining  exceptions  much  pressed  by  the 
counsel,  are  the  first,  ninth,  and  eighteenth  exceptions,  on 
behalf  of  defendants.  Tlie  first  exception  is,  because  the 
Master  has  only  charged  complainant  with  the  proceeds 
of  1,811  bales  of  cotton,  when  he  should  be  charged 
with  the  proceeds  of  not  less  than  2,019  bales.  We 
think,  from  the  proof,  that  the  defendants  have  no  cause 
for  exception  upon  this  ground.  It  is  not  clear,  from 
the  proof,  that  2,019  bales  were  raised  on  the  Mississippi 
farm  in  the  thirteen  years.* 
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But  complainant  has  satisfactorily  accounted  for  as 
much  cotton,  as  is  actually  shown  to  be  the  defect;  and 
besides,  waives  all  his  exceptions,  mainly  in  reference 
to  expenses  in  carrying  on  the  Mississippi  farm,  several 
of  which  it  would  be  difficult  for  us  to  disallow  upon 
the  proof,  on  condition  that  the  first  exception  of  de- 
fendants is  not    sustained. 

The  credits,  in  our  estimation,  allowed  the  complain- 
ant for  expenses  in  carrying  on  the  Mississippi  farm, 
are  exceedingly  small,  and  which  is  reasonably  accounted 
for,  by  supposing  that  some  cotton  was  used  in  defraying 
expenses  which  has  not  been  charged  to  complainant. 
But  that  there  was  cotton  not  fully  accounted  for  by 
the  proof,  does  not  sufficiently  appear  to  be  made  the 
subject  of  a  charge  in   the  account 

The  ninth  exception  is:  "because  the  Clerk  &  Master 
allows  Moses  Ridley  a  credit  of  $14,154.15,  paid  by 
N.  &  J.  Dick  &  Co.,  to  Lee  Maddox  &  Co.,  in  March, 
1836,  when  said  debt  was  the  partnership  debt  of  Rid- 
ley &  Anthony,  and  which  Henry  Ridley  was  not,  by 
the  contract,  bound   to  pay." 

There  seems  to  us  to  be  an  inconsistency  in  the  ex- 
ception. If  it  was  the  partnership  debt  of  Ridley  & 
Anthony,  as  the  exception  states  it  was,  then  Ridley 
&  Anthony  were  jointly  and  severally  bound  to  pay  it. 

The  case  made  by  the  exception  is  not  a  charge  of 
negligence,  for  not  making  Anthony  pay  his  part.  But 
by  the  proof,  it  is  a  meritorious  credit,  and  should  be 
allowed   the  complainant. 

It  is  not  denied  that  Ridley  &  Anthony  owed  this 
money ;  and  the  payment  of  it  by  Moses  Ridley  is  not 
controverted;  but  it  is  said    that    the    contract    of   the 
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21st  May,  1835,  only  bound  H.  Ridley  to  pay  $5,656.09, 
which  is  true,  but  it  bound  him  to  pay  that  much  for 
Anthony ;  the  balance  was,  doubtless,  H.  Ridley's  part 
of  the  whole  debt  upon  settlement,  and  therefore,  not 
mentioned  in   the   writing. 

Exceptions  J 3,  14,  15  and  16,  on  behalf  of  defend- 
ants, are  bad,  because  they  do  not  point  out  any  par- 
ticular error  in  the  report,  but  assume  that  "  moneys 
have  been  twice  credited,"  and  "that  tlie  account  is,  in 
many  particulars,  erroneous,"  and  that  the  aggregate  re- 
sult of  debts  and  credits,   is  erroneous. 

These  exceptions  are  too  general.  Exceptions  par- 
take of  the  nature  of  special  demurrers ;  and  if  a  re- 
port is  erroneous,  the  party  excepting,  must  put  his 
finger  on  the  error:  Wilkes  &  Wife  vs.  Rogers  et  cds., 
6   John.   R.,   56b. 

Much  labor  has  been  bestowed  on  the  18th  exception 
by  counsel,  to  show  that  Moses  Ridley  had  large  sums 
of  money  in  his  hands  at  different  times,  while  there 
were  debts  outstanding  against  the  estate,  drawing  in- 
terest, and  which  he  afterwards  paid,  getting  a  credit 
here  for  the  interest  which  thus  accrued,  while  he  had 
the  money  to  pay   them. 

No  specific  case  is  pointed  out  and  shown,  and  the 
exception  makes  no  such  case.  The  exception  is,  "be- 
cause the  Clerk  allows  interest  on  the  balance  from 
1848,  when  no  interest  should   be  allowed." 

We  think  the  defendants  have  no  cause  of  complaint 
about  interest,  when  the  Clerk  has  only  allowed  the 
complainant  interest  from  1848,  on  balance  due  him, 
most  of  which  is  money  paid  by  him  between  1835 
and   1848,  at  different  periods.      We  cannot  believe  that 


r 


/ 


DECEMBER  TERM,  1860.  333 

Carroll  McCorkle  v$.  The  State. 

-  -  -      - 

defendants  are  injured  bj  this  mode  of  computing  in- 
terest, when  the  record  shows  a  large  balance  due 
complainant — ^most,  or  all  of  which,  was  due  him  be- 
fore  1848. 

The  other  exceptions  have  been  examined,  but  upon 
the  whole  case,  we  see  no  reason  to  change  the  decree 
of  the   Chancellor,  and  affirm  it  in  all  things. 


Carroll  McCorkle  vs.  The  State. 

1.  False  Prbtensk.  What  i>.  The  crime  of  false  pretense  extends  to 
every  case  where  a  party  has  obtained  goods  by  falsely  representing 
himself  to  be  in  a  situation  in  which  he  was  not,  or  by  falsely  repre- 
senting any  occurrence  that  had  not  happened,  to  which  persons  of 
ordinary  caation  might  give  credit.  The  ingredients  of  the  offense 
are,  obtaining  goods  by  false  pretenses,  and  with  the  intent  to  de- 
fraud. 

2.  Same.  Same.  It  is  difficult  to  draw  the  line,  and  say  to  what  cases 
it  shall  extend;  and  we  must  see  whether  each  particular  case,  as  it 
arises,  is  within  the  rule,  which  seems  to  be,  that  where  an  exercise 
of  common  prudence  and  caution,  on  the  part  of  him,  from  whom  the 
goods  are  obtained,  would  have  enabled  him  to  aToid  being  imposed 
upon  by  the  pretense  alleged,  the  case  is  not  within  the  Statute; 
otherwise,  it  is. 


PROM  WARREN. 


The  plaintiflf   in  error  was  tried   and  convicted,   and 
sentenced    to    three    years'  imprisonment  in  the  peniten- 
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tiary,  at  the  August  Terra,    1860.     Judge   Andrew    J. 
March&anks,  presiding*    He  appealed. 

John  Sporlock,  for  the  plaintiflf  in  error* 

John  W.  Head,  Attorney  General,  for  the  State. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  prisoner  was  convicted,  and  sentenced  to  three 
years'  confinement  in  the  penitentiary  of  the  State,  for 
the  offense  of  obtaining  goods  under  false  pretenses,  and 
appeals  for  a  new  trial,  to  this  Court.  The  facts  con- 
stituting the  offense,  as  shown  in  the  bill  of  exceptions, 
are  these: 

On  the  80th  of  April,  1860,  the  prisoner  came  to  the 
store  of  A.  J.  Brown  &  Co.,  a  firm  of  merchants, 
composed  of  said  Brown,  William  White,  and  Samuel  L. 
Colville,  doing  business  in  Warren  county ;  and  stated 
to  Brown,  one  of  the  firm,  that  William  Martin  had 
sent  him  to  get  some  goods.  Brown  asked  the  prisoner 
if  Martin  had  sent  an  order  by  him  for  the  goods. 
The  prisoner  replied  that  he  had  not,  but  that  Marlin 
told  him  to  get  the  goods,  and  it  would  be  all  right. 
The  prisoner  further  stated  that  Martin  would  have  sent 
a  written  order  for  the  goods,  but  that  he  was  in  a 
hurry  that  morning,  and  had  not  time,  as  he  was  on 
his  horse,  going  on  the  mountain,  to  see  about  his  cattle. 
Upon  these  statements  made  by  the  prisoner,  Brown  let 
him  have  the  goods,  to-wit:  Two  shirts,  one  pair  of 
pants,  three  yards  of  drilling,  trimmings  for  the  pants, 
and  one  carpet  bag;  altogether,  of   the  value  of  $8.70; 
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tiien  the  property,  and  in  the  possession  of>  said  firm: 
and  which  he  delivered  to  the  prisoner,  and  charged  to 
William  Martin,  by  the  prisoner,  npon  the  books  of  the 
firm* 

Some  time  after  the  goods  were  sold,  Brown  informed 
Martin  of  the  transaction,  and  he  denied  that  he  had 
ever  anthorised  the  prisoner,  in  any  manner,  to  get  the 
goods,  or  make  the  aoconnt,  and  stated  that  he  would 
not  pay  for  them;  and  upon  the  trial,  Martin  proved 
that  he  never  had  authorized  the  prisoner  to  get  the 
goods.  He  further  proved  that  the  prisoner  had  been 
working  at  his  house,  but  had  left  on  the  night  of  the 
17th  of  April,  and  witness  did  not  see  anything  more 
of  him  till  about  the  second  Saturday  in  May,  after- 
wards, and  knew  nothing  of  his  getting  the  goods  from 
Brown,  until  Brown  told  him  of  it«  The  witness  fur- 
ther stated,  that  while  the  prisoner  was  working  for 
him,  he  came  to  town  with  him,  and  purchased  from  A. 
J.  Brown  &  Go^  some  ten  or  twelve  dollars'  worth  of 
goods  for  the  prisoner,*  but  never  authorized  him  to  buy 
anything  for  witness,  unless  it  was  that  the  prisoner  got 
some  liquor  from  William  Meadows,  by  his  directions, 
and  which  he  paid  for.  After  the  witness  heard  that 
the  prisoner  had  got  the  goods,  he  took  him,  upon  a 
warrant  for  getting  property  under  false  pretenses,  and 
had  him  carried  before  a  Justice  of  the  Peace,  where 
the  prisoner  settled  the  matter,  by  giving  his  note,  with 
security,  to  witness,  and  witness  assumed  the  debt  to 
A.  J.  Brown  &  Go« 

This  conviction,  we  think,  is  proper*  The  jury  have 
not  only  found  that  the  statements  of  the  prisoner  were 
false,  and    that   he    had    no    authority    from    Martin  to 
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make  them,  or  get  the  goods,  bat  also  that  ho  did  not 
honestly  believe  he  had  any  such  authority,  or  right, 
and  obtained  the  goods  with  the  intent  to  defraud  this 
firm.  By  the  Code,  sec.  4701,  every  person,  who,  by  any 
false  pretense,  with  intent  to  defraud  another,  obtains 
from  any  person  any  personal  property,  is  guilty  of  a 
penitentiary  offense.  This  is  almost  a  transcript  of  the 
English  Statute,  (30  Geo.  2,  ch.  24,)  and  of  that  in  New 
York.  In  substance,  they  are  the  same.  They  all 
employ  the  general  term  of  false  pretense,  and  which 
has  been  considered,  in  England  and  New  York,  as  ex- 
tending to  every  case  where  a  party  has  obtained  goods 
by  falsely  representing  himself  to  be  in  a  situation  in 
which  he  was  not,  or  by  falsely  representing  any  occur- 
rence that  had  not  happened,  to  which  persons  of  ordi- 
nary caution  might  give  credit:  Young  et  cds.  vs.  The 
King,  3  Term  Rep.,  98 ;  The  People  vs.  Johnson,  12 
Johns.  Rep.,  292-3.  It  is  impossible,  as  we  think,  to 
distinguish  these  cases,  in  principle,  from  the  present  one. 
Indeed,  the  case  in  Johnson,  is  almost  identical  in  its 
facts.  The  ingredients  of  the  offense  are,  obtaining  the 
goods  by  false  pretenses,  and  with  an  intent  to  defraud. 
In  this  case,  the  very  natural  and  circumstantial  state- 
ment made  by  the  person  when  he  applied  for  the 
goods — the  reason  given  why  he  did  not  bring  a  written 
order,  connected  with  the  fact  that  this  firm  knew  he 
had  been  doing  work  for  Martin,  and  that  before  that 
time  Martin  had  purchased  goods  for  him — was  well  cal- 
culated to  deceive  and  impose  upon  them.  If  the  false 
pretense  created  the  credit,  it  has  been  considered,  in 
England  and  New  York,  as  bringing  the  case  within 
the  Statute:  12  Johns.  Rep.,  293.     As  was  said  by  Lord 
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KenyoD,  (B  Term  Sep.,  103,)  the  Statute  creating  this 
offense,  describes  it  in  terms  extremely  general.  It 
seems  difficult  to  draw  the  line,  and  to  say  to  what 
cases  it  shall  extend ;  and,  therefore,  we  must  see  whether 
each  particular  case,  as  it  arises,  comes  within  it.  That 
this  does,  we  think  there  can  be  no  doubt.  It  is  dis- 
tinguishable from  Chapman  vs.  The  State,  2  Head,  36. 
That  was  the  case  of  a  naked  falsehood,  not  calculated, 
in  itself,  under  the  circumstances,  to  impose  upon  the 
prosecutor,  and  there  was  some  reason  to  doubt  whether 
it  really  did  so. 

The  principle  of  the  cases,  seems  to  be,  that  when- 
ever an  exercise  of  common  prudence  and  caution,  on 
the  part  of  him  from  whom  the  goods  are  obtained, 
would  have  enabled  him  to  avoid  being  imposed  upon 
by  the  pretense  alleged,  the  case  is  not  within  the 
Statute;  otherwise,  it  is:  People  vs.  Williams,  4  Hill, 
9-12;  3  Term  Rep.,  98;  12  Johns.  Rep.,  292;  Coleman's 
case,  2  East's  P.  C,  672-3.  But,  as  already  stated,  we 
cannot  lay  down  a  rule  which  shall  apply  to  all  cases 
which  may  arise  under  this  Statute. 

The  judgment  will  be  affirmed. 


22 
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Wm,  Armstrong,  et  cds.,  vs.  The  State. 


1.  Constitutional  Law.  See.  4976  of  Code,  Uneonstitutional,  Section 
4976,  ''allowing  offenses  committed  on  the  boundary  of  two  or  more 
counties,  or  within  a  quarter  of  a  mile  thereof,*'  the  jurisdiction  is  in 
either  county,  is  unconstitutional  and  void,  being  in  contrarention  of 
Article  1,  sec.  8,  of  the  Constitution  of  this  State,  which  declares  that 
persons  shall  have  the  right,  in  ''prosecutions  by  indictment  or  pre- 
sentment, to  haye  a  speedy  public  trial,  by  an  impartial  jury,  of  the 
county  or  district  in  which  the  crime  shall  haye  been  committed. 

2.  Diiirict  does  not  apply  to  circuiU,  and  is  now  inoperative.  The  word 
district,  had  reference  to  a  state  of  things  under  the  old  Constitution, 
when  one  Court  was  held  for  seyeral  counties,  constituting  what  was 
called  a  "district/'  and  it  was  carried  into  the  present  Constitutioa 
by  copying  from  the  old,  without  noticing  the  change  in  our  judicial 
system,  by  which  a  Circuit  Court  is  held  in  each  county.  Since  then, 
the  word  district,  in  this  connection,  has  no  application,  and  nothing 
to  operate  upon. 


FROM    COFFEE. 


This  case  was  submitted  to  jury  of  CoflFee  County,  at 
the  September  Term,  1860.  There  was  a  mistrial  as 
to  two  of  the  defendants  below,  and  a  conviction  of  the 
plaintiffs  in  error.  Judge  Andrew  J.  Marchbanks,  pre- 
siding.     Plaintiffs  in  error  appealed. 

William  P.  Hiokerson  and  Arthur  S.  Colter,  for 
plaintiffs  in  error. 

John  W.  Head,  Attorney  General,  for  the  State. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 
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The  guilt  of  the  plaintiffs  in  error,  of  a  most  aggrava- 
ted assault  and  battery,  is  clearly  estalished  by  the  proof 
in  this  case.  They  were  indicted  with  two  others,  (as 
to  whom  there  was  a  mistrial)  for  going  to  the  house 
of  one  Green  A.  Berry,  with  their  faces  blackened,  and 
otherwise  disguised,  at  a  late  hour  of  the  night,  «nd 
taking  him  forcibly  from  the  bed  of  his  wife  and  chil 
dren,  and  at  a  short  distance  from  his  house,  in  the  hear- 
ing of  his  family,  inflicting  upon  him  with  switches,  a 
very  severe  whipping,  by  which  he  was  much  injured  and 
disabled,  for  a  considerable  time.  For  this  lawless  and 
savage  barbarity,  there  is  no  cause  shown  in  the  proof. 
From  what  we  see  in  the  record,  we  are  only  surprised 
that  the  hand  of  the  law  was  not  laid  much  more  heavily 
upon  them,  for  an  outrage,  so  monstrous. 

It  is  an  instance  of  mob  or  lynch  law  so  odious  and 
alarming  in  a  civilized  community.  If  tolerated,  no  one 
can  feel  safe,  for  it  confounds  the  innocent  with  the 
guilty.  Its  victims  are  condemned  unheard,  and  a  deep 
reproach  is  thereby  brought  upon  the  law,  and  its  protec- 
tive power.  It  is  calculated  to  fill  the  land  with  vio- 
lence, and  render  our  most  eacred  rights  insecure.  Such 
deeds  should  never  fail  to  bring  upon  the  lawless  perpe- 
trators, when  detected,  the  severest  punishment  which 
the  law  allows.  The  highest  fines  and  the  longest  im- 
prisonment, should  be  invariably  inflicted  in  all  such  casesi 
without  regard  to  the  character  of  the  injury  thus  attemp* 
ted  to  be  avenged.  The  law  is  sufficient  for  the  redress 
of  all  wrongs,  and  to  it  alone,  the  injured  should  appeal. 
No  man,  or  set  of  men,  should  be  permitted  with  impunity, 
in  a  country  of  law,  to  take  vengeance  into  their  own 
hands. 
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Bat,  a  coDStitutioDal  question  is  raised  ia  their  defense, 
upon  the  ground  of  a  want  of  jurisdiction  of  the  offense 
in  the  county  of  Coffee,  where  they  were  indicted  and 
convicted.  It  is  alleged  that  the  place  where  the  offense 
was  committed,  is  in  the  county  of  Franklin,  and  not 
Coffee.  The  proof  upon  this  point  is  conflicting,  and  it 
was  left  to  the  jury  to  decide.  To  clear  the  case  of 
all  difficulty,,  as  it  was  certain  that  the  place  of  the  crime, 
if  not  in  Coffee,  was  within  one-fourth  of  a  mile  of  the 
line.  The  State  relied  upon  a  provision  of  the  Code: 
sec.  4976,  in  these  words : 

"When  an  offense  is  committed  on  the  boundary  of 
two  or  more  counties,  or  within  a  quarter  cf  a  mile  there- 
(fy  the  jurisdiction  is  in  either  county." 

In  the  Declaration  of  Bights,  Art.   1,  Sec.   9,  is  this 
provision,  tiiat  the  accused  shall  have  a  right,  "  in  prose- 
cutions by    indictu^nt    or    presentment,"  to    "a    speedy 
public  trial,  by  an    impartial  jury  of  the.  oomdy  or  dia- 
•   trict  in  which  the  crime  shoM  have  been  committed.^' 

His  Honor,,  the  Circuit  Judge,  expressed  doubts  as 
to  the  constitutionalty  of  this  section  of  the  Code,  but 
thought  it  best  to  conform  to  it,  in  his  charge,  and 
refer  the  question  to  this  Court  for  its  decision,  as 
that  would  settle  the  question  for  the  whole  State. 

The  Code  in  sec.  5125,  requires  that  "  the  proof 
^hall  show  a  state  of  facts  bringing  the  offense  within 
ihe  jurisdiction  of  the  county  in  which  the  indictment 
was  preferred."  This  would  seem  to  be  in  conflict 
with  the  other  section,  by  which  it  need  not  be  shown 
to  have  been  within  the  county,  but  it  will  do  to 
prove  that  it  was  in  another  county,  so  that  it  was 
not    more    than    a  quarter    of   a    mile    from    the    line. 
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The  Legislature,  and  revisors,  seem  to  have  been 
strongly  intent  upon  the  prevention  of  the  escape  of" 
offenders,  upon  technicalities,  or  anything  not  touching 
the  merits. 

This  Court  has  pursued  the  same  policy  so  far  as 
it  was  possible  for  it  to  go,  consistent  with  the  rules 
by  which  it  felt  bound  to  be  governed.  All  reflecting 
men,  whether  professional  or  non-professional,  had  be- 
come disgusted  with  the  administration  of  the  criminal 
law,  on  account  of  the  senseless  and  riged  rules  which 
seemed  to  have  been  adopted,  solely  to  favor  the  guilty, 
and  defeat  the  punishment  of  offenders. 

The  reform  has  been  most  salutary  and  beneficial. 
We  are  strongly  disposed  to  carry  forward  the  great 
improvement,  and  not  in  any  way,  arrest  it,  unless  we 
are  conducted  to  barriers,  which  we  cannot  surmount. 
When  the  fundamental  law  rises  up  before  us,  we 
must  stop,  let  the  consequences  be  what  they  may. 

The  evil  intended  to  be  remedied  by  sec.  4976,  was, 
that  where  crimes  were  committed  on,  or  near  a  coun- 
ty line,  it  might  turn  out  in  the  proof,  after  a  fair 
and  expensive  trial  had  fully  established  the  guilt  of 
a  defendant,  that  the  indictment  was  in  the  wrong 
county,  and  the  prosecution  would  be  defeated  on  the 
ground  alone,  that  the  prosecution  was  in  the  wrong 
county.  A  few  yards  or  feet  would  save  the  greatest 
offenders  from  punishment,  as  the  constitution  forbids 
that  a  man  should  bo  put  a  second  time  in  jeopardy 
of  life  or  limb,  for  the  same  offense:  Art.  1,  sec.  10. 
It  was  for  this  very  commendable  reason,  a  margin  of 
one-fourth  of  a  mile  was  given  by  the  Code  for  tlie 
venue.    It  ought  to  be  maintained,  if  it  could  be,  under 
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the  constitation.      But  can   it  be?     Is   it  not  in   direct 
conflict  ? 

The  worst  criminals  have  their  rights.  Some  of 
them  are  enumerated  in  the  section  of  the  constitution 
under  construction.  They  must  be  secured  as  effectu- 
ally as  any  other  constitutional  rights.  One  of  these 
rights,  is,  to  be  tried  by  an  impartial  jury  "q/"  the 
county  or  district,"  in  which  the  offense  has  been  com" 
mitted.  This  Legislative  provision  is,  that  he  shall 
not,  in  all  cases,  have  that  right.  But  that,  he  may 
be  indicted,  and  tried  by  a  jury  of  a  different  county, 
in  the  given  case.  If  it  be  no  infraction  of  this  right 
where  the  place  of  the  crime  is  within  one-fourth  of  a 
mile  from  the  line,  it  would  not  be,  if  it  were  one  or  ten 
miles.  The  case  is  very  strongly  put  in  the  constitu- 
tion:— The  accused  shall  have  the  right  to  be  tried,  &c. 
The  word  "  district,"  does  not  aid  the  argument.  That 
had  reference  to  the  state  of  things  under  the  old  con- 
stitution, at  a  time  when  there  was  only  one  Court 
for  several  counties,  constituting  what  was  called  a 
district.  It  does  not  apply  to  Circuits.  It  was  car- 
ried into  the  present  constitution,  by  copying  from  the 
old,  without  noticing  the  change  which  had  taken 
place  in  our  judicial  system,  by  which  a  Circuit  Court 
was  held  in  every  county.  Since  that  was  done,  the 
word  district  in  this  connection,  has  no  application, 
and   nothing  to  operate  upon. 

But,  it  is  argued,  that  this  construction  would  defeat 
and  annul  all  the  laws  on  the  subject  of  a  change  of 
venue  in  criminal  cases.  We  do  not  think  so,  and  ad- 
here to  the  decision  in  Dula  vs.  The  State,  8  Yerg.,  512, 
in  which  those  acts   are   held   to  be    allowed  by  the  con- 
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stitution.  The  reasoning  in  that  ease,  is  entirely  satis- 
factory. This  is  a  very  different  question.  Those  acts 
are  made  for  the  benefit,  and  to  enlarge  the  rights  of 
the  accused.  The  constitution  does  not  say  that  no  other 
county  shall  try  him,  or  have  jurisdiction  of  the  case, 
but  only  that  he  shall  have  a  right  to  be  tried  where 
the  offense  is  charged  to  have  been  committed.  The 
Legislature  says,  in  these  Acts,  now  a  part  of  the  Code, 
sec.  5195,  that,  if  an  impartial  jury  cannot  be  had  there, 
and  that  is  made  to  appear,  by  the  aflSdavit  of  the  de- 
fendant and  others,  or  by  the  observation  of  the  Court  in 
attempting  to  get  a  jury,  the  case  may  be  sent  to  another 
county,  not  obnoxious  to  the  same  objections.  Those 
acts  provide  that  the  accused  shall  not  be  deprived  of 
the  rigid  to  a  "speedy  puUic  trial  hy  an  impartial  jury, ^^ 
because,  or  where,  such  a  trial  and  jury  cannot  be  had 
in  the  county  of  the  offense.  This  whole  section  in  the 
Declaration  of  Rights,  is  for  his  benefit,  and  so  are  the 
acts  allowing  a  change  of  venue  in  the  cases  prescribed. 
There  can  bo  no  question  of  this,  where  the  accused  ap- 
plies for,  or  consents  to,  the  change.  How  it  would  be 
where  it  is  done  without  or  against  his  consent,  either 
expressed  or  implied,  it  might  be  improper  now  to  say, 
as  that  point  is  not  involved,  necessarily,  in  this  discus- 
sion. But  in  those  cases,  it  will  be  observed,  tho  prose- 
cution is  instituted  in  the  proper  county,  and  subsequent 
events  render  it  necessary  to  change  the  form  of  trial,  to 
protect  the  constitutional  rights  of  the  accused  to  a 
speedy  impartial  trial,  or  prevent  a  failure  of  justice. 

But  in  this  case,  the  right  to  be  indicted,  and  hxive  the 
opportunity  of  being  tried  in  the  county  designated  in 
the  constitution,  where  his  rights  are  enumerated,  is  taken 
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from  him,  and  he  is  forced  to  submit  to  an  indictment 
and  trial  in  a  different  county  from  that  in  which  the 
offense  was  committed. 

Without  further  argument,  and  against  our  inclination, 
we  are  constrained  to  hold  that  this  section  of  the  Code 
is  unconstitutional  and  void. 

But,  we  are  gratified  that  our  judgment  on  this  ques- 
tion may  not  necessarily  shield  these  great  offenders  from 
justice,  as  it  would  seem  to  us,  that  the  proof  in  the 
record  would  be  sufficient  to  satisfy  a  jury  that  the  venue 
is  correctly  laid,  and  that  a  correct  charge  on  this  ques- 
tion would  have  produced  the  same  result.  It  would 
seem  strange  that  such  a  fact  could  not  be  put  beyond 
reasonable  doubt,  one  way  or  tfie  other.  This  may  be 
done  on  another  trial.  But  let  this  bo  as  it  may,  we  are 
bound,  by  our  views  on  the  question  discussed,  to  grant  a 
new  trial. 


Lewis  M.  Kirk  vs.  The  State. 

VSNCE.  Change  of,  in  criminal  ctueSy  without  the  consent  of  prisoner. 
Constitutional  Law.  The  plaintiff  in  error,  was  indicted  for  murder, 
in  Lawrenoe  county,  and  put  upon  his  trial.  After  exhausting  a 
panel  of  seven  hundred  jurors,  only  eight  were  elected.  Nine  chal- 
lenges were  made  by  the  prisoner,  and  seven  by  the  State.  All  the 
others  were  found  incompetent  by  the  Court.  The  Court  being  of 
opinion  that  a  fair  and  impartial  trial  could  not  be  had  in  that  coun- 
ty, ordered  the  venue  to  be  changed,  to  which  the  prisoner  objected, 
and  insisted  upon  a  trial  in  said  county.  When  called  on  by  the 
Cv>urt  to  elect  to  which  county  the  venue  should  be  changed,  he  elected 
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Maury  coanty.  Held,  that  sec.  5195  of  the  Code,  authorizing  the 
change  of  venue  in  criminal  cases  bj  the  Court,  without  the  consent 
of  the  prisoner,  is  inconsistent  with  the  9th  section  of  the  first  article 
of  the  Constitution  of  the  State,  which  declares  that  in  all  criminal 
prosecutions,  the  accused  hath  the  right  to  a  speedj  public  trial,  by 
an  impartial  jury  of  the  county  in  which  the  crime  shall  have  been 
committed. 


FROM  HAUBT. 


The  plaintiflF  in  error  was  tried,  and  convicted  of 
marder  in  the  second  degree,  and  sentenced  to  fifteen 
years  confinement  in  the  penitentiary,  at  the  September 
Term  of  the  Circuit  Coort,  1860,  and  appealed  in  error. 
Judge  William  P.  Mabtin,  presiding. 

Walker  &  John  C.  Bbown,  for  the  plaintiff  in  error. 
John  W.  Head,  Attorney  General,  for  the  State. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

At  the  June  Term,  1860,  of  the  Circuit  Court  of 
Lawrence  county,  the  plaintiff  in  error  was  arraigned 
upon  an  indictment  for  murder  in  the  first  degree,  and 
put  upon  his  trial.  Much  time  was  spent  in  the  attempt 
to  select  a  jury.  Some  seven  hundred  jurors  were  sum- 
moned and  tried  by  the  Court.  Out  of  the  whole  num- 
ber, but  eight  jurors  were  elected.  Nine  challenges 
were  made  by  the  prisoner,  and  seven  by  the  State. 
All  the  others  were  found  by  the  Court,  incompetent. 

In  this  state  of  things,  "  the  Court  being  of  opinion 
that  a  sufficient  number  of  competent  jurors,  to  make  up 
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a  jury  in  the  case,  could  not  be  procnrod  in  tho  conntj 
of  Lawrence/'  and  conseqaentlj,  that  a  fair  and  impar- 
tial trial  conld  not  be  had  in  said  county,  orderod  the 
venue  to  bo  changed.  To  this  the  prisoner  objected,  and 
insisted  upon  a  trial  in  said  county.  The  prisoner,  being 
called  upon  by  the  Court  to  elect  to  which  county  the 
venue  should  be  changed,  elected  Maury  county. 

At  the  September  Term  of  the  Circuit  Court  of 
Maury,  1860,  the  prisoner  was  tried  and  convicted  of 
murder  in  the  second  degree,  and  sentenced  to  fifteen 
years  confinement  in  the  penitentiary,  from  which  judg- 
ment he  appealed  in  error,  to  this  Court. 

The  error  assigned  is,  that  the  Court  did  not  possess 
lawful  power  to  change  the  venue,  ugainst  the  consent  of 
the  prisoner.  The  Code  provides,  (sec.  5195,)  that  "when 
the  Court,  in  any  criminal  case,  upon  an  attempt  to  select 
or  impannel  a  jury  for  the  trial  of  the  defendant,  is  of 
opinion  that  a  fair  and  impartial  trial  cannot  be  had  in 
the  county  where  the  cause  is  then  pending,  the  venue 
may  be  changed  without  the  prisoner's  consent." 

This  provision  of  the  Code,  it  is  insisted,  is  in  viola- 
tion of  the  9th  section  of  the  first  article  of  the  Consti- 
tution of  this  State,  which  declares  "  that  in  all  criminal 
prosecutions,  the  accused  hath  a  right  *  *  *  to  a  speedy 
public  trial,  by  an  impartial  jury  of  the  county  *  *  in 
which   the  crime  shall  have  been  committed." 

This  question  is,  for  the  first  time,  directly  presented 
for  our  determination,  and  we  have  bestowed  upon  it  a 
careful  consideration ;  the  result  of  which  is,  that  this 
provision  of  the  Code  is  inconsistent  with  the  Constitu- 
tion, in  our  judgment. 

The  argument,  founded  upon  the  supposed  absurd  and 
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mischievous  conseqaences  to  arise  out  of  this  determina- 
tion is  plausible;  but  the  force  of  a  direct,  explicit,  and 
unequivocal  constitutional  principle,  is  not  to  be  avoided 
by  arguments  of  this  sort. 

It  will  not  be  claimed  by  any  one,  that  a  provision 
of  the  Constitution  is  more  flexible  in  its  nature  than  an 
Act  of  the  Legislature.  To  put  them  on  the  same  foot- 
ing, in  this  respect,  is,  perhaps,  a  liberal  concession  to 
the  argument  opposed  to  our  conclusion.  Now,  what  is 
the  doctrine  in  regard  to  the  interpretation  of  Statutes, 
as  maintained  by  the  most  approved  authorities?  Black- 
stone  says,  (1  vol.  Com.,  91,)  the  Acts  of  Parliament  that 
are  impossible  to  be  ,  performed  are  of  no  validity ; 
and  if  there  arise  out  of  them,  collaterally,  any  absurd 
consequences,  manifestly  contradictory  to  common  reason, 
they  are,  with  regard  to  those  collateral  consequences, 
void.  But,  he  adds,  *'if  Parliament  will  positively  enact 
a  thing  to  be  done  which  is  unreasonable,  I  know  of 
no  power,  in  the  ordinary  '  forms  of  the  Constitution, 
that  is  vested  with  authority  to  control  it."  Christian, 
in  his  note  upon  this  passage,  questions,  and,  perhaps, 
justly,  its  correctness,  in  part.  He  says :  *'If  an  Act  of 
Parliament  is  clearly  and  unequivocally  expressed,  I 
conceive  it  is  neither  void  in  its  direct  nor  collateral 
consequences,  however  absurd  and  unreasonable  they  may 
appear.  If  the  expression  will  admit  of  doubt,  it  will 
not  then  be  presumed  that  that  construction  can  be 
agreeable  to  the  intention  of  the  Legislature,  the  conse- 
quences of  which  are  unreasonable;  but  where  the  signifi- 
cation of  a  Statute  is  manifest,  no  authority  less  than 
that  of  Parliament  can  restrain  its  operation." 

In  Duannes  on  Statutes,    702-3,    it  is  said:    "Where 
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the  Legislature  has  used  words  of  plain  and  de6nite  im- 
port, it  would  be  very  dangerous  to  put  upon  them  a 
construction  which  would  amount  to  holding  that  the 
Legislature  did  not  mean  what  it  had  expressed."  In 
a  recent  American  Work  on  Statutory  Law,  it  is  said 
that  the  intention  of  the  Legislature  is  to  be  learned 
from  the  words  he  has  used  j  *  *  *  and  if  that  inten- 
tion  is  expressed  in  a  manner  devoid  of  contradiction 
and  ambiguity,  there  is  no  room  for  interpretation  or 
construction,  and  the  Judges  are  not  at  liberty,  on  con- 
siderations of  policy,  or  hardship,  to  depart  from  the 
words  of  the  Statute;  that  they  have  no  right  to  make 
exceptions,  or  insert  qualifications ;  however,  abstract  jus- 
tice, or  the  justice  of  the  particular  case,  may  seem  to 
require  it:     Sedgwick  on  Stat,  and  Com.  Law,  295. 

It  is  obvious,  that  to  do  so,  would  be  to  transcend 
the  boundary  separating  judicial  construction  from  judi- 
cial legislation.  It  is  a  recognized  principle  of  exposi- 
tion, too,  that  it  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation. 

Now,  let  these  principles  be  applied  to  the  plain,  posi- 
tive, unequivocal  provision  of  the  Constitution,  *'that  the 
accused  hath  a  right  to  a  speedy  public  trial,  by  an 
impartial  jury  of  the  county  in  which  the  crime  shall 
have  been  committed."  What  is  there  in  this  simple  pro- 
vision to  interpret,  or  construct?  Is  it  possible  to  raise 
a  doubt  as  to  the  intention,  or  proper  meaning,  of  the 
clause?  Our  language  admits  of  no  more  explicit  or 
precise  expression  of  intention.  If  it  were  even  possible 
to  cavil  as  to  the  phrase,  "speedy  public  trial,"  or  "im- 
partial jury,"  it   is  certainly  impossible  to  do  so  as  re- 
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gards  the    concluding    words,    "jury    of    the    county    in 
which  the  crime  shall  have  been  committed/' 

What  is  the  simple  import  of  the  provision  of  the 
Code  under  consideration?  It  is,  that,  under  circum- 
stances, the  Court  may  deny  the  accused  this  constitu- 
tional right,  and  force  him,  against  his  will,  to  be  tried 
by  a  jury  of  a  different  county.  And  upon  what  reason 
is  it  attempted  to  vindicate  this  enactment?  This,  mere- 
ly, that,  otherwise,  the  absurd  and  unreasonable  conse- 
quence will,  in  some  cases,  follow,  that  the  accused  can 
never  be  tried  at  all.  This  is  by  no  means,  either  a 
necessary  or  logical  sequence.  But,  if  it  were  admitted 
to  be  so,  the  easy  and  conclusive  answer  is,  thus  the 
fundamental  law  is  written. 

The  practical  inconvenience  and  mischievous  conse- 
quences, which  may  occasionally  arise  out  of  a  strict 
adherence  to  the  Constitution,  of  which  the  present  case 
is  an  illustration,  may  be  an  all-sufficient  reason  to  in* 
duce  the  Legislature  to  modify  the  existing  law,  as  re- 
gards the  necessary  qualifications  of  jurors  in  criminal 
cases  of  the  higher  grades,  but  it  can  be  no  reason  for 
a  plain  violation  of  the  Constitution.  For  this,  no  pos- 
sible consequences,  however  apparently  unreasonable  or 
absurd,  can  be  admitted  to  afford  sufficient  reason. 

The  provision  of  the  Constitution  is,  in  itself,  a  wise, 
just  and  necessary  safeguard  to  the  rights  and  liberty  of 
the  accused.  Like  all  general  rules  and  principles  of 
law,  it  may,  in  exceptional  cases,  be  attended  with  in- 
convenient consequences  in  its  practical  operations;  but 
these  must  necessarily  be  submitted  to,  for  the  sake  of 
the  general  salutory  effect  of  the  principle. 

In   the  existing  organization  of    our   judicial    system, 
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the  clause  of  the  Constitution  in  question  is  to  be  read, 
omitting  the  word  "district,"  which  was  used  in  the 
original  Constitution  of  1796,  with  reference  to  the  dis- 
trict system  tlien  existing,  but  which  was  abolished  in 
1809. 

The  Act  of  1827  was  free  from  any  constitutional 
objection,  because  it  required  the  assent  of  the  prisoner 
to  a  change  of  the  venue.  It  will  scarcely  be  denied 
that,  under  ordinary  circumstances,  a  prisoner  who  is 
stdjuris,  may  waive  this  as  well  as  any  other  legal 
right,  if  done  advisedly.  And  although  the  provision  of 
the  Code,  as  it  stands  upon  the  Statute  book,  is  inopera- 
tive and  void,  because  it  assumes  to  confer  upon  the 
Court  the  exercise  of  a  power  not  allowed  by  the 
Constitution,  yet,  we  suppose,  the  consent  of  the  prisoner 
to  the  change  of  venue  would  obviate  all  objection. 

The  judgment  will  be  reversed — the  order  for  the 
change  of  venue  vacated,  and  the  case  remanded  to  the 
Circuit  Court  of  Lawrence  for  trial. 

Judgment  reversed  • 
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John  F.  Rhodes  vs.  The  State. 

Rape.  AssauU  and  battery^  tnih  intent  forcibly  to  have  unlawful  carnal 
knowledge  qf  a  female.  By  section  4615-  of  the  Code,  "  any  person 
guilty  of  committing  an  assault  and  battery  upon  any  female,  with 
intent  forcibly  and  against  her  will,  to  have  carnal  knowledge  of  her, 
shall,  on  conviction,  be  imprisoned  in  the  penitentiary  not  less  than 
two,  nor  more  than  ten  years."  This  section  creates  another  and  dif- 
ferent felony  from  rape,  or  of  carnal  knowledge  of  a  female  under  ten 
years.  To  make  the  offense  complete,  there  must  be  an  assault  and 
battery  committed  upon  a  female,  with  intent  to  know  her  forcibly, 
and  againsther  will.  Although  it  was  impossible  to  hsTe  accomplished 
his  object  and  carried  ont  his  unlawful  intent,  yet,  the  crime  might  be 
complete.  It  is  the  object  and  purpose  for  which  the  assault  and 
battery  is  committed,  that  raises  the  misdemeanor  to  a  felony.  The 
intent  to  commit  any  other  crime  than  rape,  even  that  created  by  the 
4614th  section  of  the  Code,  would  not  make  out  the  felony  here  creat- 
ed.   It  would  only  be  an  aggravated  misdemeanor. 


FROM  GILES. 


The  plaintiffs  in  error  were  tried  at  the  August 
Term,  1860,  for  an  assault  and  battery,  with  intent  to 
commit  a  rape  upon  a  female  child,  fonr  years  old. 
The  jury  convicted  him,  and  fixed  his  term  of  impris- 
onment at  two  years  in  the  penitentiary.  Judge  Wil- 
LiAM  P.  Martin,  presiding.     Plaintiff  in  error  appealed. 

John  Walker  &  John  0.  Brown,  for  the  plaintiff 
in  error. 

John  W.  Head,  Attorney   General  for  the  State. 
Caruthers,  J.,  delivered  the  opinion  of    the   Court. 
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This  was  an  indictment  for    an  assault   and   battery, 

with    intent  to    commit  a  rape    upon  a  female    child  of 

four  years  M.      The  jury   convicted  him,  and  fixed  the 

term  of  imprisonment  at  two  years  in  the  penitentiary. 

The  only  question-  presented  in  the  case  is,  whether 
the  facts  constitute  the  offense  created  by  section  4615 
of  the   Code. 

After  giving  the  common  law  definition  of  rape  in 
the  4610th  section,  and  in  the  next  section  prescribing 
the  punishment  of  rape  upon  "a  female  of  ten  years 
and  upwards,"  it  is  then  provided,  in  sec.  4610,  that 
''any  person  who  shall  unlawfully  and  carnally  know 
and  abuse  a  female  under  the  age  of  ten  years,  shall, 
on  conviction,  be  punished  as  in  oases  of  rape"  To 
constitute  rape,  the  carnal  knowledge  must  bo  "forcible, 
and  against   the  will." 

This  only  applies  to  females  of  ten  years  and  up- 
wards. But,  if  under  ten,  it  need  not  be  forcible  and 
against  the  will.  This,  though  not  rape,  is  a  felony. 
But  in  both  cases,  there  must  be  carnal  knowledge. 
The  section  now  under  consideration,  and  on  which  the 
indictment  is  based,  creates  another  and  different  felo* 
ny,  in  which  the  object  designed  is  not  accomplished. 
It  requires  two  elements  to  constitute  it:  an  act  with 
a  certain  intent.  An  assavU  and  battery  must  be  com- 
mitted on  a  female  with  intent  to  know  her  ^^orciUy 
against  her  toill"  It  is  difScult  to  conceive  how  any 
sane  man  could  have  this  intent,  in  reference  to  a  child 
of  four  years  old.  But  this  defendant  was  not  drunk, 
and  it  is  said,  may  have  had  such  a  purpose  in  that 
condition.  If  he  had,  though  it  was  impracticable  to 
have  accomplished  his  object,  and  carried  out  his  unholy 
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intent,  the  crime  might  be  complete,  as  drunkenness  is 
no  excuse  for  crime.  Yet  we  are  of  opinion,  that  this 
section  has  reference  only  to  cases,  where,  if  the  intent 
was  carried  out,  the  offense  would  be  rape.  That  would 
not  be  so  if  the  female  was  under  ten.  In  the  de- 
scription of  crime  intended  to  be  committed,  the  words 
employed  in  the  definition  of  rape,  are  used.  The  in- 
tent must  be  to  have  carnal  knowledge  of  the  female 
"forcibly  and  against  her  will."  This  would  not  be 
necessary  to  create  the  offense  perpetrated  on  a  female 
under  ten.  We  must  understand  the  Legislature,  from 
the  language  used  in  the  definition  of  this  felony,  where 
the  offense  is  to  consist  of  the  distinct  common  law 
offense  of  assault  and  battery,  with  an  intent  to  com- 
mit another  crime,  which  amounts  to  a  felony,  to  refer 
to  the  crime  of  rape.  It  is  the  object  and  purpose 
for  which  the  assault  and  battery  is  committed,  that 
raises  the  misdemeanor  to  a  felony.  The  intent  to  con\- 
rait  any  other  crime  than  rape,  even  that  created  by 
the  4614th  section,  would  not  make  out  the  felony  hero 
created.  It  would  only  be  an  aggravated  misdemeanor. 
Of  this  last  offense,  the  defendant  should  have  been 
convicted,  as  he  would  have  been  under  a  correct  charge. 
No  matter  how  odious  and  detestable  we  may  regard 
the  conduct  of  the  defendant.  We  cannot  punish  him 
for  a  felony,  unless  the  law  has*  declared  it  to  be  such. 
The  little  girl  was  not  injured,  nor  did  her 
person  indicate  that  any  attempt  had  been  made  to  vio- 
late her,  though  he  carried  her  off  into  the  smokehouse, 
and  the  appearance  of  her  clothes  was  suspicious,  when 
detected.  His  foolish  and  extremely  improper  and  sense- 
23 
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less  conduct,  can  only  be  accounted  for,  on   the  ground 
that  he  was  drunk,  so    as   to  be    almost    bereft  of  his 

reason. 

Reverse  the  judgment    and    remand   the    cause  for  a 

new  trial. 


Shepherd  and  Mitchell  vs.  Jas.  F.   Cummings. 

1.  Parol  Lease  of  Land.  For  more  than  a  year,  void.  A  parol  lease 
for  more  than  a  year  cannot  be  enforced,  being  within  the  Statute  of 
fraads.  Such  a  lease  is  good  for  one  year.  If  the  tenant  hold  oyer, 
the  landlord  may  elect  to  treat  him  as  a  tenant,  from  year  to  year,  and 
recover  the  value  of  the  premises,  as  upon  a  lease  from  year  to  year. 

2.  Same.  Tenant  must  give  notice  to  terminate  the  lecue.  A  lease,  void  by 
the  Statute  of  frauds,  as  to  its  duration,  will  regulate  the  terms  of 
the  tenancy.  In  respect  to  the  rent,  the  time  of  the  year  when  the 
tenant  is  to  quii,  etc.  And,  if  the  tenant  holds  over  after  the  expira- 
tion of  his  term,  without  making  a  new  contract,  he  holds  upon  the 
former  terms;  and  the  relation  between  the  parties  will  be  that  of  a 
tenancy,  from  year  to  year;  and  each  party  mupt  give  the  other  rea- 
sonable notice  of  an  intention  to  terminate  the  estate. 

3.  Same.  Tenant  continuing  in  poeeeanon,  bound  for  entire  year.  If  a 
tenant,  under  a  void  lease  by  the  Statute  of  frauds,  continue  in  pos- 
session after  the  second  year  commences,  without  patting  an  end  to 
the  relation,  the  landlord  is  entitled  to  rent  for  the  whole  year. 


FROM  BEDFORD. 


This  case  was  tried  by  a  jury,  of  Bedford  County, 
at  the  April  Term,  1860,  who  rendered  a  verdict  under 
the  charge  of  the  Court,  in  favor  of  Cummings.  Judge 
Hugh  L.  Davidson,  presiding.      Defendants  appealed. 
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John  P.   Steele,  for  plaintiflFs  in  error. 

Edmund  Cooper  &  Thomas  H.  Coldwbll,  for  de- 
fendant in  error. 

Wright,  J.,  delivered  the  opinion  of  the   Court. 

This  suit  was  instituted  by  Cummings,  io  recover  of 
the  plaintiffs  in  error  the  rent  of  a  warehouse  and  lot 
in  the  town  of  Shelby ville,  for  the  year  1858,  and  judg- 
ment being  in  his  favor,  they  appeal  to  this  Court. 
The  facts  of  the  case,  are  these :  one  Enott,  who  was 
the  owner  of  the  warehouse  and  lot,  had  leased  the 
same  for  a  term  of  years  to  Cummings,  at  an  annual 
rent  of  $450,  and  the  lease  did  not  expire  until  the 
Ist  of  January,  1859.  At  the  close  of  the  year,  1856, 
Cummings,  without  writing,  sub-let  the  warehouse  and 
lot,  (for  the  unexpired  term,)  at  the  same  rate  of  rent 
to  the  plaintiffs  in  error,  who  entered  into,  and  occu- 
pied the  same  for  the  year  1857,  and  paid  the  rent  of 
that  year  to  Cummings.  They  also  continued  the  use 
and  occupation  of  the  warehouse  and  lot,  until  the  23rd 
of  January,  1858,  when  they  left  the  same  vacant  and 
went  elsewhere  to  do  business,  but  retained  in  their 
possession  the  key  of  the  warehouse  until  the  end  of 
that  year,  when  they  surrendered  it  to  one  Warren, 
who  succeeded  them  in  the  possession :  he  having  pur- 
chased the  reversion  of  Knott.  Cummings  knew  that 
the  plaintiffs  in  error  had  left  the  warehouse  and  lot 
vacant,  but  they  did  not  give  him  any  notice  of  their 
intention  to  do  so,  or  desire  him  to  take  the  property 
back,  or  to  make  any  other   disposition  of  it,  or  offer 
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to  restore  him  the  key.  It  was,  in  proof,  that  one 
Johnson  wanted  the  use  of  the  house  for  a  short  pe- 
riod, in  February,  1858,  for  a  ball,  and  applied  to  the 
plaintiflFs  in  error  for  it,  and  they  sent  him  to  Cum- 
mings,  with  instructions,  to  tell  him  that  they  had  no 
control  over  the  house,  and  nothing  to  do  with  it:  and 
Johnson  did  go  to  Gummings,  and  tell  him  this,  as 
coming  from  the  plaintiflFs  in  error;  but  Cummings  re- 
fused to  let  him  have  it,  stating  that  he  had  rented  it 
to  the  plaintiffs  in  error,  that  he  must  go  to  them, 
that  they  alone  had  authority  to  dispose  of  it.  It  was 
also  proved,  that  it  was  the  custom  to  rent  houses  at 
the  first  of  the  year,  and  that  they  rented  more  readily 
at  that,  than  any  other  time  of  the  year.  Among  other 
things  not  excepted  to,  the  Circuit  Judge  instructed  the 
jury:  that  a  parol  lease  for  more  than  one  year  cannot 
be  enforced,  because,  within  the  Statute  of  frauds.  Such 
a  lease  is  good  for  one  year,  and  if  the  tenant,  who 
is  in  under  such  a  contract,  holds  over  for  a  portion 
of  the  ensuing  year,  the  landlord  may  elect  to  treat 
him  as  a  tenant  from  year  to  year,  and  recover  the 
value  of  the  premises  as  upon  a  lease  for  one  year. 
The  plaintiff  in  error  cannot  complain  of  this  instruc- 
tion. Though  the  agreement  between  them  and  Cum- 
mings be  void,  by  the  Statute  of  frauds,  as  to  the  du- 
ration of  the  lease,  it  must  regulate  the  terms  on  which 
the  tenancy  subsists  in  other  respects,  as  to  the  rent, 
the  time  of  tiie  year  when  the  tenant  is  to  quit,  &c. 
So,  where  a  tenant  holds  over  after  the  expiration  of 
his  term,  without  having  entered  into  any  new  contract, 
he  holds  upon  the  former  terms.  The  relation  between 
these  parties  must  be  construed   to  be  that  of  a   tenan- 
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cy  from  year  to  year,  and  each  party  was  bound  to 
give  the  other  reasonable  notice  of  an  intention  to  ter- 
minate the  estate.  If  they  suffered  the  second  year  to 
commence,  without  putting  an  end  to  the  relation,  Cum- 
mings was  entitled  to  the  whole  year's  rent,  and  the 
plaintiffs  in  error,  as  his  tenants,  could  not  determine 
the  estate  in  the  middle  of  the  year.  If  this  could  be 
done,  the  landlord  might  lose  his  rent  altogether,  at 
least,  for  a  good  part  of  the  year.  Having  entered 
upon  the  premises  for  the  second  year,  Cummings  had 
a  right  to  expect  that  they  would  continue  to  hold,  and 
pay  rent  for  the  entire  year,  and  they  cannot  be  al- 
lowed, capriciously,  to  disappoint  his  expectations.  The 
authorities  in  support  of  the  judgment  of  the  Circuit 
Court,  are  very  numerous:  Doe  on  the  Demise  of  Rigge 
W.Bell,  5  Term  R.,  470;  Birch  vs.  Wright,  1  Term 
R.,  378;  Leighton  vs.  Theed,  2  Salk,  413;  13  Johns. 
R.,  240;  4  Kent,  110-116.  Besides,  upon  the  facts  in 
this  case,  it  is  the  same,  in  legal  effect,  as  if  the  plaintiffs 
in  error  had  actually  occupied  the  premises  for  the  en- 
tire year.  They  retained  the  key,  and  made  no  at- 
tempt to  put  an   end   to  the  tenancy. 

Whether  the  plaintiffs  in  error,  without  notice  to 
Cummings,  could,  at  the  end  of  the  first,  and  before 
they  entered  upon  the  second  year,  have  terminated  the 
estate,  is  a  question  we  need   not  consider. 

Affirm  the  judgment. 


358  NASHVILLE : 


John  Catron  vs.  Warren  aiid  Mco]?«» 


John  Catbon  vs.  Warren  and  Moore. 

1.  AfeTne  covert  has  no  authority  of  entering  into  any  discription  of  eon- 
tract  during  the  coverture  on  her  own  account,  so  as  to  incur  any 
legal  liability  thereon,  although  she  is  entitled  to  sue,  together  with 
her  husband,  upon  covenants  or  other  engagements  that  may  have 
been  entered  into  with  her.  The  husband  will  be  held  liable  upon 
her  contracts,  provided  he  appear  expressly  or  impliedly  to  have  sanc- 
tioned what  8he  has  done,  she  being  treated  as  his  agent  in  making 
the  contract.  Even  in  the  case  of  a  debt  entered  into  by  the  wife,  in 
her  own  name,  with  the  plaintiffs]  the  covenants  canftot  be  enforced 
either  against  her  or  her  husband,  (she  not  being  bound,  and  having 
no  power  to  bind  him,  without  a  power  of  attorney,)  although  the  cove- 
nants of  the  wife  may  be  enf(  rood  against  the  other  party  t«  the  deed 
in  a  joint  action  by  the  husband  and  wife. 

2.  If  the  other  party  have  done  work  and  labor,  or  rendered  service,  or 
supplied  goods  upon  the  faith  of  a  covenant,  for  payment  or  remu- 
neration therein  contained,  he  is  entitled  to  sue  the  husband 
upon  a  quantum  menUi  for  a  reasonable  compensation  for  any- 
thing done  under  the  deed,  the  same  as  if  the  deed  had  never  been  in 
existence,  if  it  can  be  shown  that  the  husband  expressly  or  impliedly 
sanctioned  what  she  had  done;  and  for  this  purpose,  as  in  case  of  a 
simple  contract,  no  power  of  attorney  is  requisite.  And  whether  the 
engagement  be  with  or  without  writing,  if  no  authority  from  the  hus- 
band can  be  shown,  the  contract  does  not  bind  him,  and  it  cannot  be 
enforced  against  the  wife  by  reason  of  the   coverture. 

8.  Same.  Necessaries.  If  goods  furnished,  or  the  work  done  for  the 
wife,  are  not  necessaries,  the  presumption  of  law  is,  that  the  husband 
did  not  authorize  or  assent  to  her  contract,  and  upon  an  action  for 
the  price  the  plaintiff  must  prove  affirmatively,  that  the  debt  was 
contracted  on  the  express  or  implied  authority  of  the  husband.  It 
is  the  office  of  the  jury  to  decide  from  the  facts  in  each  case,  whether 
they  indicate  an  assent  by  the  husband  to  the  contract  of  the  wife. 
It  will  be  a  very  material  fact  whether  the  goods  furnished,  or  work 
performed,  came  to  the  use  of  the  husband,  or  was  enjoyed  by  him. 

4.  Sake.  If  the  wife  purchase  good  ,  or  order  work  to  be  done,  and  the 
husband,  by  any  act  precedent  or  subsequent,  ratify  the  contract^  by 
assenting  thereto,  he  will  be  liable,  whether  the  goods  or  work  were 
for  himself,  his  children,  or  for  his  family. 

5.  Same.  If  goods  or  work,  although  they  have  not  come  into  the  hands 
of  the  husband,  or  to  his  use,  are  known  to  have  been  ordered  by  the 
wife,  and  he  make  no  objection  to  her  use  and  enjoyment  of  them,  or 
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give  the  parties,  working  or  famishing,  no  intimation  of  his  disap- 
proval, he  will  be  held  to  have  adopted  and  sanctioned  the  expendi- 
ture! unless  she  haye  a  separate  income,  wbich  she  can  expend  free 
from  the  control  of  the  husband. 


FROM  DAVIDSON. 


This  cause  was  tried  by  a  jury  at  the  September  Terni) 
1860.  A  verdict  was  rendered  in  favor  of  the  defend- 
ants in  error.  Judge  Nathaniel  Baxter,  presiding. 
Catron  appealed. 

Childress,  for  Catron. 

Demoss  &  A.  EwiNG,  for  Warren  and  Moore. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  question  in  this  case,  is  as  to  tho  liability  of  the 
plaintiff  in  error,  on  a  contract  made  by  his  wife.  Mrs. 
Catron  has  a  separate  estate  settled  upon  her,  but  tho 
writing,  or  instrument  under  which  she  derives  title,  was 
not  read  in  evidence,  and  the  exact  nature  of  the  estate, 
or  the  power  conferred  upon  her  in  regard  to  it,  does  not 
appear.  Oral  evidence  of  the  existence  of  such  an  estate 
was  received  without  objection,  and  the  fact  is  conceded 
in  argument,  on  both  sides.  On  the  24th  of  January, 
1853,  at  Nashville,  where-  she  and  her  husband  resided, 
and  during  his  absence  at  Washington,  she,  in  her  own 
name,  entered  into  a  contract  in  writing,  with  tho  defend- 
ants in  error,  mechanics  of  Nashville,  to  furnish  the  ma- 
[  terials  and  erect  for  her,  a  cottage,  in  the  village  of  Tulla- 
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Iioma,  to  be  used  as  a  Snmmer  residence,  at  a  stipulated 
price;  and  to  be  completed  by  the  first  day  of  June  next, 
thereafter,  according  to  a  style  and  plan  designated.  She 
also,  in  like  manner,  but  without  writing  or  stipulated 
price,  engaged  them  to  furnish  the  materials  and  erect  a 
kitchen  and  servants'  room.  Soon  after  the  making  of 
these  contracts,  namely :  On  the  15th  of  March,  1853,  she 
purchased,  with  funds  derived  from  her  separate  estate,  a 
lot  in  said  village,  and  took  the  deed  in  the  name  of  her 
trustee,  and  had  the  same  duly  registered,  in  which  the 
lot  was  secured  to  her  sole  and  separate  use,  free  from 
the  control  of  her  husband,  or  liability  on  account  of  his 
debt,  during  her  natural  life,  with  power  in  her  to  sell 
and  convey  the  same  upon  a  written  direction  to  her 
trustee  to  that  effect,  or  to  devise  the  same  by  Will  and 
testament  as  a  feme  scie.  Upon  the  lot  so  purchased,  the 
buildings  were  erected  by  the  defendants  in  error,  under 
the  direction  of  Mrs.  Catron,  and  she  and  her  husband 
took  possession  of  them  on  the  4th  of  July,  1853,  and, 
during  the  Summer  months,  have  resided  there  ever  since. 
Judge  Catron  having,  also,  since  the  completion  of  these 
buildings,  caused  additional  rooms  to  be  made  with  his 
own  means.  Judge  Catron  was  not  a  party  to  the  con- 
tract so  made  by  his  wife  with  the  defendants  in  error; 
and  seems,  at  the  time,  to  have  been  ignorant  of  her 
purpose  to  have  the  buildings  erected.  It  is  proved  by 
a  witness,  who  resided  in  the  family,  that  she  was  pres- 
ent at  some  of  the  interviews  between  Mrs.  Catron  and 
the  defendant  in  error,  Moore,  when  the  contracts  were 
being  negotiated,  and  she  heard  Mrs.  Catron  tell  Moore 
that  she  was  building  the  houses  out  of  her  own  funds, 
»*l>out  Judge   Catron's  knowledge  or  consent;    that  she 
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wanted  to  surprise  him  on  his  return  home;  that  he  was 
then  at  Washington,  holding  Court.  There  is  some  con- 
flict in  the  proof,  as  to  whether  Judge  Gatroii  was  at 
TuIIahoma  until  after  the  defendants  in  error  had  com- 
pleted the  buildings  for  Mrs.  Catron,  and  also,  whether  the 
cottage,  allowing  for  alterations,  was  constructed  accord- 
ing to  the  contract.  The  witnesses  also  differed  as  to  tho 
value  of  the  other  work.  As  the  buildings  advanced, 
Mrs.  Catron  made  the  defendants  in  error  sundry  pay- 
ments ;  the  checks  and  receipts  being  exclusively  in  her 
own  name,  and  all  the  transactions  in  regard  to  these 
buildings,  from  first  to  last,  until  their  completion,  being 
with  her,  and  not  her  husband,  she  being  considered  as 
the  owner ;  and  the  evidence,  to  say  the  least  of  it,  tends 
strongly  to  show  that  the  contracts  were  made  and  work 
performed  upon  the  credit  of  Mrs.  Catron,  and  under  the 
expectation  that  she  was  to  pay  for  it.  The  defendants 
in  error  claiming  that  there  was  still  a  balance  due  them, 
after  applying  Mrs.  Catron's  payments,  on  the  l!)th  of 
October,  1857,  instituted  suit  for  the  recovery  of  tho  same 
against  her  and  Judge  Catron,  and  obtained  judgment 
against  the  latter;  to  reverse  which  he  applies  to  this 
Court.  It  appears  that  in  November,  1857,  after  the 
commencement  of  the  suit,  Warren  and  Judge  Catron, 
accompanied  by  Coleman  and  Hughes,  mechanics  of  Nash- 
ville, with  a  view  to  a  settlement  of  the  matter,  went  to 
TuIIahoma,  for  the  purpose  of  measuring  the  work  and 
ascertaining  what  was  due,  and  that  Coleman  and  Hughes 
did  measure  and  estimate  the  work  by  the  written  con- 
tract, which  Judge  Catron  had  along,  he  pointing  out 
the  work  to  be  measured,  and  stating  that  it  ought  to 
have  been  paid  for  long  ago ;  and    that  he  could  not  pay 
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more  than  the  contract  price  for  contract  work,  and  for  the 
other  work  in  proportion.  Coleman  went  at  the  request 
of  Warren  and  Hughes,  at  the  request  of  Jydge  Catron, 
who  stated  to  him  that  Mrs.  Catron  had  contracted  for 
the  work,  and  he  wanted  them  to  go  up  and  measure  it. 
The  result  exceeded  what  Judge  Catron  regarded  as  right, 
and  he  refused  to  have  anything  more  to  do  with  the 
matter. 

In  disposing  of  this  case,  we  shall  lay  out  of  view,  the 
doctrine  upon  the  subject  of  necessaries  furnished  the  wife, 
(save  only  so  far  as  the  same  may  be  incidentally  touched,) 
as  inapplicable  to  these  contracts.  In  general — ^and  it 
was  so  in  this  case — a  married  woman  has  no  power  of 
entering  into  any  description  of  contract  during  the  cover- 
ture on  her  own  account,  so  as  to  incur  any  legal  lia- 
bility thereon,  although  she  is  entitled  to  sue,  together 
with  the  husband,  upon  covenants  or  other  engagements, 
that  may  have  been  entered  into  toith  her.  But  the  hus- 
band will  be  held  liable  upon  her  contracts,  provided  he 
appears  to  have  expressly,  or  impliedly  sanctioned  what 
she  has  done,  she  being  treated  as  his  agent  in  making 
the  contract.  Even  in  the  case  of  a  deed  entered  into 
by  the  wife  in  her  own  name,  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  the  covenants  therein  entered 
into  by  the  wife,  cannot  be  enforced  either  against  her 
or  her  husband,  (she  not  being  bound,  and  having  no 
power  to  bind  him,  without  a  power  of  attorney,)  although 
the  covenant  that  may  be  entered  into  toith  her  by  the 
other  party  to  the  deed,  may  be  enforced  as  against  him, 
in  a  joint  action  by  the  husband  and  wife.  But  in  order 
that  the  party  who  has  entered  into  this  anomalous  and 
one-sided  engagement,  rendering  himself  liable  to  be  sued 
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by  the  husband  and. wife,  but  giving  him  no  remedy 
against  them  or  either  of  them,  may  not  have  all  the 
burden  of  the  performance  of  it  without  any  of  the  cor- 
responding benefits,  the  law  gives  him  a  right  to  sue  the 
husband  upon  a  quantum  meruit^  for  a  reasonable  com- 
pensation for  anything  done  under  the  deed,  just  the  same 
as  if  it  had  never  been  made.  If  for  example,  ho  has 
performed  work  or  labor,  or  rendered  services,  or  sup- 
plied goods,  upon  the  faith  of  a  covenant  for  payment  or 
remuneration  therein  contained,  he  is  entitled  to  sue  the 
husband  for  the  fair  value  of  the  work  and  services,  and 
of  the  goods  supplied,  just  as  if  the  covenant  had  never 
been  in  existence.  But  then,  the  husband  must  have  ex- 
pressly, or  impliedly  sanctioned  what  she  has  done,  for 
which  purpose  no  power  of  attorney  is  requisite  any  more 
than  in  the  case  of  a  simple  contract.  And  the  jury 
must  consider  all  the  facts  and  circumptances  attending 
the  transaction,  whether  the  engagement  be  with  or  with- 
out writing,  to  ascertain  if  this  sanction  has  been  given. 
If  no  authority  from  the  husband  can  be  shown,  the  con- 
tract does  not  bind  him ;  and  it  cannot  be  enforced,  as 
we  have  already  seen,  against  the  wife,  by  reason  of  the 
coverture,  and  her  inability  to  contract  on  her  own  ac- 
count, during  the  continuance  of  the  marriage.  If  the 
things  furnished,  or  the  work  done  for  the  wife,  be  not 
what  arc  termed  necessaries,  the  presumption  of  law  is, 
that  the  husband  did  not  authorize  or  assent  to  her  con- 
tract, and  in  an  action  for  the  price  the  plaintiff  will  b' 
obliged  to  prove  affirmatively,  that  the  debt  was  ^-^^ 
tracted  on  the  express  or  implied  authority  of  t*^®^®'^* 
band.  It  is,  however,  the  office  of  the  Jury  **c  credit 
from   the  facts  of  each  case,   whether  they    io^i^^ble,  al- 
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asseat  by  the  husband  to  the  contract  of  the  wife. 
And  it  will  be  very  material  to  consider,  whether 
the  things  furnished,  or  labor  performed,  came  to  the 
use  of  the  husband,  or  was  enjoyed  by  him.  If  the 
wife  purchase  goods,  or  order  work  to  be  done,  and  the 
husband,  by  any  act,  precedent  or  subsequent,  ratifies  the 
contract  by  his  assent,  the  husband  shall  be  liable  upon 
it,  whether  the  goods  or  work  are  for  himself,  his  chil- 
dren, or  for  his  family.  If  the  goods  or  work,  although 
they  have  not  come  to  the  hands  of  the  husband,  or  to 
his  use,  are  known  by  him  to  have  been  ordered  by  the 
wife,  and  the  husband  has  made  no  objection  to  her  use 
and  enjoyment  of  them,  or  given  the  parties  who  supply, 
or  labor  for  her,  any  intimation  of  his  disapproval,  he 
will  be  deemed  to  have  adopted  and  sanctioned  the  wife's 
expenditure,  unless  it  appears  that  she  has  a  separate  in- 
come at  her  own  disposal,  to  be  expended  by  her  free 
from  the  control  of  the  husband.  It  is  held  to  be  the 
duty  of  the  husband,  when  he  sees  his  wife  indulging  im- 
moderately, in  expensive  tastes,  and  knows  she  has  no  sepa- 
rate income  of  her  own  to  spend  in  luxuries  and  super- 
fluities, to  give  notice  to  those  who  supply  her,  or  labor 
for  her,  that  the  outlay  does  not  meet  his  sanction,  and 
that  he  does  not  intend  to  pay  for  the  goods  or  work 
ordered  by  her.  And  if  he  chooses  to  lie  by  and  per- 
mit the  goods  to  be  delivered,  or  work  done,  without  such 
notice  and  warning,  he  will  be  presumed  to  have  given 
^  subsequent  sanction  and  ratification  of  her  acts,  which 
otL^uivalent  in  all  cases  to  a  precedent  authority.  But 
in  a  j<'inarriage  settlement,  or  otherwise,  a  separate  in- 
that  thet  been  settled  upon  the  wife,  to  be  received  and 
one-sided  by  her,  free  from   the  control   of  her  husband, 
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the  mere  circumstance  of  the  husband  being  aware  of  the 
wife's  possession  and  use  of  the  things  or  fruits  of  the 
labor,  will  not  fix  him  with  a  subsequent  adoption  and 
ratification  of  the  wife's  contract,  even  if  he  express  no 
disapprobation,  (since  he  may  fairly  suppose  them  to  be 
purchased  out  of  her  own  funds,)  unless  it  be  clearly 
shown  that  he  knew  that  she  was  persevering  in  a  course 
of  extravagance  far  beyond  the  separate  means  at  her 
own  disposal,  and,  knowing  this,  that  he  gave  no  warn- 
ing and  made  no  attempt  to  check  the  outlay.  If,  how- 
ever, a  party  deals  exclusively  with  the  wife,  if  he  never 
sees  the  husband,  or  has  any  communication  with  him,  re- 
specting the  supply  of  the  articles  or  labor  to  the  wife, 
it  will  be  left  as  a  question  for  the  jury  to  determine, 
whether  the  articles  were  not  supplied,  or  labor  performed 
on  the  credit  of  the  wife,  or  of  the  funds  of  which  she 
was  actually  or  presumptively  possessed,  and  whether  the 
plaintiff  did  not  deal  with  her  on  her  own  account  upon 
the  expectation  that  slie  would  be  the  paymaster,  relying 
either  upon  her  honor  and  good  faith,  or  upon  a  Court 
of  Chancery,  to  apply  whatever  separate  means  she  might 
have  at  her  disposal  in  liquidation  of  her  debts,  and  not 
on  the  credit  of  the  husband,  and  with  the  intention  of 
looking  to  him  for  the  price  of  the  articles  or  labor.  If 
the  credit  be  given  solely  to  the  wife,  the  husband  is  not 
liable,  although  they  live  together,  and  although  he  sees 
her  in  the  possession  and  enjoyment  of  the  goods  bought, 
or  fruits  of  the  work  done ;  nor  need  he  prove  that  the 
goods  or  labor  were  not  necessaries.  The  question 
whether  the  credit  were  given  to  the  wife,  is»,  however, 
generally  a  question  of  fact  for  the  jury  ;  and  if  the  credit 
is  once  given  to  her,   the   husband  will  not   be  liable,  al- 
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though  the  wife  lives  with  him,  and  he  sees  her  in  the 
enjoyment  and  use  of  the  articles,  or  fruits  of  the  labor, 
without  objection ;  for  the  law  does  not  allow  a  person 
who  has  once  given  credit  to  A,  knowing  all  the  facts, 
afterwards  to  shift  his  claim,  and  charge  B.  In  suck 
a  case,  the  husband  can  only  become  liable  by  some  dis- 
tinct and'  independent  contract  of  his  own  in  regard  to 
the  debt,  founded  npon  a  new  and  proper  consideration. 
In  support  of  the  foregoing  principles,  we  refer  to  the 
following  authorities:  Addison  on  Contracts,  695  to  701 ; 
Story  on  Contracts,  Sec.  99  to  108;  1  Parsons  on  Con- 
tracts, 268,  289,  (top)  and  note  e. ;  Metcaffe  vs,  Shaw, 
3  Camp.,  22;  Bentley  vs.  Griffin,  5  Taunt,  856;  Leggatt 
V8,  Reed,  1  C.  &  P.  16;  and  Taylor  t;^.  Britton,  reported 
in  the  note  to  the  last  named  case;  Stammers  vs. 
Macomb,  2  Wend.,  454;  Moses  vs.  Magartie,  2  Hill, 
So.  Car.,  836;  Sheldon  vs.  Pendleton,  18  Conn.,  417;  and 
especially,  Stammers  vs.  Macomb,  and  Taylor  vs.  Britton. 
Now,  in  view  of  these  principles,  as  applicable  to  the 
facts  of  this  case,  we  think  the  instructions  of  his  Honor, 
the  Circuit  Judge,  to  the  jun,  are  erroneous,  because 
he  entirely  overthrows  the  distinction  between  engage- 
ments made  on  the  credit  of  the  husband,  and  with  the 
intention  of  looking  to  him  for  their  performance,  treat* 
ing  the  wife  as  his  agent,  and  contracts  made  with  the 
wife,  solely  on  her  credit,  or  that  of  her  separate  estate, 
and  with  no  intention  of  holding  the  husband  bound. 
That  we  do  not  misapprehend  the  charge  in  this  respect, 
we  think,  is  sufficiently  apparent  from  the  body  of  it, 
but  rendered  more  certain  by  the  instructions  asked  by 
the  counsel  of  the  plaintiff  in  error,  and  refused  by  the 
Court. 
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The  jury  were  further  instructed,  that  if  Judge  Catron 
promised  the  plaintiffs,  if  they  would  cause  the  work  to 
be  measured  and  valued  by  Hughes  and  Coleman,  ho 
would  pay  for  it,  and  in  consideration  of  that  promise, 
they  did  cause  it  to  be  measured  and  valued  by  these 
men;  such  promise,  though  not  in  writing,  and  though 
made  after  the  commencement  of  the  suit,  would  operate 
as  an  adoption  of  the  contract  of  Mrs.  Catron  from  the 
beginning,  and  would  maintain  the  present  action. 

This  instruction  we  also  think  erroneous,  not  because 
such  a  promise,  when  sought  to  be  directly  enforced  by 
a  distinct  suit  under  pleadings  properly  adapted  to  it, 
could  not,  perhaps,  be  maiuiained  and  executed,  but  be- 
cause the  only  use  that  could  be  made  of  it  in  the 
present  suit,  was,  as  evidence  tending  to  show  original 
authority  from  Judge  Catron  to  his  wife,  to  bind  him 
in  these  contracts.  Such  a  promise  could  not,  per  ^, 
operate  retrospectively,  in  any  other  way,  so  as  to  effect 
this  action;  but  to  be  available,  (there  being  no  anterior 
liability  on  the  part  of  the  plaintiff  in  error,)  must  be 
the  subject  of  a  distinct  suit,  accompanied  with  proper 
averments.  The  effect  given  to  it  in  this  action  by  the 
Circuit  Judge  was  entirely  too  great.  It  should  have 
been  left  as  proofs  for  the  consideration  of  the  jury,  to 
shed  light  upon  the  nature  of  the  original  dealings  be- 
tween Mrs.  Catron  and  the  defendant  in  error. 

We  have  already  intimated  that  such  a  promise  as 
the  one  supposed  in  the  charge  of  his  Honor  might  be 
valid.  It  is  laid  down,  in  Story  on  Contracts,  sec.  431, 
that  a  promise  to  pay  the  bond  of  a  third  person,  if  the 
obligee  will  go  before  a  magistrate,  and  make  oath  that 
it  was  rightly  read  to  the  obligor  before  ho  executed  it. 
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is  binding;  because  the  travail  of  coming  before  the 
Mayor  is  a  very  good  consideration.  So,  also,  a  promise 
to  pay  a  certain  sum  of  money,  on  condition  that  the 
plaintiff  call  for  it  at  a  particular  time,  is  binding;  be- 
cause the  condition  is  an  inconvenience  to  the  plaintiff. 
To  the  same  effect  is  Brooks  vs.  Ball,  18  Johns.  Rep., 
338. 

Then,  as  to  the  svfficiency  of  the  cojmderation  for  such 
a  promise,  there  can  be  no  doubt;  and  the  only  ques- 
tion that  can  arise  is,  whether  such  a  promise  is  to  be  in 
writing,  under  the  Statute  of  frauds;  and  this  we  need 
not,  and  do  not,  now  consider,  as  the  action  here  is 
not  based  on  this  promise.  From  what  is  said  in 
Brooks  vs.  Ball,  it  would  seem,  if  this  were  the  debt 
of  a  third  person,  not  that  of  the  wife,  the  promise  must 
be  in  writing.  But  here  there  is  no  liability  on  the 
part  of  the  wife,  because  of  her  coverture  when  the 
contracts  were  made ;  and  this  is  so,  even  if  the  credit 
was  solely  given  to  the  wife,  and  we  do  not  see  how  the 
promise  of  the  husband,  in  such  a  case,  is  to  be  regarded 
as  a  collateral  engagement.  In  the  case  of  an  infant, 
not  liable  by  reason  of  his  minority,  it  has  been  held 
that  the  undertaking,  or  promise,  of  another  for  him,  is 
not  a  collateral,  but  an  original  engagement:  Harris  vs, 
Huntbach,  1  Burrow,  371 ;  Addison  on  Contracts,  103. 
And  if  the  wife  were  liable,  or  this  was  the  debt  of  a 
third  party,  it  is  difiBcult  to  see,  (notwithstanding  what 
is  said  in  Brooks  vs.  Ball.)  how  the  promise  is  within 
the  terms  of  the  Statute.  The  mere  fact,  that  the 
promise  to  pay  a  debt  from  a  third  party,  does  not  create 
an  original  liability,  since  it  is  perfectly  competent  to  a 
man    to    assume,  on    sufficient  consideration,   to  pay   the 
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Paulina  Wilcox  vs.  Robert  Cannon. 

1.  County  Court.  General  Jurisdiction,  Presumption,  By  the  Act  of 
1787j  chap.  17,  the  County  Courtis  possessed  of  general  jurisdiction 
in  cases  of  partition.  The  doctrine  is,  that  its  proceedings  will  be 
presumed  to  be  correct,  in  the  absence  of  proof  to  the  contrary,  when 
they  arc  collaterally  brought  in  question.  And  this  presumption  has 
greater  force  after  a  long  interyal  of  time,  (twenty  year?,)  since  the 
partition  was  made. 

2.  The  Act  op  1787.  Does  not  require  the  fact  that  Commissioners  for 
partition  were  swom^  to  appear  in  their  report.    The  Act  of  1787  does 

24 


debt  of  another.      Thus,  a  promise  by  A  to  B  to  pay  a  | 

debt  due  from  B  to   C   is  not  a  promise  to  pay  the  debt  > 

of  another,  within  the  Statute  of  frauds ;   and  an  uncon-  I 

ditional  primary  liability  may  be  assumed  directly  to  the 
creditor:  Story  on  Contracts,  sec.  861.  But,  as  already 
stated,  we  do  not  finally  dispose  of  this  question. 

Whether  Judge  Catron  made  such  a  promise  or  con- 
tract, and  intended  thereby  to  create  upon  liimself,  a 
liability  which  did  not  before  exist;  or  whether,  on  the 
admeasurement  of  this  work,  and  the  attempt  to  have 
what  was  due  upon  it,  settled,  he  acted  merely  as  the 
agent  of  his  wife,  or  for  himself,  as  the  party  originally 
liable,  are  questions  to  be  decided  upon  the  circumstances 
of  the  case,  and  is  matter  of  evidence. 

The  judgment  of  the  Circuit  Court  must  be  reversed, 
and  a  new  trial  had,  when  the  jury  will  be  instructed 
to  consider  of  the  case  upon  the  principles  of  this  opinion. 
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not  require  the  fact  that  ''the  Gommiasioners  haying  been  sworn," 
shall  be  recited  in  their  report,  (the  usual  course,)  or  be  made  to  ap- 
pear upon  the  record. 

8.  Same.  The  Act  merely  directory.  The  requirement  of  the  Act  is 
merely  directory^  and  the  silence  of  the  record  in  regard  to  the  matter, 
or  the  failure  to  establish  the  fact,  in  any  mode,  will  not  effect  (he 
Talidity  of  the  partition,  if  the  substantial  requirements  of  the  Stat- 
ute have  been  complied  with. 


FROM  BEDFORD. 


This  was  an  action  of  ejectment,  tried  at  the  April 
Term,  I860,  A  verdict  was  rendered  in  favor  of  the 
defendant.  Judge  Hugh  L.  Davidson,  presiding.  Plain- 
tiff appealed. 

Thomas  H.  Coldwbll,  for  plaintiff  in  error. 

John  P.  Steele,  Edwin  A.  Keeble,  and  George  W. 
Buchanan,  for  defendant  in  error. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment.  Judgment  for  the 
defendant.  The  plaintiff's  title  is  derived  by  descent 
from  her  deceased  father,  Peter  Chilcut.  To  establish 
her  right  in  severalty  to  the  land  sued  for,  the  record 
of  partition  of  the  lands  of  Peter  Chilcut,  made  by  order 
of  the  County  Court  of  Bedford,  in  a  regular  proceed- 
ing instituted  for  that  purpose  in  1835,  was  offered  in 

evidence.     To  the    admission    of  the    record,    exception 
was  taken,  on  the  ground    that  it  did  not  appear   upon 

the  face  of  the  proceedings,  that  the  commissioners  had 
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been  Bvxym,  as  required  by  the  Act  of  1787,  ch,  17; 
and  for  this  omission,  the  Coart  held  the  proceedings 
in  the  partition  aforesaid  to  be  inoporatiye  to  vest  the 
plaintiff  with  a  title  in  severalty,  to  the  particular  tract 
described  in  the  declaration. 

In  this  the  Court  erred.  The  County  Court,  by  the 
Act  of  1787,  being  possessed  of  general  jurisdiction  in 
cases  of  partition,  the  doctrine  of  the  books  is,  that  its 
proceedings  will  be  presumed  to  be  correct,  in  the  ab- 
sence of  proof  to  the  contrary,  where  they  are  collat- 
erally brought  in  question;  and  this  presumption  has 
greater  force  after  a  long  interval  of  time,  as  in  the 
present  case,  where  twenty  years  have  elapsed  since  the 
partition  was  made. 

It  does  not  follow,  that,  in  fact,  the  commissioners 
were  not  sworn,  from  the  omission  of  the  report  to  state 
that  fact  upon  its  face,  as  is  the  usaal  course.  The 
Act  does  not  require  that  the  fact  of  the  commissioners 
having  been  sworn  shall  be  recited  in  their  report,  or 
be  made  to  appear  upon  the  record.  And  if  this  excep- 
tion were  taken,  on  the  return  of  the  report,  for  this 
cause,  it  would,  perhaps,  be  held,  at  this  day,  that  proof 
aHunie  would  be  admissible,  to  show  that  the  commis* 
sioners  had,  in  fact,  been  sworn  by  the  person  authorized 
to  administer  the  oath. 

But,  again:  We  think  this  requirement  of  the  Act  is 
merely  directory ;  and  the  silence  of  the  record  in  regard 
to  the  matter,  or  tlie  failure  to  establish  the  existence 
of  the  fact,  in  any  mode,  will  not  effect  the  validity 
or  effect  of  the  partition,  if  the  substantial  requirements 
of  the  Statute  have  been  complied  with.  Such  was  the 
doctrine  held   by  this    Court,    in    Bledsoe  vs.  Wiley,  7 
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Hump.,  507,  in  regard  to  the  omission  of  the  commis- 
sioners to  attach  their  seals  to  their  report,  as  directed 
by  the  same  Statute.  See,  also,  4  Yer.,  166;  2  Hump., 
494. 

Judgment  reversed. 


CoLYAR,  Trustee,  &c.,  vs.  Taylor. 

1.  A  Bailee  without  Compensation.  Retponsibiliiy  for  his  acts,  A 
bailment  creates  a  trust,  and  the  responsibility  of  a  mandatory,  or 
bailee^  without  compensation,  is,  in  most  respects,  of  a  lower  grade 
than  that  of  other  bailees.  Still,  his  engagement  places  him  in  the 
relation  of  trustee,  so  far  as  to  exact  of  him  fidelity  in  the  execution 
of  the  trust,,  assumed  upon  himself,  and  also  ta  bring  him  within 
the  scope  of  the  general  principle,  applicable  to  all  trustees,  that  the 
effice  or  duties  of  his  trust,  cannot  be  delegated  by  him  to  another, 
withouti  authority.  The  performance  of  the  trvst  is  a  matter  of  per- 
sonal confidence,  which  is  a  breach  of  trust  in  the  trustee  to  make 
over  to  a  stranger,  and  the  original  trustee  will  continue  respons'ble 
for  all  the  acts  of  the  person  so  substituted. 

2.  Bailees  or  ANT  KIND.  Cannot  ffenerally  pctri  tnth  possession  of  prop' 
etty^  without  consent '  of  owner.  A  bailee  of  any  kind,  cannot,  as  a 
general  rule,  part  with  the  possession  of  the  property  bailed  to  him, 
to  a  stranger,  without  the  authority  to  do  so  from  the  bailor;  and  such 
a  delivery  of  the  thing  bailed,  would  make  him  responsible  for  the 
loss,  on  the  ground  of  violation  of  trust,  and  the  deliyery  would  be 
treated  as  a  conTersion. 

8.  Pbactice  and  Pleading,  Bailees  may  he  sued  for  on  an  implied  con- 
tract,  or  in  case  or  trover.  The  bailor,  in  some  cases,  has  an  election 
to  sue  on  the  bailee's  implied  contract,  or  to  waive  the  contract,  and  to 
resort  to  case  or  trover,  according  to  the  nature  of  the  injury.  Trover 
will  not  be  on  the  ground  of  the  negligence  of  the  bailee,  but  for  a 
wrongful  assumption  of  the  right  of  property,  by  delivering  it  to  a 
third  person  without  authority.     This  amounts  to  a  conversion. 
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ff  the  bailee  acts  with  strict  fidelity ^  and  care  and  prudence^  he  is  Uahh 
only  for  gross  negligence.  The  correctness  of  the  general  principle, 
that  a  mere  mandatory  is  "only  liable  for  gross  negligence,'  is  not  to 
be  questioned,  when  properly  understood.  Hence,  if  the  goods  be 
wrested  from  him  by  robbery,  or  taken  by  theft,  ordestroyed  by  fire, 
or  yiolence,  without  gross  neglect  on  his  part,  he  will  not  be  liable. 
But  it  mnst  be  kep(  in  view,  that  this  general  principle,  Hhat  a  man- 
dcUory  is  only  liable  for  gross  negligence,^*  implies  strict  fidelity  on  his 
part,  and  the  exercise  of  such  care  and  prudence,  as,  with  reference 
to  the  particular  subject  of  the  bailment  and  the  circumstances  of 
tho  case,  may  be  requisite  for  the  performance  of  his  undertaking. 


FROM   FRANKLIN. 


This  case  was  tried  before  Judge  Andrew  J.  March- 
BANES;  at  the  July  Term  of  the  Circuit  Court.  Judg- 
ment in  favor  of  the  defendant.      The  plaintiff  appealed. 

A.  L.  Marks  &  John  M.  Bright,  for  plaintiff  in 
error. 

Peter  Turney  &  Prank  Estbll,  for  defendant  in 
error. 

McKinney,  J.,  delivered  the  opinion    of  the   Court. 

This  was  an  action  in  the  case  brought  by  Colyar 
against  Taylor,  to  subject  the  latter  to  the  loss  of 
fifteen  hundred  dollars,  money  of  the  plaintiffs,  which 
came,  at  his  request,  into  the  possession  of  the  defend- 
ant, in  pursuance  of  his  previous  gratuitous  undertaking 
to  the  plaintiff,  to  receive  the  money  at  Nashville,  for 
the  plaintiff,  and  deliver  it  to  him  at  Winchester — at 
which  place  both  parties  resided. 

Judgment  was  for  the  defendant;  to  reverse  whicli, 
an  appeal  in  error  was  prosecuted  to   this   Court. 
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The  error  assigned,  is  upon  the  instructions  of  the 
Court  to  the  jury. 

The  statement  of  a  mere  outline  of  the  case,  with- 
out going  into  the  particulars  of  the  proof,  will  be 
sufficient  for  the  understanding  of  the  question  submit- 
ted for  our  determination. 

The  defendant,  after  receiving  the  money,  (which  was 
in  bank  notes,)  took  it  with  him,  in  his  pocket,  to  the 
public  "  Fair-ground,"  in  the  vicinity  of  Nashville,  where 
were  assembled  a  large  crowd  of  persons.  In  the  eve- 
ning, the  defendant  applied  to  J.  H.  Estill,  of  Winches- 
ter, who  intended  returning  home  that  night,  to  take 
charge  of  the  money  for  the  plaintiff;  stating,  that  he, 
defendant,  would  not  return  for  a  day  or  two.  Estill 
consented  to  do  so,  and  thereupon  the  defendant  took 
him  aside,  a  few  steps  from  the  crowd  of  persons  on 
the  Fair-ground,  and  handed  the  money  to  him,  Estill 
placed  the  money  in  his  pocket  book,  which  he  depos- 
ited in  the  pocket  of  his  pantaloons.  Shortly  after- 
wards, Estill  got  upon  the  train,  not  far  distant  from 
the  Fair-ground.  The  cars  were  thronged  with  passen- 
gers, so  much  so,  that  Estill  had  to  make  his  way 
through  the  crowd,  from  the  second  to  the  farther  end 
of  the  fourth  car,  before  he  found  a  seat.  Soon  after 
taking  his  seat,  he  discovered  that  his  pocket  had  been 
picked.  The  train  was  stopped,  and  he  got  off;  and 
after  walking  back  about  a  mile,  he  found  his  pocket 
book  lying  in  the  track  of  the  road,  rifled  of  its  con- 
tents. 

His  Honor,  among  other  things,  instructed  the  jury, 
in  substance,  that  if  the  defendant  received  the  money, 
to  be  carried  gratuitously  to    the  plaintiff,  and,  without 
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any  authority  from  the  plaintiff  to  intrust  the  money  to 
Estill,  the  defendant  delivered  it  to  him  to  be  carried 
to  the  plaintiff,  and  it  was  afterwards  lost  by  the  neg- 
ligence of  Estill,  that,  of  itself,  in  the  absence  of  negligence 
on  the  part  of  defendant,  would  not  make  him  responsible 
for  the  loss;  *  *  *  that  the  defendant  would  not  be  re- 
sponsible for  the  loss,  unless  he  was  guilty  of  gross  negli- 
gence; *  *  *  that  if  Estill  "was  a  suitable  person  to  confide 
such  a  trust  in,"  the  defendant  could  not  be  responsible  to 
plaintiff  for  the  loss  of  the  money. 

It  is  insisted  for  the  plaintiff  in  error,  that  this  in- 
struction is  erroneous;  and  such  is  our  opinion.  We  are 
aware  of  no  sound  principle  or  authority,  by  which  a 
bailee  of  any  sort,  may,  as  a  general  rule,  take  it  upon 
himself  to  part  with  the  possession  of  the  property  bailed 
to  him,  without  authority  to  do  so  from  the  bailor.  A 
bailment  creates  a  trust.  And  though  it  is  true,  that 
the  responsibility  of  a  mandatory,  or  bailee  without 
compensation,  is,  in  most  respects,  of  a  lower  degree 
than  that  of  other  bailees,  still,  his  engagement  places 
him  in  the  relation  of  a  trustee,  so  far  as  to  exact  of 
him,  fidelity  in  the  execution  of  the  trust  assumed  upon 
himself;  and  also  to  bring  him  within  the  scope  of  the 
general  principle,  applicable  to  all  trustees,  that  the 
office  or  duties  of  his  trust  cannot  be  delegated  by  him 
to  another,  without  authority.  The  performance  of  the 
trust  is  a  matter  of  personal  confidence,  which  it  is  a 
breach  of  trust  in  the  trustee  to  make  over  to  a  stran- 
ger; and  the  original  trustee  will  continue  responsible 
for  all  the  acts  of  the  person  so  substituted:  Hill  on 
Trustees,  (ed.  of  1854,)  248,  791. 

Upon   this  principle,  it  seems  to  us,  that  the  unauthor- 
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zed  delivery  of  the  thing  bailed,  by  the  mandatory,  to 
a  stranger,  would  make  him  responsible  for  the  loss,  on 
the  ground  of  the  violation  of  his  trust. 

But,  again:  Such  a  delivery  of  the  property  to  a  third 
person,  is  treated  as  a  conversion.  In  some  cases  the 
bailor  has  an  election,  to  sue  on  the  bailee's  implied 
contract,  or  to  waive  the  contract  and  resort  to  case, 
or.  trover,  according  to  the  nature  of  the  injury :  Ed- 
wards on  Bailments,  116.  Trover  will  not  lie  on  the 
ground  of  negligence  on  the  part  of  the  bailee.  This 
action  proceeds  upon  the  ground  of  his  wrongful  assump- 
tion of  the  right  of  property,  by  delivering  it  to  a 
third  person,  without  authority.  This  amounts  to  a  con- 
version :  24  Mend.,  169 ;  9  Johns.  Rep.,  361 ;  Edwards  on 
Bailment,  114.  Accordingly,  in  Syed  vs.  Hay,  4  Term 
Rep.,  260,  it  is  held  that  if  a  mandatory,  intrusted  with 
the  goods  of  another,  puts  them  into  the  hands  of  a 
third  person,  contrary  to  orders,  it  is  a  conversion.  And 
it  is  plain,  that  a  delivery  of  the  goods  to  a  third 
person,  without  any  authority  to  do  so,  is  the  same,  in 
principle,  as  a  delivery  contrary  to  orders. 

So,  it  is  held,  that  even  where  the  bailor  has  re-pos- 
sessed himself  of  the  thing  bailed,  the  action  may  be 
maintained*  for  the  breach  of  trust,  which  is  a  conver- 
sion :  2  Esp.  N.  P.,  190,  191 ;  1  Cowan's  Rep.,  240 ;  Ed- 
wards on  Bailment,  129.  And  in  Stuart  vs.  Frazier,  5 
Ala.  Rep.,  114,  it  was  held,  that,  on  a  deposit  or  bail- 
ment of  money,  to  be  kept  without  recompense,  if  the 
bailee,  without  authority,  attempt  to  transmit  the  money 
to  the  bailor,  at  a  distant  point,  by  mail,  or  private  con- 
veyance, and  the  money  is  lost,  he  is  responsible. 
Though,   in  general,  this  would  not  be  the  case    in  re- 
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spect  to  money  recjeived  for  the  use  of  another,  and 
transmitted  to  him  by  the  usual  conveyance:  Edwards 
on  Bailment,  73. 

These  cases,  and  others  of  similar  import  to  be  found 
in  the  books,  whatever  may  be  the  form  of  action,  all 
proceed  upon  the  doctrine  that  the  engagement  of  the 
mandatory  is  of  the  nature  of  a  trust,  in  the  execution 
of  which  strict  fidelity  is  required  of  him:  Ibidj  105. 
Hence,  as  we  have  seen,  if  he  parts  with  the  possession 
of  the  tiling  bailed,  to  a  stranger,  without  authority,  it 
is  a  violation  of  his  trust,  for  which  he  will  be  liable. 
So,  if  a  specific  direction  accompanies  the  bailment,  it 
must  bo  complied  with  strictly,  and  any  substantial  de- 
viation therefrom,  will,  in  general,  render  the  bailee  liable. 

In  Story  on  Bailments,  sec.  188,  it  is  laid  down, 
as  the  rule,  that  a  mandatory,  or  bailee  without  com- 
pensation, is  responsible,  only,  for  gross  negligence,  "ap- 
plies solely  to  cases,  where  the  mandatory  is  in  the 
actual  performance  of  some  act  or  duty  entrusted  to  him, 
in  'regard  to  the  property.  For,  if  he  violates  his  trust 
by  a  misuser  of  the  property,  or  does  any  other  act 
inconsistent  with  his  contract,  or  in  fraud  of  it,  he  will 
be  clearly  liable  for  all  losses  and  injuries  resulting 
therefrom." 

Now,  it  is  obvious,  that  the  delivery  of  the  thing 
bailed — especially  a  large  sum  of  money — by  the  bailee, 
to  a  third  person,  without  authority,  is  not  an  "act  or 
duty  entrusted  to  him  in  regard  to  it;"  but  a  mani- 
fest violation  of  the  trust,  wholly  inconsistent  with  his 
implied  undertaking  to   the    bailor,   and   in    fraud   of  it. 

And  the  author  adds,  in  the  same  section,  that  "in 
cases  of  misuser,  especially  such  misuser   as  amounts  to 
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evidence  of  a  conversion,  it  is,  perhaps,  strictly  true, 
that  any  subseqaent  loss  and  injary,  whether  it  be  by  acci- 
dent or  otherwise,  will  be  at  the  risk  of  the  mandatory." 

Upon  the  foregoing  anthorities,  it  follows,  that  the 
defendant  is  liable  on  the  ground  of  a  conversion  of 
the  money. 

In  the  next  place,  wo  are  at  a  loss  to  see  how  the 
defendant  can  escape  liability  on  the  ground  of  gross 
negligence. 

The  phrase  "gross  negligence,"  used  in  the  books  to 
define  the  degree  of  negligence  for  which  a  mandatory 
is  responsible,  is  so  vague  in  itself,  so  inapt  to  convey 
any  precise  idea,  and  so  difficult  of  application  to  the 
circumstances  of  particular  cases,  that  some  confusion 
has  been  produced  in  the  cases  upon  this  subject,  from 
its  use;  and  the  same  remark  is  true,  as  respects  the 
phrase,  "slight  diligence." 

Diligence  is  a  relative  term :  and  what  would  amount 
to  the  requisite  diligence  at  one  time,  in  one  situation, 
and  under  one  set  of  circumstances,  might  not  amount 
to  it  in  another :    2  Kent's   Com.,  561. 

The  degree  of  care  required  of  a  mandatory,  is  es- 
sentially dependant  upon  the  circumstances  of  the  case. 
The  general  principle  governing  his  liability,  is,  indeed, 
the  same  in  all  cases,  but  its  application  is  materially 
effected,  and  varied  by  the  circumstances  of  each  par- 
ticular case.  The  bailor's  trusting  the  bailee  with  the 
goods,  is  a  sufficient  consideration  to  oblige  him  to  a 
careful  management:  Edwards  on  Bailments,  94;  and 
imposes  upon  him  a  duty  to  exert  himself  in  the  pro- 
portion to  the  exigence  of  the  case:  Ibid.,  106.  In 
Nelson  vs.  Macintosh,   1   Starkie's  N.   P.,   188.      Ld.  El- 
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lenborongh  held,  that  though  a  person  does  not  carry 
for  hire,  jet  he  is  bound  to  take  proper  and  prudent 
care  of  that  which  is  committed  to  hyjQ. 

The  duty  of  a  person  employed  without  remunefatidVi, 
is  to  act  faithfully  and  honestly,  and  not  to  be  guilty 
of  any  gross,  or  corrupt  neglect  in  the  discharge  of 
that  which  he  undertakes  to  do:  Darnal  vs.  Howard, 
4  Bound    Ores.,  345. 

It  is  not  always  enough  that  the  mandatory  takes  the 
same  care  of  the  goods  entrusted  to  him,  that  he  does 
of  his  own,  if  that  fall  short  of  what  is  required.  In 
Tracy  vs.  Wood,  8  Mason's  Rep.,  the  mandatory  was 
held  liable  where  he  had  taken  the  same  care  of  the 
bailor's  money,  as  of  his  own ;  or  more  properly,  where 
he  had  been  guilty  of  equal  negligence  with  regard  to 
both. 

The  correctness  of  the  geneKal  principle,  that  a  mere 
mandatory  is  liable  only  for  "gross  negligence,''  is  not 
to  be  questioned,  when  properly  understood.  Hence,  if 
the  goods  be  wrested  from  him  by  robbery,  or  taken 
by  theft,  or  destroyed  by  fire  or  violence,  without  gross 
neglect  on  his  part,  he  will  not  be  liable. 

But,  it  must  be  kept  in  view,  that  this  general 
principle,  that  a  mandatory  is  only  liable  for  gross  ne- 
glect, implies  strict  fidelity  on  his  part,  and  the  exercise 
of  such  care  and  prudence,  as,  with  reference  to  the 
particular  subject  of  the  bailment,  and  the  circumstances 
of  the  particular  case,  may  be  requisite  for  the  per- 
formance of  his  undertaking. 

Mr.  Story  says  (Sec.  186,)  that  the  degree  of  care 
which  a  mandatory  may  be  required  to  exert,  must  be 
materially  eflfected  by  the  nature  and  value  of  the  goods, 
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and  their  liability  to  loss  or  injury.  That  care  and 
diligence,  which  would  be  sufficient  as  to  goods  of  small 
value,  or  of  slight  temptation,  might  be  wholly  unfit 
for  goods  of  great  value,  and  very  liable  to  loss  and 
injury. 

In  the  former  case,  the  same  acts  might  be  deemed 
slight  neglect  only,  which,  in  respect  to  the  latter, 
might  justly  be  deemed  gross  neglect.  Perhaps,  he  adds, 
the  best  general  test  is,  to  consider,  whether  the  man- 
datory has  omitted  that  cafe,  which  bailees,  without 
hire,  or  other  mandatories  of  common  prudence,  are  ac- 
customed to  take,  of  property  of  the  like  description. 
Story  on  Bailment,  sec.  186.  And  in  section  15,  the 
author  says:  the  bailee  ought  to  proportion  his  care  to 
the  injury  or  loss  which  is  likely  to  be  sustained  by 
any  improvidence  on  his  part. 

Applying  these  principles  to  the  facts  of  the  present 
case,  it  seems  to  us,  that  the  conduct  of  the  defendant 
in  withdrawing  the  money  from  the  Bank,  and  taking 
it  with  him  to  a  place,  known  to  be  generally  fre- 
quented by  swindlers  and  pickpockets,  and  ihere,  in 
public,  within  a  few  steps  of  the  promiscuous  crowd, 
attempting  to  count  the  money  before  delivering  it  to 
Estill,  evinced  such  a  degree  of  heedless  incaution,  and 
disregard  of  common  prudence,  as  may  justly  be  con- 
sidered  as  amounting   to   the  grossest  negligence. 

The  case  under  consideration,  does  not  require  that 
we  should  notice  the  question,  whether  a  delivery  of 
the  property  to  a  stranger,  might  not  be  excused  or 
justified,  upon  the  ground  of  an  implied  authority,  to 
be  gathered  from  all  the  circumstances  of  the  case:  or 
upon   the  ground  of  an  apparent,  or  actual  necessity  for 
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SO  doing.  We,  therefore,  intimate  no  opinion  upon  these 
questions. 

The  point,  as  to  the  delivery  of  the  subject  of  the 
bailment,  to  a  stranger,  was  involved  in  the  case  of 
Kirtland  V8.  Montgomery,  1  Swan,  452.  Bat,  the  ques- 
tion was  not  examined  in  that  case,  nor  was  it  express- 
ly decided ;  though  it  is  troe,  the  casual  observations 
and  intimations  thrown  out  in  that  case,  tend  to  a  dif- 
ferent conclusion  from  that  to  which  we  have  arrived 
in  the  present  case.  And  by  that  case,  his  Honor  was 
influenced  in  his  charge,  perhaps,  contrary  to  his  own 
view  of  the  law. 

It  will  be  observed,  that  we  have  abstained  from 
any  notice  of  the  facts  of  the  case,  prior  to  the  de- 
fendant's actual  reception  of  the  money  at  Nashville; 
inasmuch  as  the  portion  of  the  charge  submitted  for  our 
consideration,  and  the  discussion  upon  it,  presented  no 
question  upon  the  other  facts. 

Judgment  reversed. 


Parchman  vs.  Charlton. 

1.  Insolvent  Estates.  Sale  of  land.  In  proceediDgs  for  the  adminis- 
tration of  iDSoWent  estates,  by  the  Act  of  1861-2,  ch.  288,  there  must 
be  a  suggestion  of  the  insolvency  of  the  estates,  and  an  order  made 
upon  the  administrator  to  give  notice,  in  some  newspaper,  for  the 
creditors  to  file  their  claims,  before  real  estate  can  be  sold. 

2.  Same.  Creditor  may  fiU  bill  to  sfll  land.  By  the  Act  of  1827,  ch.  54, 
sec.  4,  after  an  administrator  has  exhausted  all  the  personal  estate  in 
pnyment  of  debts,  leaving  just  debts  unpaid,  he  or  any  bona  fide  credi- 
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tor  of  the  intestate,  may  apply  to  the  Chancery,  or  Circuit  Court  of 
the  County,  where  the  lands  of  the  intestate  lie«  for  a  sale  thereof,  or 
80  much  as  may  be  necessary.  But,  it  must  first  be  made  satisfactorily 
to  appear  that  the  personal  estate  has  been  exhausted  in  the  payment 
of  bona  fide  debts,  and  that  the  debts,  for  the  satisfaction  of  which  the 
sale  is  asked,  are  justly  due  and  owing.  By  the  Act  of  1827,  the 
County  Court  has  no  jurisdiction  to  sell  land. 

8.  JurUdieHon  qf  the  County  Court  to  sell  land.  The  County  Court  by  the 
14th  eeotion  of  the  Act  of  1851-2,  in  a  regular  proceeding  for  the 
administration  of  insolvent  estates,  has  jurisdiction  to  decree  a  sale 
of  real  estate.  Yet,  by  necessary  construction  of  the  Act  of  1851-2, 
the  jurisdiction  given  to  the  County  Court  to  sell  land,  must  be  con- 
fined to  cases  where  the  intestate  died,  seized  of  legal  estate,  and  can- 
not be  extended  to  cases  where  he  was  seized  of  only  a  mere  equity 
of  redemption,  or  other  equitable  interest.  In  all  such  cases  under 
this  Act,  resort  must  he  had  to  Courts  of  Equity. 

4.  Insolvent  Estates.  Prior  Uen  and  mortgagee.  The  Statute  regula- 
ting  the  administration  of  insolvent  estates  was  not  designed  to  effect 
in  any  manner  whatever,  valid  prior  liens,  mortgages  or  securities 
acquired  by  a  creditor,  upon  the  property  of  the  intestate,  in  his  life- 
time. If  the  property  of  the  intestate,  or  any  portion  of  it  be  subject 
to  a  valid  prior  lien,  or  incumbrance,  by  mortgage  or  otherwise,  the 
incumbrance  should  be  proceeded  against  in  the  appropriate  form,  to 
the  end,  that  if,  after  the  discharge  of  the  incumbrance,  a  surplus 
should  remain,  it  might  be  applied  to  the  benefit  of  the  general  credi- 
tors. 

5.  ComnUsnonere  qf  Common  Schools,  Escheats.  A,  dying  wiihout  heirs^  and 
being  the  owner  of  real  estate,  it  escheats  to  the  State  for  the  use  of 
common  schools,  and  passes  to  the  Commissioners  of  the  common  schools, 
subject  to  the  debts  and  liabilities  of  the  intestate,  and  those  hav- 
ing an  interest  in  the  property,  would  be  indispensable  parties  to  any 
proceeding  for  the  sale  of  the  intestate^s  equitable  interest  in  the 
land.  And  a  sale,  without  having  the  Board  of  Commissioners,  a 
party,  would  be  entirely  voiJ. 


PROM  DAVIDSON. 


There  was  a  verdict  and  judgment  in  this  case  at  the 
May  Term  of  the  Circuit  Court,  18()0,  in  favor  of  the 
defendant,  Judge  Nathaniel  Baxter,  presiding.  Plaintiff 
appealed. 
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FosTEBS  &  McEwEN,  for  plaintiff  in  error. 

A.  EwiNO  and  W.  F.  Cooper,  for  defendant  in  error. 

McElNNEY,  J<,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment  for  the  recovery  of  a 
tract  of  land  lying  in  Davidson  County.  Judgment  was 
for  the  defendant,  and  the  plaintiff  prosecuted  an  appeal 
in  error  to  this  Court.  Both  parties  derive  title  under 
one  Samuel  Holton,  to  whom  the  land  formerly  belonged. 

It  appears,  that  on  the  18th  September,  1847,  said  Hel- 
ton mortgaged  said  tract  of  land  to  one  James  Herrod, 
to  secure  the  payment  of  a  debt  of  several  hundred  dol- 
lars due  from  the  former  to  the  latter,  with  a  power  of 
sale,  authorising  Herrod,  in  the  event  the  debt  were  not 
paid  by  the  25th  of  December,  1848,  to  sell  the  land,  after 
forty  days'  notice,  and  out  of  the  proceeds  to  discharge 
the  debt. 

Holton,  the  mortgagor,  died  on  the  5th  of  February, 
1853,  leaving  the  debt  unpaid,  and  the  mortgage  in  full 
force. 

Instantly  upon  the  death  of  Holton,  who  died  intestate, 
administration  on  his  estate  was  granted  by  the  County 
Court  of  Davidson,  to  John  W.  Walker,  who,  on  the  11th 
of  February,  1853,  six  days  after  the  death  of  his  intes- 
tate, filed  his  ex  parte  petition  in  the  County  Court,  setting 
forth  that  the  intestate  was  a  free  man  of  color ;  that  he 
left  no  heirs  or  next  of  kin  surviving  him,  entitled  to 
succeed  to  his  estate ;  that  the  estate  was  indebted  to  in- 
solvency, its  value  not  being  more  than  $1,000,  while  the 
indebtedness  amounted  to  some  $1,200,  and  praying  that 
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said  land  and  a  negro  woman,  owned  by  the  intestate, 
should  be  sold  to  discharge  said  debts. 

The  petition  ignores  the  existence  of  the  mortgage  be- 
fore mentioned,  altogether,  and  treats  the  land  as  the  un- 
encumbered estate  of  the  intestate,  although  the  mortgage 
was  of  record,  having  been  duly  proved  and  registered. 

On  the  9th  of  March,  1853,  a  sale  of  the  land  was  or- 
dered by  the  Court,  for  the  payment  of  the  alleged  debt 
of  the  estate,  without  proof  of  the  existence  of  any  in- 
debtedness against  the  estate,  other  than  simply  a  sched- 
ule of  the  pretended  debts  presented  by  the  administrator. 

On  the  2d  of  April  following,  the  land  was  sold  to 
Charlton,  the  defendant  in  the  present  action  of  ejectment, 
and  on  the  11th  day  of  April,  the  report  and  sale  was 
confirmed,  and  a  decree  made  divesting  the  title  "om^  of 
Hdton's  estate*^  and  vesting  it  in  the  purchaser. 

Thus,  in  the  brief  space  of  a  little  more  than  two 
months  from  the  death  of  the  intestate,  this  proceeding 
was  commenced  and  consummated.  And  under  the  sup- 
posed title,  thus  acquired,  Ciiarlton,  the  defendant,  took 
possession  of,  and  claims  the  laud  in  controversy. 

Afterwards,  namely,  on  the  10th  of  November,  1853, 
Herrod,  the  mortgagee,  proceeded  to  sale  of  said  land 
under  the  power  of  sale  contained  in  the  mortgage  deed, 
and  the  same  was  regularly  sold  to  the  plaintiflF,  Parch- 
man, at  the  price  of  $505.00,  and  on  the  2d  of  Novem- 
ber, 1855,  a  deed  of  conveyance  therefor,  was  executed  to 
him,  which  was  proved  and  registered  in  proper  form; 
and  upon  said  conveyance  the  present  action  is  founded. 

On  the  trial  in  ^he  Circuit  Court,  and  in  the  argument 
here,  the  sale  of  the  land,  by  the  order  of  the  County 
Court,  was  assumed  to  be  a  proceeding  under  the  Act  of 
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1851-2,  ch.  283,  for  the  .adminiatration  of  an  insolvent 
estate;  and  in  this  view,  the  Court  instructed  the  jury, 
that  the  sale  by  the  mortgagee,  under  the  power  in  the 
deed,  was  void,  and  communicated  no  title  to  the  purchaser. 

This  instruction  is  based  upon  a  misconception  of  the 
facts,  as  well  as  of  the  law,   of  the  case. 

The  proceeding  was  not,  nor  does  it  even  profess  to 
have  been,  a  proceeding  under  the  Statute  for  the  ad- 
ministration of  the  estate  in  the   County   Court. 

In  no  one  essential  respect,  does  it  conform  to  the 
requirements  of  that  Act.  So  far  as  the  record  shows, 
there  never  was  any  suggestion  made  of  the  insolvency 
of  the  estate,  as  required  by  the  4th  section.  Nor  was 
any  order  made  upon  the  administration,  to  give  notice 
by  advertisement  in  some  newspaper,  for  creditors  to 
file  their  claims,  as  required  by  the  6th  section.  Nei- 
ther does  the  petition,  as  is  obvious  from  its  frame, 
contemplate  a  ratable  division  of  the  assets  among  the 
creditors,  as  provided   by   the   2d   section  of  the  Act. 

If  tlie  proceeding   can   be  referred   to  any   Statute,  it 

is   to   the   Act  of    1827,   ch.   54,   sec.   4.      By   this   Act, 

after  an   administrator  has  exhausted  the  personal  estate 

in   the  payment  of  debts,   leaving 'just  debts  unpaid,  he, 

or  any  bona  fide  creditor  of  the  intestate,  may  apply  to 

the   Chancery  or   Circuit   Court    of    the    County    where 

the  lands  of  the   intestate  lie,   for  a  sale   thereof,  or  so 

•  much  as  may  be   necessary.      But  it  must  first   be  made 

witisfactorily    to    appear,   that  tlie    personal    estate     has 

been  exhausted  in   the   payment  of  hona  fide  debts,   and 

that   the  debts  for   the  satisfaction  of  which   the  sale  is 

'  asked,   are  justly   due  and   owing. 

The  proceeding   in  question  falls  quite  as  far  short  of 
25 
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complying  with  this  latter  Act,  as  with  the  Act  regulat- 
ing the  administration  of  insolvent  estates.  By  the  Act 
of  1827,  the  County  Court  has  no  jurisdiction  to  de- 
cree a  sale  of  land ;  and  by  the  5th  section,  the  pro- 
ceeding under  it  is  to  be  conducted  as  a  suit  in  equity; 
and  before  a  decree  can  be  made  for  the  sale  of  lands, 
the  existence  of  a  hofna  fide  debt  or  debts,  must  first  be 
satisfactorily  established. 

It  is  clear,  therefore,  that  the  sale  of  the  land  in 
controversy,  under  the  order  of  the  County  Court,  was 
simply  void,  being  wholly  without  authority  of  law,  the 
County  Court  having  no  jurisdiction,  in  such  a  case, 
to  decree  a  sale  of  land. 

But  again:  If  the  proceeding  had  been  a  regular  pro- 
ceeding under  the  Act  for  the  administration  of  insol- 
vent estates,  while  it  is  true  that  the  County  Court 
would  have  had  jurisdiction,  by  the  14th  section  of  the 
Act,  to  decree  a  sale  of  real  estate,  yet  it  is  clear  that 
the  sale  in  the  present  case,  would  have  been  wholly 
inoperative  to  communicate  any  legal  title  to  the  purchaser. 
By  necessary  construction,  under  the  Act  of  1851-2, 
the  jurisdiction  given  to  the  County  Court  to  sell 
land,  must  be  confined  to  cases  where  the  intestate 
died  seized  of  the  legal  tiUe^  and  cannot  be  extended 
to  cases  ^here  he  was  seized  of  only  a  mere  equity  of  re- 
demption, or  other  equitable  interest.  In  all  such  cases, 
under  that  Act,  resort  must  be  had  to  a  Court  of  Equity. 
Furthermore:  It  is  altogether  a  mistaken  conclusion, 
that  the  Statute  regulating  the  administration  of  insol- 
vent estates,  was  designed  to  effect  in  any  manner 
whatever,  valid  prior  liens,  mortgages  or  securities,  ac- 
quired by  a  creditor  upon  the  property  of  the  intes- 
tate, in  his  lifetime. 
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The  general  principle  applicable  to  assignment  in  cases 
of  bankruptcy  and  insolvency,  is,  that  the  assignees  take 
only  such  rights  as  the  assignor  or  debtor  had  at  the 
time  of  the  assignment:    2  Story's  Eq.  Jar.,  sec.   1038. 

And  so,  under  our  Statute  for  the  administration  of 
insolvent  estates,  the  general  creditors  can  claim  noth- 
ing more  than  such  rights  as  this  intestate  possessed 
at  the  time  of  his  death. 

If  the  property  of  the  intestate,  or  any  portion  of 
it,  be  subject  to  a  valid  prior  lien,  or  incumbrance,  by 
mortgage  or  otherwise,  the  incumbrancer,  should  be 
proceeded  against  in  the  appropriate  forum,  to  the  end, 
that  if,  after  the  discharge  of  the  incumbrance,  a  sur- 
plus should  remain,  it  might  be  applied  to  the  benefit 
of  the  general  creditors. 

It  may  be,  that  the  creditor,  having  a  security  by 
mortgage,  or  otherwise,  upon  property  of  the  estate, 
might  waive  or  surrender  8«ch  security,  for  the  benefit 
of  the  estate,  and  come  in  for  a  ratable  division  of  the 
whole  estate,  with  the  other  creditors,  and  having  elected 
to  do  so,  he  would  certainly  be  bound  thereby.  But, 
clearly,  he  is  not  bound  to  4o  so,  voluntarily.  He  has 
the  right  to  trast  to  his  security^  fairly  acquired  in 
the  life  of  the  intestate.  It  it  be  adequate,  he  is 
safe ;  and  he  can  look  to  that  source  for  the  satisfac- 
tion of  his  debt. 

K  it  be  inadequate,  it  is  his  duty  to  take  prompt 
steps  to  make  his  claim  for  the  .  residue  ef  his  debt, 
to  the  tribunal  charged  with  the  administration  of  the 
estate,  and  if  he  neglect  to  do  so,  in  proper  time^  he 
must  submit  to   the  loss. 

And  if,  on    the    other    hand,    the   security  be    more 
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than  adequate,  the  personal  representative,  or  creditors 
of  the  intestate  have  a  plain  remedy  against  him,  to 
avail   themselves  of  the  surplus. 

But,  it  can^not  be  held,  that  his  failure  to  come  in 
voluntarily,  and  make  himself  a  party  to  a  proceeding, 
to  which  the  parties  in  interest  have  not  thought  proper 
to  make  him  a  party,  shall  be  allowed  to  prejudice 
his  rights. 

Upon  another  distinct  ground,  the  sale  of  the  land 
would  have  been  <void,  in  the  present  instance.  Sup- 
posing the  proceeding  to  have  been  regularly  instituted 
and  conducted  under  the  law  governing  the  administra- 
tion of  insolvent  estates,  and  likewise  supposing  that  the 
County  Court  had  jurisdiction  to  sell  a  mere  equita- 
ble interest  in  land,  and  that  is,  that  from  the  allega- 
tion of  the  petition,  that  the  intestate  died  loithout 
heirs,  the  legal  consequence  was,  that  the  tract  of  land 
escheated  to  the  State  for  the  use  of  common  schools. 

And  though  it  is  true,  that  it  would  pass  to  the  Com- 
missioners of  the  common  schools,  subject  to  the  debts 
and  liabilites  of  the  intestate,  still,  the  Board  of  Com- 
missioners, who  are  a  body  corporate,  having  an  interest 
in  the  property,  would  have  been  an  indispensible  party 
to  any  proceeding  for  the  sale  of  the  intestate's  equitable 
interest  in  the  land.  And  a  sale,  without  having  the 
Board  of  Commissioners  a  party,  would  be  utterly  void, 
as  held  in  Hinkle  vs.  Shadden,  2  Swan,  46. 

Hence,  in  every  aspect  of  the  case,  the  sale  under  the 
decree  of  the  County  Court,  was  void,  and  the  plaintiffs 
title  to  the  land,  must  prevail. 

Judgement  reversed. 
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Elliot  vs.  Cochran. 


1.  Mittakes  apparent  on  the  face  of  the  record.  By  the  common  law,  and 
by  Tirtue  of  the  Act  of  1866,  ch.  70,  sec.  2,  the  Circuit,  Chancery,  or 
Supreme  Courta  of  this  State,  have  the  power  to  correct  errors  appa- 
rent upon  the  face  of  the  record,  at  any  term  after  final  judgment. 
This  power  to  be  exercised  at  the  discretion  of  the  Court,  has  always 
been  allowed  to  correct  the  mistakes  of  the  Clerk,  where  such  mistakes 
aro  apparent  on  the  face  of  the  record. 

2.  Mistake  of  facts  or  errors  in  judgment  in  point  of  law  existing  in  the 
decreCj  are  beyond  the  reach  of  the  Court.  Errors  of  judgment  in  point 
of  law  existing  in  the  decree,  or  unwarrantable  deductions  of  fact,  if 
any  exist,  are  beyond  the  reach  of  the  CourL  The  law  of  the  decree, 
as  well  as  its  conclusions  upon  the  testimony  in  the  case,  constitute 
the  deliberate  judgment  of  the  Court  in  the  case,  and  cannot  be 
changed ;  they  do  not  stand  upon  the  same  ground  as  the  clerical  er- 
rors or  omissions  of  the  Clerk. 


FROM   RUTHERFORD. 


This  was  an  application  to  correct  a  mistake  made  in 
the  decree  at  the  December  Term,  1857,  of  the  Supreme 
Court  of  Tennessee. 

Elliot,  for  complainants. 

E.  H.  Keeblb,  for  respondents. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

Tliis  is  an  application  to  correct  a  mistake  made  in  a 
decree  in  this  cause,  pronounced  by  this  Court,  at  its 
December  Term,  1857.  This  cause  came  first  before  this 
Court,  at  its  December   Term,   1855,   and   is   reported   in 
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2  Sneed,  468,  where  it  was  held,  that  the  sale  of  the 
slaves,  Edmund,  Caty  and  Elizabeth,  by  the  decree  of  the 
Court  of  Chancery,  under  the  Act  of  1827,  ch.  61,  sec. 
2,  at  the  instance  of  the  creditors  of  James  Elliott,  de-  * 
ceased,  without  having  his  legatees  parties  before  the 
Court,  was  void,  and  that  therefore,  the  defendant,  Coch- 
ran, the  purchaser,  acquired  no  title  to  said  slaves. 
The  complainants — the  legatees — were  allowed  to  recover 
said  slaves  with  proper  hire,  but  wore  required  to  refund 
the  purchase  money,  so  far  as  the  same  bad  been  re- 
ceived by  them,  or  appropriated  to  their  use  or  benefit ; 
and  the  cause  was  remanded,  to  the  end,  that  all  proper 
accounts  might  be  taken,  and  the  equities  of  the  respec- 
tive parties  adjusted.  When  the  cause  came  again  by 
appeal,  to  this  Court,  at  the  term  first  above  named,  and 
on  the  22d  of  January,  1858,  a  decree  was  given,  where- 
in it  was  stated,  "that  it  appeared  to  the  satisfaction  of 
the  Court,  that  the  decree  of  tho  Chancellor,  in  disallow- 
ing the  complainants,  hire  for  said  slaves,  was  erroneous, 
the  same  not  being  sustained  by  the  proof.''  The  decree 
of  the  Chancellor  was,  therefore,  reversed,  and  the  Clerk 
of  this  Court  directed  to  restate  the  account  between  the 
parties,  and  to  charge  the  said  Cochran  for  the  hire  of 
Edmund  and  Caty,  at  the  rate  of  $30  per  annum,  toith 
interest  at  anrmcd  rests,  from  the  time  said  Cochran  took 
them  in  his  possession,  in  February,  1837,  down  to  the 
taking  of  the  account ;  and  to  charge  said  Cochran  with 
the  hire  of  Elizabeth,  also,  at  the  rate  of  $30  per  annum, 
taiih  like  interest,  from  the  beginning  of  the  year  1846, 
down  to  the  taking  of  the  account;  and  also  that  he 
should  charge  complainants  with  the  money  paid  by  said 
Cochran,    for    said    slaves,    tvith    simple  interest    thereon. 
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from  the  time  he  paid  the  same,  till  the  taking  of  said 
account;  and  that  execution  should  issue  for  the  balance, 
as  found  against  either  party.  The  clerk  immediately 
re-states  the  account,  and  made  a  report,  in  which  the 
money  and  interest  to  be  credited  to  the  defendant  Coch- 
ran, wore  charged  as  directed  in  the  decree;  but  as  to 
the  hire  of  the  slaves,  he  not  only  omitted  to  calculate 
interest  thereon  at  annual  rests,  but  failed  to  charge  the 
interest  altogether,  save  for  one  year  on  each  annual  hire, 
the  result  of  which  was,  that  the  balance,  instead  of 
being  in  favor  of  the  complainant,  was  against  them  to 
the  amount  of  $198.60.  No  exceptions  were  taken  to  the 
report;  and  on  the  25th  of  January,  three  days  after  the 
original  decree,  a  final  decree  was  made  in  conformity  to 
said  report,  ordering  an  execution  to  issue  against  the 
complainants,  in  favor  of  Cochran  for  the  $198.60.  It 
does  not  appear  that  this  omission  as  to  the  interest,  and 
its  mode  of  calculation,  was  known  to  the  parties,  or 
their  counsel,  until  after  the  adjournement  of  the  term  of 
the  Court,  at  which  the  final  decree  was  rendered ;  and 
we  are  satisfied  it  was  not.  The  mistake  is  apparent 
on  inspection  of  the  original  and  final  decrees  and  the 
report,  and  was  obviously  made  by  the  clerk  in  stating 
the  account,  and  escaped  the  detection  of  this  Court,  in 
rendering  the  final  decree. 

This  more  clearly  appears  from  the  fact,  that  the 
clerk,  in  his  report,  assumes  to  state  the  hire,  with  in 
terest  thereon,  at  annual  rests,  from  the  periods  fixed  in 
the  decree,  and  in  precise  conformity  thereto;  whereas,  in 
reality,  after  stating  the  hire  for  each  consecutive  year, 
and  the  interest  for  one  year  on  each  annual  hire,  and 
that,  the  next  after  its  accrual,  he  omits   altogether,  the 
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residue  of  the  interest.  And  this  Court,  in  its  final  de- 
cree, also  assumes  that  the  report  of  the  clerk  had  been 
made  as  directed  in  the  original  decree,  and  that  com- 
plainants had  been  credited  for  the  hire  of  said  slaves, 
with  interest  on  the  same,  at  anntuxl  rests. 

On  the  15th  of  March,  1858,  after  the  term  of  the 
Court  had  passed,  complainants,  having  discovered  the 
mistake,  obtained  from  one  of  the  Judges  of  this  Court, 
a  supersedeas  to  stay  the  execution  of  the  decree,  and  at 
the  following  term,  made  application  to  have  the  said 
mistake  corrected,  and  which  application  has  been  lield 
under  advisement  until  this  time.  And  the  question  isj 
whether  this  Court  has  the  power  to  correct  said  mis- 
take? We  are  of  opinion  we  have.  In  the  Act  of 
1856,  ch.  70,  sec.  2,  it  is  declared,  that  the  Circuit  Court, 
Chancery,  and  Supreme  Courts  of  this  State,  shall  here- 
after have  power  to  correct  all  mistakes  apparent  upon 
the  face  of  the  record,  at  any  term  after  final  judgment, 
said  power  to  be  exercised  at  the  discretion  of  said 
Courts.  This  section,  with  some  change  of  phraseology,  . 
IS  carried  into  the  Code,  at  sections  2877  and  2878:  sec- 
tion 2877  provides  that  the  Circuit,  Chancery,  and  Su- 
preme Courts  may,  at  any  time  within  twelve  months 
after  final  judgment  or  decree,  and  while  the  cause  is 
still  in  such  Courts,  amend  any  clerical  error,  mistake  in 
the  calculation  of  interest,  or  other  mistake  or  omission 
in  the  judgment  or  decree,  when  there  is  sufficient  mat- 
ter apparent  on  the  record,  the  papers  in  the  cause,  or 
entries  of  a  presiding  Judge,  to  amend  by ;  and  section 
2878,  that  every  mistake  apparent  on  the  face  of  the 
record  may  be  corrected  by  the  Court  of  any  term,  after 
final  judgment,  at  the  discretion  of  the  Court.      The  next 
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section  of  the  Code,  as  well  as  the  Act  of  1856,  makes 
provision  for  giving  the  adverse  party,  notice  of  the  in- 
tended application  to  correct  the  mistake,  where  the 
cause  has  been  finally  disposed  of,  and  the  parties  are 
therefore  not  before  the  Court. 

The  case  now  before  us  liaving  originated  anterior  to 
the  Code,  must  be  decided  upon  the  law  as  it  existed 
when  it  took  efifect ;  and  we  will  not  now  determine 
whether,  in  legal  effect,  there  be  any  diflFerence  between 
its  provisions,  and  the  Act  of  1856.  We  do  not  perceive, 
that  the  common  law  powers  of  this  Court  have  been  en- 
larged by  this  latter  Act ;  and  whether  they  have  been 
abridged  or  not,  wo  need  not  decide,  as  it  seems  to  us, 
the  correction  now  sought  is  allowable,  both  by  the  Act 
and  the  common  law.  The  alteration  of  the  records  of 
this  Court,  involves  much  of  delicacy,  and  should  be  cau- 
tiously and  sparingly  made.  No  appeal  lies  from  its 
judgments  or  decrees,  nor  can  they  be  reviewed  or  re- 
heard after  the  adjournment  of  the  term  at  which  they 
are  pronounced.  Overton  vs.  Biglow's  AdmV.,  10  Yerger, 
48-53.  There  must,  of  necessity,  be  an  end  to  litigation 
somewhere.  To  permit  them  to  be  opened  again  and 
again,  and  discussed  as  often  as  a  real  or  imaginary  error 
in  the  judgment  of  the  Court,  in  point  of  law,  or  in  con- 
clusions of  fact,  might  be  discovered,  would  be  intolerably 
vexatious.  As  to  grievances  and  complaints  of  this  sorf^' 
the  judgments  and  decrees  of  this  Court  must  necessarily 
be  final.  But,  upon  principle,  it  has  always  been  allow- 
ed to  correct  the  mere  mistake  of  the  Cleric,  where  it 
was  apparent  upon  the  face  of  tlie  record.  Lord  Mans- 
field states  the  distinction  in  Short  vs.  CoflSn,  Ex  r..  5 
Burrow,  2730.      The   case   of  Rees  vs,  Morgan,  3  T.  R., 
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349,  in  the  Court  of  King's  Bench,  and  the  cases  of  Burr 
vs.  Reeve,  1  Johns.  R.,  507 ;  Close  vs.  Oillespie,  3  do., 
526;  and  the  Mechanic's  Bank  t;^.  Minthome,  19  do., 
must  have  gone  upon  the  same  distinction.  So  also  the 
cases  in  our  own  reports,  of  Farris  vs.  Kilpatrick,  1 
Hump.,  379;  and  Ridgeway  et  cds.  vs.  Ward,  4  do.,  430. 
In  Burr  vs.  Reeve,  the  motion  was  to  vacate  the  assess- 
ment of  damages  made  by  the  Clerk,  and  that  he  be  or- 
dered to  assess  the  same  anew,  there  being  an  evident 
mistake  in  the  calculation.  The  Court  declared  the  mis- 
take was  apparent,  and  must  be  corrected.  In  the  Me- 
chanic's Bank  vs.  Minthorne,  after  an  interlocutory  judg- 
ment on  the  default  of  the  defendant  for  want  of  a  plea, 
in  an  action  against  the  endorser  of  a  promissory  note, 
the  Clerk  of  the  Court  made  a  mistake  in  the  assessment 
of  the  damages,  by  calculating  the  interest  for  one  year 
less  than  the  actual  time,  and  the  attorney  of  the  plaintiff, 
without  observing  the  mistake,  filed  the  report  of  assess- 
ment, and  entered  final  judgment  thereon,  and  on  receiv- 
ing payment  of  the  amount  of  damages  and  costs,  accord- 
ing to  such  assessment,  acknowledged  satisfaction  of  the 
judgment,  which  was  entered  of  record ;  but  afterwards, 
on  paying  the  money  over  to  the  plaintiff,  the  mistake 
was  discovered,  but  the  defendant  refused  to  rectify  it. 
The  Court,  on  motion  for  that  purpose,  ordered  the 
entry  of  satisfaction  of  the  judgment,  and  all  the  pro- 
ceedings in  the  case,  subsequent  to  the  interlocutory 
judgment,  to  be  vacated,  and  the  report  of  the  Clerk 
of  the  assessment  of  damages,  the  record  of  the  judg- 
ment, and  the  satisfaction  thereof,  to  be  taken  off  the 
files  of  the  Court  and  canceled,  and  the  damages  to 
be    reassessed    by   the    Clerk,  allowing    the    defendant 
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credit  for  the  amount  paid  by  liim.  It  seems  to  me, 
that  these  authorities,  as  well  as  the  Act  oi  1856,  sus- 
tain the  motion  to  correct  the  mistake,  and  that  the 
correction  is  an  inevitable  consequence  of  the  decree  of 
1858 :  the  report  of  the  Clerk  and  the  final  decree 
showing  the  error.  As  to  the  errors  in  the  judgmerU 
of  the  Court,  in  point  of  law,  existing  in  the  decree 
upon  which  the  report  is  based,  or  in  unwarranted 
deductions  of  fact — if  any  such  there  be — complained  of 
by  the  defendant's  counsel,  they,  upon  the  principles 
already  stated  in  this  opinion,  are  beyond  our  reach — the 
law  of  the  decree,  as  well  as  its  conclusions  upon  the 
testimony  in  the  cause,  constitute  the  deliberate  judgment 
€f  this  Gourtf  in  the  case,  and  cannot  now  be  changed. 
They  do  not  stand  upon  the  same  ground  as  the  clerical 
errors,  or  omissions  of  the  clerk,  the  motion  to  correct 
must  be  allowed,  but  at  complainants'  cost. 
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Jas.  H.  Neil  et  als.  vs.  Jas.  A.  Gaut. 


Fieri  Facias.  Death  of  Plaintiff.  If  the  plaintiff  die  after  the  test  of 
the  writ,  or  After  a  fieri  facias  sued  out,  it  may  be  executed,  notwilh- 
standing  his  death,  and  his  personal  representative  shall  have  the 
money;  or  if  there  be  no  personal  representative,  the  money  will  be 
deposited  in  the  Court  until  the  appointment  of  one. 


FROM  BEDFORD. 


This  was  a  motion  to  quash  an  execution  issued  from 
the  Supreme  Court,  and  returnable  on  the  1st  of  June, 
1860,  on  the  ground  that  Gaut,  in  whose  name  the  exe- 
cution ran,  had  departed  this  life  after  the  afiBrmance  of 
the  judgment,  but  before  its  actual  issuance.  Tliere  was 
a  levy  upon  the  property  of  Neil,  and  a  supet^sedeas 
granted  Neil  by  one  of  the  Judges  of  the  Supreme  Court 
at  Chambers. 

WiSENER,  for  Neil  and  others. 

Keeble  and  Coldwell,  for  Gaut. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  motion  to  quasli  a  writ  of  Jleri  facias  issued 
from  this  Court. 

The  facts  arc  these:  At  the  December  Term  of  this 
Court,  1859,  a  judgment  was  rendered,  in  an  action  of 
debt,  in  favor  of  James  A.  Gaut  against  James  H.  Neil 
and   others,  for  $1,279.00.      On  the  13th  February,  1860, 
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an  execution  was  issued  upon  said  judgment,  returnable 
pursuant  to  the  Statute,  on  tlie  first  Monday  of  June 
thereafter,  bearing  teste  the  first  Monday  of  December, 
1859. 

This  execution  was  placed  in  the  hands  of  the  Sheriff  of 
Bedford,  and  was  by  him  levied  on  the  10th  of  April,  1860. 

Thereupon,  a  petition  was  presented  to  one  of  the  Judg- 
es of  this  Court,  at  Chambers,  for  a  supersedeas,  on  the 
ground  that,  after  the  term  at  whicli  said  judgment  was 
rendered,  but  before  the  issuance  of  the  execution,  the 
plaintiff,  James  A.  Gaut,  had  departed  this  life,  and  that 
there  liad  been  no  revivor  of  the  judgment.  A  supersedeas 
was  awarded  ;  and  a  motion  is  now  made  to  quash  the 
execution  for  the  reason,  that  it  had  issued  in  the  name 
of  the  plaintiff,  James  A.  Gaut,  after  his  death. 

The  common  law  upon  this  subject  remains  unchanged 
in  this  State;  according  to  which  the  Jieri  facias  has  re- 
lation to  its  teste. 

It  has  been  long  since  settled  by  our  Courts,  (in  the 
case  of  the  death  of  the  defendant,)  that  if  the  execution 
be  tested  before  the  death,  it  may  be  executed  after  his 
death:    Peck's  Rep.,  81;   7  Yerg.,  531. 

We  find  no  case  in  our  own  books,  where  the  question 
has  been  presented,  in  the  case  of  the  plaintiffs  death 
after  the  teste  of  the  feri  facias.  But,  according  to  the 
common  law  authorities,  if  the  plaintiff  die  after  the  teste 
of  the  writ,  or  after  a  feri  facias  sued  out,  it  may  be 
executed,  notwithstanding  his  death,  and  his  personal  rep- 
resentative shall  have  the  money ;  or,  if  there  be  no  per- 
sonal representative,  the  money  will  be  deposited  in  the 
Court,  until  tlie  appointment  of  one:  2  Vol.  Tidd's  Prac, 
915-16,  and  cases  cited  in  note. 


S98  NASHVILLE  t 


Hannum,  AdinV,  va.  Bank  of  Tennessee. 


It  follows,  therefore,  that  the  supersedeas  mast  be  dis- 
missed, and  judgment  rendered  against  the  petitioners 
and  their  surety,  in  favor  of  the  administrator  of  Gaut, 
in  whose  name  the  judgment  has  been  revived. 


Hannum,  Adm'r,  vs.  Bank  or  Tennessee. 

CoDK,  SflC  1816.  By  seo.  1816  of  the  Code,  it  is  enacted  that  «no 
Bank  shall  pay  interest,  or  other  compenaation,  in  consideration  of 
deposits*"  Held,  that  this  Act  did  not  effect  contracts  made  prior 
to  the  time  it  went  into  effect,  and  only  applied  to  contracts  made 
after  that  time;  and  if  an  agreement  was  made  by  a  Bank  to  pay  in- 
terest upon  deposits  anterior  to  the  passage  of  this  Act,  it  is  sanc- 
tioned by  the  law  existing  at  the  time  of  the  contract.  By  implication 
of  law,  the  Bonk  was  to  pay  interest  so  long  as  it  retained  the  deposit, 
unless  it  gave  notice  to  the  depositor  of  its  determination  to  put  an 
end  to  the  agreement. 


FROM  DAVIDSON. 


This  is  an  agreed  case,  tried  before  Judg^  Nathaniel 
Batter,  who  gave  judgment  in  favor  of  the  Banli. 
Plaintiff  appealed. 

Hbnbt  &  Shaceelpord,  for  plaintiff  in  error. 

Swing  &  Cooper,  for  defendant  in  error. 

McEiNNET,  J.,  delivered  the  opinion  of  the  Court. 
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This  was  ati  agreed  case.  The  material  facts  are 
these:  On  the  29th  of  March,  1855,  the  Bank  of  Ten- 
nessee made  an  agreement  with  the  plaintiff,  which  was 
evidenced  by  the  following  written  instrument,  viz: 

"Received  of  Mr.  Hannum,  his  draft,  as  administrator 
of  E.  Howard,  dec'd,  on  Messrs.  Oxley  &  Co.,  London, 
for  £12,042,  Ts.  8d.,  for  proceeds  of  sales,  of  which,  in 
New  York,  we  allow  current  rates  of  exchange,  and 
interest  upon  the   amount  from  day  of  receipt  of  sale. 

"C.  Johnson,  PresL" 

On  the  12th  of  April,  1855,  the  Bank  received  the 
proceeds  of  the  draft,  amounting  to  $59,145.36,  and 
placed  the  same  to  the  credit  of  plaintiff.  Several 
checks  were  subsequently  drawn  by  plaintiff  on  the  Bank, 
from  time  to  time,  for  portions  of  said  fund,  which  were 
paid.  In  April,  I860,  the  plaintiff  called  on  the  Bank 
for  a  settlement,  and  payment  of  the  balance,  with  in- 
terest thereon,  according  to  the  terms  of  the  contract ; 
but  the  Bank  refused  to  allow  interest  after  the  Ist 
day  of  May,  1848,  when  the  Code  took  effect,  by  a 
provision  of  which,  (sec.  1816,)  it  is  enacted,  that  **no 
Bank  shall  pay  any  interest,  or  other  compensation,  in 
consideration  of  deposUsJ^  It  is  agreed,  that  no  notice 
Was  given  to  the  plaintiff,  until  April,  1860,  that  the 
Bank  would  no  longer  pay  interest,  as  by  the  original 
contract  it  had  agreed  to. 

The  Circuit  Judge  held,  that,  by  the  provision  of 
the  Code  referred  to,  the  Bank  was  exonerated  from 
the  obligation  of  its  contract  to  pay  inlerest  on  the 
deposit,  alter  the  Ist  of  May,  1848;  and  the  only  ques- 
tion is,  did  the  Court  err  in  thus  holding? 
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The  argument  for  the  Bank  is,  that  the  contract  was 
annulled   by   the   subsequent  Act  of  the  Legislature. 

It  is  certainly  an  established  doctrine  of  the  common 
law,  that  if  one  agrees  or  covenants  to  do  an  act  which 
it  was  lawful  for  him  to  do  at  the  time  of  the  contract, 
and  an  Act  of  Parliament  comes  after,  making  it  unlaw- 
ful, the  Statute  repeals  and  avoids  the  covenant  or 
agreement :  1  Ld.  Raymond,  317,  321 ;  1  Salk,  198. 
See,  also.  Parsons  on  Contracts,  vol.  2,  186;  5  Cowan 
Rep.,  538. 

Whether  or  not  this  doctrine  of  the  common  law  can 
be  reconciled  with  the  provision  of  our  State  Constitu- 
tion, (Art.  1,  Sec.  20,)  which  declares  "that  no  retro- 
spective law,  or  law  impairing  the  obligation  of  con- 
tracts, shall  be  made,"  is  a  question  not  absolutely 
necessary  to  the  determination  of  the  present  case;  for 
we  feel  very  clear,  that,  both  upon  principle  and  author- 
ity, the  provision  of  the  Code  cannot  be  construed  to 
have  a  retrospective  effect,  and  that  its  operation  must  be 
limited  to  contracts  made  after  its  passage. 

To  avoid  misapprehension,  however,  in  regard  to  our 
viewf^,  we  unhesitatingly  express  the  opinion,  that  to 
give  the  enactment  in  question  such  a  construction  as  to 
make  it  operate  upon  past  contracts,  would  be  to  bring 
it  directly  in  conflict  with  the  provision  of  the  Consti- 
tution above  referred  to.  We  concur  with  Mr.  Een|;, 
that  a  retrospective  Statute,  effecting  and  changing  vested 
rights,  is  founded  on  unconstitutional  principles,  and  con- 
sequently, inoperative  and  void :  1  Com.,  (9th  ed.,)  508. 
This  doctrine,  however,  does  not,  in  general,  apply  to 
remedial  Statutes,  which  may  bo  of  a  retrospective  na- 
ture,  provided   they   do   not  impair  contracts,  or  disturb 
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absolute  vested  rights,  and  only  go  to  confirm  rights 
already  existing,  and  in  furtherance  of  the  remedy,  by 
curing  defects,  and  adding  to  the  means  of  enforcing 
existing  obligations :   Ibid,  and  note. 

The  doctrine  that  a  Statute  is  not  to  have  a  retro- 
spective effect,  is  clearly  shown,  (in  the  very  elaborate 
case  of  Dash  V8.  Van  Kleeck,  7  Johns.  Rep.,  477,)  to  be 
founded  not  only  in  the  jurisprudence  of  England,  but 
upon  principles  of  general  law.  In  his  opinion  in  that 
case,  Mr.  Ch.  J.  Kent,  says:  "It  is  a  principle  in  the 
English  common  law,  as  ancient  as  the  law  itself,  that 
a  Statute,  even  of  its  own  omnipotent  Parliament,  is  not 
to  have  a  retrospective  eflFect."  For  which  he  cites 
numerous  ancient  standard  authorities,  as  well  as  modern. 
Lord  Bacon  lays  it  down,  that  no  Statute  is  to  have  a 
retrospect  beyond  the  time  of  its  commencement:  6  Bac. 
Abr.,  370 ;  2  Inst.,  292 ;  2  Mad.,  31 0,  228 ;  Duarris  on 
Statutes,  680.  Mr.  Blackstone  regards  it  as  a  first 
principle,  that  all  laws  are  to  commence  in  future,  and 
operate  prospectively :   1  Comm.,  44. 

This  principle  received  an  impressive  recognition  in 
the  Court  of  King's  Bench,  in  giving  a  construction  to 
the  Statute  of  frauds,  (29  Charles  2,  ch.  3,)  which  en- 
acted, that  "from  and  after  the  24th  of  June,  1677,  no 
action  should  be  brought  to  charge  any  person  upon  any 
agreement,  &c.,  unless  such  agreement  be  in  writing.'' 
After  the  passage  of  this  Statute,  a  suit  was  brought 
upon  a  parol  promise  made  before,  but  to  be  performed 
after,  the  day  specified  in  the  Statute,  and  the  Court 
agreed  unanimously,  that  the  Statute  could    not  have  a 

retrospective  effect,  so  as  to  take  away  a  right  of  action 
26 
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to  which  a  party  was  previously  entitled ;  that  it  could 
only  apply  to  parol  promises  made  after  the  day  men- 
tioned in  the  Statute ;  that  the  opposite  construction 
would  make  the  law  repugnant  to  common  justice:  See 
2.  Shower,  17  j  4  Burr.,  2460. 

This  doctrine  has  been  adhered  to,  generally  and 
steadfastly,  in  England ;  and  it  is  to  be  found  incorpo- 
rated, as  a  fundamental  principle,  in  the  jurisprudence 
of  the  most  enlightened  and  civilized  States,  ancient  and 
modern  ;  and  this,  by  force  of  its  intrinsic  reason  and 
justice,  and  not  because  of  any  positive  constitutional 
prohibition,  to  the  contrary. 

The  principle  has  likewise  been  adhered  to  in  this 
country  with  great  uniformity  of  decision :  See  Sedgwick 
on  Stat.  &  Com.  Law,  188,  406 ;  7  Johns.  Rep.,  477 ; 
3  Dall.  Rep.,  391,  and  cases  referred  to.  And  the 
soundness  of  this  principle  of  interpretation,  is  sufficiently 
supported,  by  the  most  obvious  principles  of  reason  and 
justice,  wherever  past  contracts  or  vested  rights  are  in- 
volved, and  from  the  positive  restrictions  imposed  by 
the  State  and  Federal  Constitutions. 

It  is  repugnant  to  every  man's  common  sense  and 
reason,  and  seLse  of  justice,  that  a  contract  or  promise 
sanctioned  by  the  existing  law,  and  vesting  the  parties 
with  positive  legal  rights,  when  made,  should  be  annulled 
and  rendered  inoperative  by  a  subsequent  law.  As  has 
been  justly  remarked  by  Ch.  J.  Kent,  there  is  no  dis- 
tinction, in  principle,  between  a  law  punishing  a  person 
criminally  for  a  past  innocent  act,  or  punishing  him 
civiUy^  by  divesting  him  of  a  lawfully  acquired  right. 
The  very  essence  of  a  new  law,  (as  said  by  the  same 
distinguished  Judge,)   is  a    rule  for  future  cases.      And, 


DECEMBER  TERM,  1860.  403 

Hannum,  Adm'r,  v8.  Bank  of  Tennessee. 

therefore,  even  in  cases  involving  no  question  as  to  the 
inviolability  of  past  agreements,  or  previously  acquired 
rights,  the  authorities  concur  that  a  Statute  ought  never 
to  receive  such  a  construction  as  would  make  it  operate 
retrospectively,  if  it  be  susceptible  of  any  other.  In 
such  case,  it  is  said,  we  are  to  presume,  out  of  respect 
to  the  law-giver,  that  it  was  not  intended  that  the  Stat- 
ute should  have  a  retrospective  operation. 

The  case  before  us  furnishes  a  forcible  illustration  of 
the  wisdom  and  justice  of  the  principle  we  have  been 
considering,  and  of  the  constitutional  restriction  imposed 
upon  the  Legislature. 

The  contract  in  the  present  case  was  sanctioned  by 
the  then  existing?  law.  By  implication  of  law,  the  Bank 
was  bound  to  continue  to  pay  interest  so  long  as  it 
retained  the  deposit,  or,  at  least,  until  it  gave  notice  to 
Hannum  of  its  determination  to  put  an  end  to  the 
agreement.  This  being  so,  it  would  be  manifestly  un- 
just, and  subversive  of  general  principles  of  law,  as  well 
as  of  the  Constitution,  to  give  the  Statute  such  a  con- 
struction as  would  make  it  defeat  the  right  previously 
vested. 

We,  therefore,  hold  that  the  provision  of  the  Code 
has  no  application  to  the  case — its  operation  being  con- 
fined to  deposits  made  after  the  1st  day  of  May,  1858, 
when  the  Code  took  effect. 

Judgment  reversed. 


404  NASHVILLE : 


Ic    404 
117      319 


Martha  Green  et  aU.  vs.  John  T.  Goodall  and  Wife. 


Martha  Green  et  als.  vs.  John  T.  Goodall  &  Wipe. 

1,  Deed  of  a  feme  sole  before  marriage,  hut  after  contract  to  marry  j  is  not 
necessarily  void.  The  disposition  of  her  ^propepty-  by-  a  wife  after  a 
contract  of  marriage,  and  before  it  has  been  solemniied,  is  not,  as  a 
matter  of  course,  to  be  set  aside,  because  the  husband  was  not  a  party, 
or  privy  thereto,  but  each  case  is  to  be  determined  by  its  own  peculiar 
circumstances.  It  is  well  settled,  that  if  a  conveyance  be  made  by  a 
woman  in  the  discharge  of  the  moral  duty  of  providing  for  the  chil- 
dren of  a  former  marriage,  it  will  not  be  considered  a  fraud  upon 
the  intended  husband,  though  it  had  been  concealed  f^om  him. 

2.  A  gift  of  remainder  in  slaves  not  voidj  if  in  writing,  witkovt  delivery  of 
possemon.  A  gift  to  the  remainder  in  slaves,  where  the  possession 
was  not  actually  delivered  to  the  donees,  is  valid,  being  by  writing,  for 
the  possession  of  the  first  taker,  or  her  who  had  the  slaves  at  the  ex- 
ecution of  the  deed,  became  the  possession  of  the  remainderman.  By 
the  very  position  of  these  tenants  for  life,  they  were  constituted  quasi 
trustees  for  this  remainder,  and  could  legally  do  nothing  to  its 
prejudice  or  destruction. 

8.  Marital  Riquts  of  Husband.  Upon  the  marriage  of  a  feme  who  is 
the  owner  of  a  life  estate  in  slaves,  the  husband  occupies  the  same  re- 
lation to  the  property  as  the  wife,  and  is  subject  to  the  same  trusts 
and  obligations  with  which  she  is  chargeable,  anterior  to  the  marriage; 
and  when  let  into  possession,  he  becomes,  by  law,  as  husband,  in 
virtue  of  the  marriage,  only  the  owner  of  his  wife's  life  estate,  and 
does  not  acquire  a  greater  interest,  unless  it  can  be  shown  that  his 
wife  has  a  greater  estate. 

4.  Registratiox  of  Debd.  Acts  of  1819  and  1827,  ch.  69,  and  1831, 
ch.  90.  It  has  uniformly  been  held,  prior  to  the  Act  of  1819  and  sub- 
sequently thereto,  under  the  Acts  of  1827,  ch.  69,  and  183],  ch.  90, 
that  as  between  the  parties,  registration  was  not  necessary,  and  that 
the  deed  took  effect  from  its  delivery,  even  as  to  land  in  a  Court  of 
equity.  The  deed  was  efficacious  upon  its  execution,  as  to  slaves, 
and  other  personal  property.  Whether  in  a  Court  of  law  or  equity, 
it  operated  without  registration. 

6.  A^ parol  gift  or  sale  qf  slaves,  with  delivery  qf  possession,  perfects  the 
title  to  the  donee.  A  feme  sole,  having  the  immediate  title  to  slaves, 
makes  a  gift  or  sale  of  them  without  writing,  accompanied  by  the 
actual  delivery  of  possession:  the  husband,  by  his  subsequent  marri- 
age, acquires  no  title  to  these  slaves.    It  would  be  absurd  to  hold, 
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that  because  the  gift,  instead  of  being  in  parol,  was  bj.  deed,  it  mnat 
lose  its  effect,  not  being  registered. 

6,  A  deed  registered  for  thirty  yeare,  the  law  presumee  hoe  been  done  on 
legal  authority.  The  Act  of  1827  applies  to  deeds  executed  anterior  to 
its  passage,  as  well  as  to  those  to  be  made  in  future;  and  so  far  repeals 
or  modifies  the  Act  of  1819,  as  to  restore  the  established  law,  making 
registration  between  the  parties,  unnecessary,  and  enables  the  deed  to 
retain  its  effect  from  its  delivery,  provided  the  rightH  of  creditors  and 
bona  fide  purchasers  are  not  effected  bj  the  registration.  The  deed 
in  this  case,  had  been  registered  for  more  than  thirty  years.  The  law 
presumes  it  to  have  been  registered  on  legal  authority,  without  regard 
to  the  form  of  certificate  of  probate,  although  the  contrary  may  ap- 
pear on  the  face  of  the  papers,  as  it  seems  only  to  have  been  proven 
by  one^  instead  of  two,  attesting  witnesses. 


FROM  WILSON. 

This  was  a  bill  Quid  'timet^  to  recover  certain  slaves 
at  the  September  Term,  1860,  Chancellor  Ridley  pre- 
siding. Decree  in  favor  of  complainants.  Respondents 
appealed. 

JoRDON   Stokes,  for  complainants. 

Wm.  L.  Martin  &  John  W.  Head,  for   respondents. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  Quid  Timet,  to  secure  to  complainants, 
certain  slaves,  to  which,  they  allege,  they  are  entitled 
in  remainder,  to  take  effect  in  possession  after  the  death 
of  defendant,  Sarah,  the  wife  of  the  other  defendant, 
John  T.  Goodall.  They  claim  the  said  slaves  under  a 
deed,  executed  by  the  said  Sarah,  while  she  was  a/eme 
fiofe,  and  previous  to  her  marriage  with   the  said  John 
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T.,  bearing  date  the  26th  of  March,   1824,  whereby  she, 
for  the  consideration  of  one  dollar,  to  her  in  hand  paid, 
by    Fergus   S.   Harris,  guardian   of  her  two  children,  El 
R.  Harris  and  Patsy  S.  Harris,  gave  and    conveyed  to 
her  said   two  children,  her    negro    girl,    named    Esther, 
about  eight  years  of  age,   which  was    willed  to   her  by 
her  father,  Thomas   Cartwright.      Said  children   to   take 
possession  of  said  negro  and  her  increase,  at  the  death 
of   said   Sarah :  also,  one    hundred    dollars  of    her  pen- 
sion money,   to  be  paid  into  the  hands  of  their  guardian 
immediately,  for  the   benefit  of   said  children;    also,  one 
good  feather  bed  and  furniture,  apiece.     This  deed  was 
attested  by"^wo.~«ubscribing  witnesses:   namely,  Hezekiah 
Cartwright,  the  brother  of  said    Sarah,  and  Eli  Harris, 
her  brother-in-law,    and    admitted   to   registration  in   the 
county  of  Wilson,  on  the  26th   of  November,  1825,  upon 
the  probate  only  of  Eli  Harris,  one  of  said    witnesses, 
taken  at  the  September  Term  of  the   County   Court  of 
Wilson    County,  in  that  year.      It  was  never  proved  by 
the  other  witness,   or  othefWtse'    registered;  so-that    the 
registration,   as  such,    was  necessarily  defective,  for  want 
of  the     proof   of   the    other  witness,    and    because,    not 
within   the  time  required   by   the  Act  of    1819,   ch.    47, 
sec.   2.      Its    execution,    however,  as  a  common   law  in- 
strument,  at  the   time  of  its  date,  is  fully  established  by 
the  pleadings,   the  fact    being  averred  in  the    bill,    and 
admitted  by  the  defendants  in  their  answers.      The  com- 
plainant, Martha,  is  one  of  the    children  of    defendant, 
Sarah,   named  in   the  deed,   and   the  other    complainants 
are   the  children,  and  only  the  next  of  kin  of  the  other 
child,  Eli  B.  Harris,   who   died  subsequently   to   the  ex- 
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ecutioD  of   the  deed,    whereby  they    became  entitled    to 
his  interest  in  remainder. 

The  slaves  in  dispute,  are  Esther  and  her  descendants, 
numbering  now,  ten  or  more.  At  the  time  of  the  ex- 
ecution of  said  deed,  the  said  Sarah  and  John  T.,  re- 
sided in  the  county  of  Wilson,  where  it  was  executed, 
and  where  they  have  continued  to  live  ever  since,  and 
she  was  then  the  widow  of  John  Harris,  the  father  of 
the  two  children  named  in  the  deed,  and  does  not  appear 
then  to  have  had  any  other  children ;  nor  does  it  appear 
that  the  said  John  Harris  left  any  estate,  or  that  said 
children  were  in  any  manner  provided  for.  The  slave, 
Esther,  had  come  to  said  Sarah  by  the  Will  of  her 
father,  Thomas  Cartwright,  who  had  died  prior  to  the 
making  of  the  deed;  and  in  the  Will,  his  widow  had 
a  life  estate  in  the  slave,  and  she  had  her  in  posses- 
sion at  that  time,  and  lived  till  the  year  1827.  So, 
that  said  Sarah  did  not  receive  the  possession  of  Esther, 
until  after  the  execution  of  said  deed,  and  after  mar- 
riage with  defendant,  John  T.  The  precise  time  of  the 
marriage  between  the  said  Sarah  and  John  T.,  the 
former  does  not  state;  but  we  are  satisfied  it  was  upon 
the  6th  of  April,  1824,  eleven  days  after  the  execution 
of  the  deed.  Neither  does  she  remember  whether  the 
deed  was  made  q/ter  the  engagement  to  marry  was  had 
between  her  and  said  John  T.;  but,  we  are  also  con- 
vinced, that  it  was — the  bond  for  the  marriage  license 
being  dated  two  days  anterior  to  the  execution  of  the 
deed.  John  T.  Goodall,  in  his  answer  and  cross-bill, 
denies  that  he  knew  of  the  deed  until  long  after  the 
marriage,  and  avers  it  was  a  scheme  to  defraud  him, 
as  husband,  out  of  his   just    expectations,  gotten  up  by 
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the  said  Sarah,  and  the  attesting  witnesses,  and  kept  se- 
cret from  him;  but  he  states  no  special  facts  or  cir- 
cumstances of  fraud.  On  the  other  hand,  it  is  posi- 
tively averred  by  the  defendant,  Sarah,  in  her  answer 
to  the  cross-bill,  and  also  bv  the  claimants  in  remain- 
der,  that  he  was  informed  by  her  of  the  existence  of 
the  deed  before  the  marriage,  and  made  no  objection 
thereto;  but  with  a  full  knowledge  of  it,  the  rites  of 
matrimony  were  consummated,  and  they  deny  the  fraud. 
She  says  she  urged  her  father  to  give  Esther  to  her 
children,  and  he  promised  to  do  so;  but  died  without 
changing  his  Will,  and  she  executed  the  deed  to  carry 
out  a  long  settled  purpose.  It  appears  the  deed  was 
known  to  others,  besides  the  parties  and  witnesses,  prior 
to  the  marriage;  but  whether  to  the  said  John  T.,  does 
not  appear;  nor  is  it  shown  that  any  particular  fraud 
or  misrepresentation,  was  practiced  upon  him.  And  at 
most,  all  that  can  be  claimed,  is,  that  he  was  ignorant 
of  the  deed.  It  does  not  otherwise  appear,  than  by  his 
statement,  that  he  knew  his  intended  wife  was  entitled 
to  this  slave;  and  from  the  proof,  he  seems  then  to 
have  been  averse  to  owning  that  species  of  property. 
It  does  not  appear  that  he  settled,  or  oflfered  to  settle 
anything  on  the  said  Sarah,  in  the  marriage,  or  that 
he  then  had  the  means  to  do  so,  though  he  is  now  in 
good  circumstances.  He  had  been  before  married,  and 
had,  by  that  marriage,  a  son,  who  now  possesses  a  good 
estate.  He  has  had  possession  of  Esther  and  her  de- 
scendants since  1827,  and  claims  them  absolutely,  and 
denies  the  validity  of  the  deed:  says  he  has  always 
so  claimed  them;  but  his  wife,  in  her  answer,  says  she 
was  not  aware  that  he  did  cHivays  set  up    this  absolute 
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claim.  She  says,  further,  that  with  the  exception  of 
Esther  and  the  pension  money,  he,  by  the  marriage, 
got  all  she  owned,  to  wit:'  a  slave,  Paralee,  some  stock, 
household  furniture,  and  an  interest  in  some  slaves  in 
the  possession  of  her  mother;  and  this  is  sustained  by 
the  proof,  save  as  to  the  slaves  in  the  possession  of 
her  mother,  and  as  to  which,  the  witness  did  not  know 
how  the  fact  was. 

This  deed  cannot  be  regarded  as  fraudulent  against 
the  husband,  John  T.  Goodall,  and  he  has  no  equity  to 
be  relieved  against  it  on  that  ground.  According  to 
some  of  the  authorities,  tbe  general  rule  is  stated  to 
be,  that  a  disposition  by  the  wife  of  her  property  after 
a  contract  of  marriage,  and  before  it  has  been  solemn- 
ized, will  be  fraudulent  as  against  the  husband,  who 
has  been  kept  ignorant  of  the  transaction.  And  accord- 
ing to  other  authorities,  such  a  deed  is  prima  facie 
good,  the  bare  fact  that  the  husband  did  not  know  of 
it,  without  more,  being  insuflScient  to  vacate  it.  Some- 
thing must  have  been  done  to  mislead  him — some  act, 
or  statement,  showing  a  case  of  mala  fides.  But,  how- 
ever this  may  be,  it  is  agreed  that  every  such  deed  is 
not,  as  a  matter  of  course,  to  be  set  aside,  because  the 
husband  was  not  a  party,  or  privy  thereto,  but  that  each 
case  is  to  be  judged  of  by  its  own  particular  circum- 
stances. And  it  is  well  settled,  that  if  a  conveyance 
be  made  by  a  woman,  in  the  discharge  of  the  moral 
duty  of  providing  for  the  children  of  a  former  marri- 
age, it  will  not  be  considered  as  a  fiaud  upon  the  in- 
tended husband,  though  it  had  been  concealed  from  him : 
Clancy  on  Rights,  619-620;  Story's  Eq.,  sec.  273;  2 
Kent,  175;    St.    George  vs.  Wake,   1   Mylne    &   Keene, 
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610 ;  Logan  vs.  Simmons,  3  Jrd.  Eq,   Rep.,  487 ;  Meigs' 
Rep.,  147-8;   1  Head,  203-4. 

Here,  it  seems  to  us,  that  Mrs.  Harris  only  made  a 
hoTia  fide  conveyance  of  a  reasonable  share  of  what  she 
had  to  her  children  by  her  first  husband,  and  there 
was  no  evidence  that  Mr.  Goodall  was  actually  mislead 
or  deceived.  Neither  c^n  the  remainder  be  held  invalid, 
because  the  slave,  at  the  time  of  the  gift,  was  not  actu- 
ally delivered  into  the  possession  of  the  donees  in  the 
deed;  for  the  gift,  if  it  is  to  be  so  called,  being  by 
ivriting^  was  valid  without  the  delivery,  and  the  posses- 
sion of  the  first  taker,  or  of  her  who  had  the  slave  at 
the  execution  of  the  deed,  became  the  possession  of  the 
remaindermen.  In  this  case,  the  widow  of  Thomas  Cart- 
wright  had  a  life  estate  in  this  slave,  with  remainder 
to  defendant,  Sarah,  out  of  which  she  carved  another 
life  estate,  with  remainder  to  her  children  by  her  first 
marriage.  The  possession  of  these  tenants  for  life,  as 
they  succeeded  each  other,  was  the  possession  of  these 
children,  as  remaindermen,  under  the  deed  of  their 
mother,  to  them.  By  the  very  position  and  relation  of 
these  tenants  for  life,  they  were  constituted  quasi  trustees 
for  this  remainder,  and  could  legally  do  nothing  to  its 
prejudice  or  destruction:  King  et  cds.  vs.  Sharp,  6  Hum., 
55.  In  law,  the  effect  of  the  deed  was  the  same  as  if 
the  entire  legal  estate  had  been  put  in  a  trustee  to 
serve  these  continuous  interests  in  the  property:  Carnis 
and  wife  vs.  Marley,  2  Yer.,  582-588. 

Upon  the  marriage  of  Mr.  Goodall,  he,  in  respect  to 
this  slave,  occupied  precisely  the  shoes  of  his  wife,  and 
was  subject  to  the  same  trusts  and  obligations  with 
which  she   was  chargeable  anterior  to  the  marriage  ;  and 


DECEMBER  TERM,  1860.  411 


Martha  Green  et  alt.  vs.  John  T.  Goodall  and  Wife. 


when  let  into  possession,  after  the  decease  of  Mrs.  Cart- 
wright,  he  became  by  law,  as  husband,  in  virtue  of  the 
marriage,  only  the  owner  of  his  wife's  life  estate;  but 
did  not,  and  could  not,  acquire  a  greater  interest,  unless 
it  can  be  shown  that  his  wife  had  a  greater  estate. 
In  truth,  he  and  his  wife,  with  the  remaindermen,  held 
under  the  same  title,  to-wit:  the  deed  of  the  26th  of 
March,  1824.  And  this  is  so,  even  if  he  were  ignorant 
of  the  deed,  and  claimed  the  slave  absolutely;  because 
whatever  effected  and  bound  the  wife  onerated  him  as 
husband.  There  is  a  great  diversity  between  personal 
goods  in  which  the  wife  has  a  property  in  her  own 
right,  and  those  in  which  she  has  but  a  bare  possession, 
or  usufruct,  or  those  she  holds  en  avier  droit.  The 
marriage  is  an  absolute  gift  to  the  husband  of  all  chattels 
personal  in  possession  in  her  own  right,  whether  the  hus- 
band survive  the  wife  or  no;  but  of  personal  goods,  en 
auter  droit,  as  executrix  or  administratrix,  Ac,  the  mar- 
riage is  no  gift  of  them  to  the  husband,  although  he 
survive  his  wife.  And  so  of  goods  of  which  she  has 
but  a  bare  possession,  or  temporary  use;  as  if  goods 
be  bailed  to  a  feme,  or  if  she  find  goods  and  taketh 
a  husband,  these  are  not  given  to  the  husband :  Co. 
Litt.,  351.  6;  Collier  et  ux.  vs,  Poe,  1  Dev.  Eq.  Rep., 
55-57 :  Logan  V8.  Simmons,  1  Dev.  &  Batt.  Law  Rep., 
13-17. 

But,  it  is  said,  this  deed  was  executed  while  the  Act 
of  1819,  ch.  47,  sec.  2,  was  in  force;  and  not  having 
been  registered  within  twelve  months,  the  term  prescribed 
in  that  Act,  it  ceases  to  operate  or  have  effect,  even 
between  the  parties,  until  registered,  which  never  having 
been  legally  done,  it  is  to  be  treated  as  invalid  for  any 
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purpose ;  and  that,  therefore,  the  marital  [rights  of  Mr. 
Goodall  attached  upon  the  entire  title  of  this  slave,  and 
he  became  absolute  owner.  We  have  been  referred  to 
decisions,  as  establishing  the  position  that  under  the  con- 
struction given  that  Act,  a  deed,  if  not  registered  within 
twelve  months,  ceased  to  operate,  even  between  the  par- 
ties, until  registered,  and  then  only  from  its  registration: 
Washington's  Lesse  vs.  Trousdale  and  the  Banks,  Mar. 
&  Yer.,  385;  Carnis  and  wife's  Lesse  vs.  Jones,  5  Yer., 
249.  And,  it  must  be  confessed,  these  authorities  do 
establish  the  position.  The  correctness  of  this  construc- 
tion was  acknowledged  in  Hays'  Lesse  vs.  McGuire  et  al., 
and  Douglas  vs.  Morford,  3  Yer.,  92,  373,  cited  by 
counsel;  but  these  cases  were  not  upon  the  Act  of  1819, 
and  cannot  be  regarded  as  authority,  in  its  interpreta- 
tion. The  case  of  Washington's  Lesse  vs.  Trousdale  and 
the  Banks,  was  a  contest  between  a  mortgagee  and  a 
judgment  creditor  of  the  mortgagor,  with  a  levy  anterior 
to  the  registration  of  the  mortgage,  and,  of  course,  is 
not  an  authority  in  the  case  now  before  us  for  decision ; 
and,  in  truth,  did  not  call  for  any  expression  of  opinion 
as  to  the  effect  of  an  unregistered  deed  between  the 
parties.  Carnis  and  wife's  Lesse  v^.  Jones  was  a  ques- 
tion between  two  deeds  of  the  same  land,  executed  by 
the  same  grantor,  at  diflferent  periods,  involved,  as  we 
have  already  seen,  the  title  to  real  estate,  and  in  other 
respects,  presented  a  different  inquiry  from  the  case  now 
under  consideration. 

It  was  uniformly  held,  prior  to  the  Act  of  1819,  and 
subsequent  thereto,  under  the  Acts  of  1827,  ch.  59,  and 
1831,  ch.  90,  tliat  as  bettveen  the  j>aHieSy  registration  was 
not   necessary,    and  that    the  deed    took  effect  from  its 
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delivery:  Hays'  Lcsse  vs.  McGuire  et  al.,  8  Yer.,  92. 
Even  as  to  landj  in  a  Court  of  Equity,  the  deed  was 
efficient  upon  its  execution ;  and  as  to  slaves,  and  other 
personalty,  whether  in  a  Court  of  Law  or  Equity,  it 
operated  without  registration.  There  was  notliing,  per- 
haps, in  the  language  of  the  Act  of  1819  that  made  it 
necessary  to  hold,  that,  as  between  the  parties,  registra- 
tion was  imperative,  any  more  tlian  in  our  other  registry 
laws.  Certainly,  the  legislation  of  North  Carolina,  adopt- 
ed by  us,  in  reference  to  the  registry  of  titles  to  slaves, 
could  scarcely  be  stronger.  Here,  if  Mrs.  Harris,  having 
an  immediate  title,  had,  without  writing,  made  a  gift  or 
sale  of  this  slave,  accompanied  by  actual  delivery  of 
possession,  no  one  could  doubt  that  the  husband,  Mr. 
Goodall,  by  his  subsequent  marriage,  took  nothing.  How 
absurd,  then,  to  hold  that  because  the  gift,  instead  of 
being  in  parol,  was  by  cfeed,  it  must  lose  its  effect,  not 
being  registered.  We  should  not  be  inclined,  therefore, 
if  there  was  nothing  else  in  the  case  to  extend  the 
doctrine  of  the  decisions  to  which  we  have  been  referred, 
upon  the  Act  of  1819,  to  a  case  like  the  present.  In- 
deed, it  may  well  be  doubted  whether  this  doctrine 
would,  at  any  time,  have  been  applied  to  slaves,  and 
other  personal  estate :  Douglas  t;^.  Morford,  8  Yer.,  384- 
5  ;  Id.,  100. 

But,  this  view  aside,  the  Act  of  1827,  above  named, 
relieves  this  deed  of  all  difficult)  growing  out  of  its  non- 
registration. It  applies  to  deeds  executed  anterior  to 
its  passage,  as  well  as  those  to  be  made  in  the  future, 
and  so  far  repeals,  or  modifies,  the  Act  of  1819,  as  to 
restore  the  established  law,  making  registration  between 
the  parties  unnecessary,  and  enables   the  deed  to  retain 
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its  efiFect  from  its  delivery,  provided  the  rights  of  cred- 
itors, or  bona  fide  purchasers  for  a  valuable  considera- 
tion, without  notice,  shall  not  be  eflfected  by  the  Act, 
or  by  the  registration.  We  suppose  it  was  competent 
for  the  Legislature  to  give  this  Act  a  retrospective  eflFect, 
so  far  as  to  cure  the  want  of  registration  in  this  deed : 
1  Kent,  455-6;  8  Peters'  Rep.,  88-111;  17  Howard, 
576-8;  2  Hum.,  595;  7  Hum.,  345-358;  9  Hum.,  546- 
548;  3  Sneed,  513-521. 

We  have  seen  that  Mr.  Goodall's  position,  in  respect 
to  this  controversy,  is  exactly  that  of  his  wife,  his  ma- 
rital rights  not  having  been  defrauded.  He  is  neither  a 
creditor  of,  or  a  purchaser,  from  his  wife.  Marriage, 
it  is  true,  is  a  valuable  consideration,  when  we  speak  of 
a  consideration  as  necessary  or  adequate  to  raise  an  use, 
or  to  support  an  ante-nuptial  settlement  or  contract. 
But,  independent  of  any  contract  specially  touching  the 
wife's  estate,  the  rights  which  the  liusband  gains  in  that 
estate  by  the  act  of  marriage,  solely,  are  not  purchased 
by  him  in  a  legal  sense,  but  conferred  by  the  mere  act 
and  operation  of  law.  The  marriage  is  the  only  con- 
tract entered  into  by  the  parties.  As  a  part  of  the 
policy  of  the  law,  and  as  an  incidental  consequence  of 
the  relation  contracted  between  the  parties,  the  law 
gives  the  husband,  in  his  own  right,  certain  interests  in 
his  wife's  property.  But,  he  does  not  purchase  any  part 
of  it,  not  even  that  to  which  she  is  entitled  at  the  in- 
stant of  the  marriage,  much  less  does  he  contract  for 
the  purchase  of  that  which  is  not  hers  then;  such  as 
things  of  which  she  had  but  a  bare  possession  or  use, 
or  things  held  in  trust,  or  as  bailee.  The  husband  and 
wife  make    but    one   person,    and    therefore,    that   which 
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binds  her,  binds  him,  and  the  law  will  not  transfer  to 
him  a  higher  estate  or  greater  interest  than  she  had: 
Logan  vs.  Simmons,  1  Dev.  &  Batt.  Law  Rep.,  13-16. 
Here,  this  deed,  undoubtedly,  testing  it  even  by  the 
decisions  upon  the  Act  of  1819,  and  conceding  all  that 
is  claimed  by  the  counsel  of  the  defendant,  took  effect 
at  ils  delivery — was  in  full  operation  at  the  marriage 
of  Mr.  Goodall  and  wife,  and  retained  its  efficacy  for 
near  a  year  thereafter,  during  which,  he  and  she,  as  we 
have  seen,  were  trustees  in  law  for  these  remaindermen, 
holding  by  (lie  same  deed]  and  the  most  that  can  be 
nrged  is,  that  its  subsequent  non-registration  within  the 
year,  caused  its  defeat  ab  initio.  If  we  are  disposed  to 
yield  to  this — as  we  are  not — and  allowing  too,  that  it 
was  no  part  of  the  business  of  these  tenants  for  life 
to  have  the  deed  registered,  and  that  they  could  claim 
the  invalidity  of  the  remainder,  because  of  this  omission, 
still,  inasmuch  as  the  position  of  Mr.  Goodall  is  pre* 
cisely  the  same  as  that  of  his  wife — ho  and  she,  as  to 
this  dispute,  being  one— the  effect  of  the  Act  of  1827, 
is  conclusive  of   the  case. 

We  may  remark,  too,  that  this  deed  has  been  regis- 
tered twenty  years — in  truth  more  than  thirty — and  if 
material,  under  the  force  of  the  Act,  1839,  ch.  26,  the 
law  presumes  it  to  have  been  registered  on  lawful  au- 
thority, without  regard  to  the  form  of  certificate  of  pro- 
bate; and  although  the  contrary  may  appear  upon  the 
face  of  the  papers,  as  it  seems  only  to  have  been 
proved  by  one,  instead  of  two,  attesting  witnesses:  Webb 
et  als.  vs.  Weatherhead,  17  Howard,  576-578,  2  Hum., 
595.  Whether,  having  been  registered  so  long,  we 
might  not,    under    the    circumstances  of    the    case,    also 
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presume    it    to    have    been    registered    within    the    year 
from  its  delivery,  we  need  not  decide. 

It  may  be   further  remarked,   that  it    does    not  very 
distinctly  appear,  whether  this  slave  came  into    the  ac- 
tual possession  of  Mr.   Goodall,  by    the    death  of  Mrs. 
Cartwright,   prior   to   the  passage  of  the  Act  of  1827,  or 
not. 

The  decree  of  the   Chancellor  will  be  affirmed,   with 
costs. 


Campbell  vs.  Fields  et  cds. 

1.  Property  given  to  a  feme  covert  by  Wtllj  or  decree^  wth  power  to  seUy 
mu8t  be  disposed  qfin  the  manner  pointed  out.  When  property  is  given 
to  2k  feme  covert,  by  Will,  or  by  decree  of  Court,  with  power  to  dispose 
of  it  in  a  particular  manner,  she  cannot  exceed  that  power  given, 
to  otherwise  dispose.  Tho  specification  of  a  distinct  purpose  would 
seem  to  operate  as  a  restraint  upon  her  power,  or  limit  thereto. 

2.  Same.  Property  settled  upon  a  feme  covert  with  power  reserved  to 
sell  and  re-invesi  in  the  same  kind,  is  exempt  from  the  husband's 
liabilities  for  debts,  contracts  and  engagements,  and  cannot  be  used 
for  any  but  the  prescribed  purpose. 

8.  Question  reserved*  The  Court  does  not  determine  whether  a  bona  fide 
purchaser,  without  notice  ftom  a  feme  covert,  of  her  separate  property, 
a  settlement  as  the  present,  would  be  bound  to  see  that  the  money 
was  re-invested  in  the  prescribed  mode. 


FROM  BEDFORD. 


This  cause   was   heard  before  Chancellor  Broomfield 
L.  Ridley,  at   the   August  Term,    1860.      There   was   a 
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decree  rendered  for  the  respondents.      Complainants  ap- 
pealed. 

W.  H.  WiSENER,  Sr.,  and  Coldwbll,  for  complain- 
ant. 

Edmund  Cooper,  for  respondents. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Coart« 

The  complainant,  who  is  a  feme  covert^  by  her  next 
friend,  bronght  this  bill  against  the  defendants,  her  hus- 
band being  a  party,  to  recover  certain  slaves,  claimed  by 
her,  as  her  separate  property. 

The  bill  was  dismissed  on  demurrer,  and  the  cause  is 
brooght  here  by  appefil. 

The  simple  facts  of  the  case,  are  as  follows :  By  a 
decree  of  the  Chancery  Court  at  Shelbyville,  made  at  the 
August  Term,  1867,  the  slaves  in  question  were  settled 
upon  the  complainant,  Elvira  M.  Campbell,  ''to  her  sole 
and  separate  use,  free  from  the  debts,  contracts  or  en- 
gagements of  her  present,  or  any  future  husband,  reserv- 
ing to  her  the  right  to  sell  any  of  said  slaves  that  she 
deem  advisable,  and  to  re-invest  the  proceeds  in  other 
slaves,  to  be  held  in  the  same  manner  as  the  above 
named  slaves." 

On  the  4th  of  June,  1858,  the  complainant  joined  with 

her  husband,  in  a  bill  of  sale,  for  one  of  said  slaves,  to  the 

defendant  Hailey ;   and  on   the   7th   of  September,  1868, 

she,  in  like  manner,  joined  in  a  bill  of  sale  for  four  others, 

to  the  defendants,  Fields  &  Cooper. 

No  money   was   advanced    by    the   purchasers    of  the 
27 
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slaves,  in  either  instance.  The  sole  consideration  was 
the  pre-existing  debts  of  the  husband,  for  which  the  de- 
fendant held  his  obligations,  which  were  surrendered  to  him. 

The  complainant  alleges  that  she  was  importuned,  and 
induced  by  her  husband  to  join  in  the  sales,  upon  his 
promise  to  settle  upon  her,  other  property  of  equal  or 
greater  value,  but  that  he  was  utterly  insolvent,  and  una- 
ble to  do  so. 

The  decree  is  in  direct  opposition  to  the  settled  course 
of  decision  in  our  Courts. 

Th&  principle  is  established  by  a  series  of  adjudica- 
iions,  that  where  property  is  given  to  a  feme  covert,  by 
deed,  or  Will,  or  by  the  decree  of  a  Court  of  competent 
jurisdiction  settled  upon  her,  with  power  to  dispose  of  it 
in  a  particular  mode,  her  power  of  disposition  is  restrained 
to  the  prescribed  mode,  and  she  cannot  otherwise  dispose 
of  it.  So,  if  a  qualified  power  of  disposal,  for  a  specific  pur- 
pose, be  giveuy  she  cannot  dispose  of  it  for  any  other  purpose. 

The  specification  of  a  definite  purpose,  would  seem  to 
operate  as  a  restraint  upon  the  power  of  disposal,  as 
much  as  the  limitation  of  a  definite  mode. 

We  are  not  called  upon  to  determine,  whether  or  not, 
a  lana  fide  purchaser,  without  notice,  from  a  feme  covert, 
of  her  separate  property,  under  such  a  settlement  as  the 
present,  (if  such  a  case  may  be  supposed,)  would  be  bound 
to  see  to  the  application  of  the  purchase  money,  advanced 
by  him  to  her ;  or,  in  other  words,  to  see  that  it  was  re- 
invested in  the  prescribed  mode. 

No  such  question  can  arise  in  the  present  case,  the  de- 
cree by  which  the  settlement  was  made,  was  constructive 
notice  to  all  persons;  and  from  the  allegations  of  the 
bill,  .the  defendants  had  actual  notice,  likewise. 
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The  property  was  exempt  from  all  liability  for  **  the 
debts,  contracts,  or  engagements/'  of  the  husband. 

The  complainant  bad  no  power  to  sell  it  for  the  pay- 
ment of  his  debts,  or  for  other  purpose,  than  to  reinvest 
the  proceeds  in  property  of  the  same  kind.  In  making 
the  sale,  the  husband  was  guilty  of  a  breach  of  truft,  and 
the  defendant  participated  in  that  breach  of  trust. 

Their  purchase  of  the  property,  for  the  satisfaction  of 
the  pre-existing  debts  of  the  husband,  due  to  themselves, 
was  a  manifest  fraud  upon  the  rights  of  the  complainant. 

If  the  full  value  of  the  slaves,  in  money,  had  been  ad- 
vanced to  the  husband,  still,  the  purchase  would  have 
been  in  fraud  of  the  power,  and  unavailing  as  against 
the  complainant's  rights. 

Upon  the  allegations  of  the  bill,  which  stand  admitted 
by  the  demurrer,  the  complainant  is  clearly  entitled  to  re- 
cover the  slaves,  or  their  full  value,  at  the  time  of  the 
sale,  together  with  the  hire. 

Decree  reversed. 


Justices  op  Williamson  vs.  Jefferson. 


The  County  Court  u  bound  to  pay  a  citizen  datnaget  for  opening  a  roetdf 
and  it  may  he  compelled^  by  mandamm,  to  do  to*  A  second  class  road 
was  established  on  the  lands  of  defendant,  Jefferson,  by  the  County 
Court  of  Williamson,  and  a  jury  of  review  appointed  to  assess  dam- 
ages; who  reported,  assessing  damages  at  $250.     The  County  Court, 
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on  motioQi  refused  to  pay  damages  to  Jefferson.  Held,  Uiat  the  Coun- 
ty was  bound  to  pay  in  such  case,  and  upon  reftisal  to  do  so,  Jefferson 
was  clearly  entitled  to  a  peremptory  mandamus,  (Sec.  637  of  Code,)  to 
enforce  the  payment.  This  section  of  the  Code  gives  the  remedy,  by 
mandamusj  incumbent  by  law  upon  the  County. 


FROM  WILLIAMSON. 


This  was  an  application  for  a  mandamica  from  the  Cir- 
cuit Court  of  Williamson  County,  to  compel  the  Justices 
of  said  County  to  pay  for  damages  in  laying  off  a  second 
class  road  on  Jefferson's  farm.  Judge  Nathaniel  6a:steb, 
presiding,  made  an  order  for  a  peremptory  mattdamtia, 
from  which  the  Justices  appealed. 

Cook  &  PerkinSi  for  the  Justices. 

John  Marshall,  for  Jefferson. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

At  the  April  Sessions  of  the  County  Court  of  Wil- 
liamson, 1859,  a  public  road,  of  the  second  class,  was  es- 
tablished by  said  Court,  which  runs,  in  part,  over  the 
land  of  defendant,  Jefferson.  At  the  same  session  of  the 
Court,  on  the  application  of  Jefferson,  pursuant  to  see. 
1189  of  the  Code,  an  order  was  made  for  a  jury  of  revieto, 
who  afterwards  made  their  report,  assessing  his  damages 
at  $250. 

No  judgment  seems  to  have  been  rendered  by  the  Court, 
upon  said  report,  either  confirming,  or  rejecting  it.  But 
the  record  shows,  that  at  the  same  session  at  which  it 
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was  returned,  Jefferson,  by  his  attorney,  moved  the  Court 
to  "order  said  sum  of  $250 — the  damages  assessed  by  the 
jury — to  be  paid  by  the  County;"  which  was  refused.  He 
then  moved  the  Court,  "to  order  sjaid  road  to  be  closed;" 
which  was  also  refused.  He  next  moved  the  Court,  "that 
the  road  be  closed  till  the  damages  were  paid  ;"  which 
was  likewise  refused.  No  further  action  appears  to  have 
been  taken  in  the  County  Court  in  regard  to  the  matter, 
on  cither  side. 

Shortly  afterwards,  Jefferson  presented  his  petition  to 
the  Circuit  Court  of  Williamson,  for  a  maTidamus,  to  com* 
pel  the  County  Court  to  pay  said  damages.  A  maTida- 
mu8  nisi  was  awarded,  and  served  on  the  Judge  of  said 
Court,  as  provided  by  the  Code,  sec.  536.  An  answer 
was  put  in  by  the  Judge,  on  behalf  of  the  Justices ;  and, 
on  the  hearing,  a  peremptory  mavjdamvs  was  awarded  ; 
from  which  order,  the  Justices  appealed. 

We  perceive  no  substantial  error  in  the  judgment.  1st: 
The  application  for  a  jury  to  try  issues  of  fact,  proposed 
to  be  made  up,  was  properly  refused.  There  was  no  issue 
of  fact  in  the  case.  Treating  the  report  as,  in  effect, 
adopted  and  confirmed  by  the  County  Court.  There  was 
no  question  presented  for  the  determination  of  the  Circuit 
Court,  except  simply  the  question  of  law :  whether  or  not 
a  proper  case  was  made  for  the  issuance  of  a  peremptory 
mandamus. 

If  the  report  of  the  jury,  assessing  damages,  had  been 
subject  to  any  valid  objection,  upon  any  legal  ground,  it 
was  not  only  the  province,  but  the  duty  of  the  Court  to 
have  set  it  aside ;  and  the  failure  to  do  so,  must  be  taken 
as  an  acquiescence  in,  and  adoption  of  it,  by  the  Court. 
It  will  not  do  to  hold,  that,  by  failing,  or  refusing  to  make 
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an  order  confirming  the  report,  in  terms,  the  Court  could 
defeat  the  right  of  JeflFerson,  and  evade  the  positive  pro- 
vision of  sec.  1189,  of  the  Code,  which  expressly  provides, 
that  tlic  damages,  in  such  cases,  shall  be  paid  by  the 
County. 

It  is  true,  JciSferson  might  have  prosecuted  an  appeal 
to  the  Circuit  Court,  as  provided  by  sec.  1191.  But, 
upon  an  appeal,  the  Circuit  Court  could  only  have  revers- 
ed the  action  of  the  County  Court,  and  remanded  the 
cause ;  but  it  could  not  have  coerced  the  County  Court  to 
pay  the  damages,  which  was  the  main  end  to  be  acco.:> 
plished. 

JeflFerson,  however,  was  not  bound  to  appeal.  He  had 
procured  an  assessment  of  his  damages,  which  was  prima 
facie  regular,  and  valid,  and  which  remained  in  force. 

This  being  so,  he  had  nothing  to  ask,  but  that  the 
damages  should  be  paid.  And  this  being  refused  by  the 
County  Court,  he  was  clearly  entitled,  under  sec.  537  of 
the  Code,  to  a  peremptory  mandamusj  from  the  Circuit 
Court,  to  enforce  the  payment. 

This  section  gives  the  remedy,  by  mandamus^  to  enforce 
"the  performance  of  any  duty  made  incumbent  by  law 
upon  the  County  Court." 

Judgment  affirmed. 
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Wood  vs.  Chilcoat. 

1.  Salb  of  Land  bt  Sheriff.  Fraud  to  return  on  fi.  fa,  more  than  bid 
at  sale.  Akins  became  the  purohsBer  of  Woods'  land,  at  Sheriff's  sale, 
for  $50,  and,  with  Cbilcoat,  adranced  the  bid  to  $181.05,  after  the  day 
of  sale,  and  before  the  return  of  the  fi.  fa.  Held,  that  this  was  a 
iVaud  upon  the  right  of  the  defendant  to  redeem  the  land,  and  no  legal 
right  can  grow  out  of  it. 

2.  Redemption.  Bona  fide  creditor.  Advance  hid.  Sect.  2127-82,  of 
Code.  By  the  Act  of  ]842,  ch.  6,  sec.  6,  it  is  provided  that  where  a 
bona  fide  creditor  of  the  judgment  debtor  shall  become  the  purchaser 
of  any  real  estate,  at  execution,  or  other  sale,  he  may,  within  twenty 
days  after  such  sale,  make  an  advance  on  his  bid.  This  right  is  given 
alone  to  a  bona  fide  creditor  of  the  person  whose  land  is  sold ;  for  by 
the  last  clause  of  the  9th  Act,  it  is  expressly  declared  that  in  no  case 
shall  the  holder  or  claimant  of  the  land  sold,  increase  his  bid  against 
the  debtor,  or  any  bona  fide  creditor,  offering  to  redeem  the  real  estate, 
except  as  provided  in  this  Act:  See  Code,  sees,  2127-2182. 

3.  Equity.  Sheriff's  return  contradicted.  The  return  of  the  Sheriff,  in 
this  case,  that  Akins  bid  the  sum  of  $181.05,  and  (he  land  was  struck 
off  to  him  at  that  price,  may  be  impeached,  or  contradicted,  in  equity, 
where  the  acts  of  the  officer  constituting  the  return,  were  mala  fide^  or 
in  violation  of  law,  or  beyond  the  scope  of  his  official  duty,  in  this  par- 
ticular case;  and  upon  the  bill  to  redeem,  the  complainant  might  have 
impeached  the  truth  of  the  returns  of  the  sale,  and  have  shown,  by 
parol  evidence,  that  the  fact  was  otherwise. 


FROM  LINCOLN. 


There  was  a  decree  in  this  case  for  respondent,  at 
the  February  Term,  1860.  Chancellor  Ridley  presiding. 
Complainant  appealed. 

W.  P.  Kerchival,  for  Wood. 

Edmund  Cooper  and  John  M.   Bright,  for  Chilcoat. 
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McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  to  enjoin  the  prosecution  of  an 
action  of  (^ectment,  and  to  diyest  the  title  out  of  Chil- 
coat, to  the  land  sued  for.  It  appears  that  the  tract 
of  land  in  controversy,  (being  claimed  as  the  property 
of  the  complainant,  Wood,)  was  levied  on  and  sold,  to 
satisfy  a  Justices'  execution  for  the  sum  of  $156.69,  to- 
gether with  costs,  in  favor  of  McPbail,  against  D.  S. 
Hobbs,  as  principal,  L.  D.  Akins,  as  surety,  and  the  defend- 
ant, Chilcoat,  as  stayor,  upon  the  assumption  that  the 
land  was,  in  law,  liable  for  the  debt  of  Hobbs. 

The  sale  took  place  on  the  29th  of  September,  1855, 
and  Akins,  one  of  the  defendants  in  the  judgment,  be- 
came the  purchaser.  The  proof  clearly  establishe?,  that, 
in  truth,  the  land  was  struck  off  by  the  Sheriff  to  Akins, 
who  was  the  highest  and  last  bidder,  at  the  price  of 
$50;  but  after  the  sale,  (whether  on  the  same  day  of 
the  sale,  or  a  subsequent  day,  is  left  in  doubt,  from 
the  proof,)  Akins  advanced  his  bid  to  the  full  amount 
of  the  judgment  and  costs  for  which  the  land  was  sold. 
For  this,  however,  no  authority  is  shown  in  the  record ; 
and  the  Sheriff,  in  his  return  of  sale,  states  that  Akins 
"bid  the  sum  of  $181.05,  and  that  being  the  highest  and 
best  bid,  the  land  was  struck  off  to  him." 

The  Sheriff's  receipt,  accompanying  his  return,  also 
states,  that  said  sum  of  $181.05  was  paid  by  Akins  and 
Chilcoat,  defendant.  This  return  of  the  Sheriff,  how- 
ever, is  dated  the  5th  of  October,  six  days  after  the 
day  of  sale. 

The  proof  clearly  establishes  that  the  return  of  the 
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Sheriff  is  incorrect,  and  that  the  land  was  really  struck 
off  to   Akins,  at  fifty  dollars,  as  before  stated. 

More  than  two  years  after  the  sale,  namely,  on  the 
15th  of  October,  1857,  a  Sheriff's  deed  was  executed  for 
said  land,  to  Akins  and  defendant,  Ghilcoat,  jointly,  by 
the  direction  of  Akins,  by  the  successor  of  the  Sheriff 
who  made  the  sale.  The  action  of  ejectment,  sought  to 
be  enjoined,  was  then  brought  against  complainant,  for 
the  recovery  of  possession  of  the  land,  on  a  joint  demise 
in  the  names  of  Akins  and  defendant,  Chilcoat. 

Shortly  afterwards,  to  wit:  on  the  2nd  of  June,  1858, 
a  compromise  was  made  between  the  complainants  and 
Akins.  Akins,  by  deed,  re-conveyed  all  his  right,  title, 
claim  and  interest  in  the  land  acquired  by  his  purchase 
at  the  Sheriff's  sale,  back  to  the  complainant,  for  the 
consideration  of  seventy-five  dollars.  In  said  deed  it 
is  recited,  that  Akins  purchased  the  land  at  the  execu- 
tion sale,  for  the  sum  of  fifty  dollars:  "and  afterwarda 
the  bid  on  the  same  was  raised''  by  him  and  Ghilcoat. 
On  the  day  of  the  execution  of  said  deed,  an  instrument, 
under  the  hands  and  seals  of  complainant  and  Akins, 
was  also  executed,  by  the  terms  of  which,  the  pending 
action  of  ejectment  was  to  be  dismissed,  each  one  of 
said  parties  agreeing  to  pay  one-half  of  the  costs  of 
suit.  In  pursuance  of  this  agreement,  a  motion  was 
made  in  the  Circuit  Court  to  dismiss  the  action;  but 
the  defendant,  Chilcoat,  who  was^  not  a  party  to  the  ad- 
justment, interposed,  and  upon  his  objection,  the  Court 
refused  to  dismiss  the  suit,  and  thereupon  the  present 
bill  was  filed. 

In  addition  to  the  foregoing  facts,  it  is  alleged,  that 
the  land    was  not    subject  to    seizure  and    sale    as  the 
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property  of  Hobbs.  This  assamptioa  is  based  upoa  the 
following  state  of  facts:  On  the  29th  of  November, 
1852,  the  complainant  purchased  the  land  from  said 
Hobbs,  and  took  a  conveyance  from  him  for  the  same. 
But  this  deed  of  conveyance  was  not  registered  until 
the  6th  of  April,  1855,  the  day  on  which  the  land 
was  levied  on  as  aforesaid.  It  seems  that  complain- 
ant's deed  was  handed  to  the  Register,  and  noted  for 
registration  on  his  book,  at  ten  minutes  past  7  o'clock, 
P.  M.,  on  the  6th  April,  1855,  and  the  officer's  return 
of  the  levy,  upon  the  execution,  shows  that  it  was  made 
at  5   o'clock,  P.   M.,   on  the  same  day. 

It  was  attempted,  by  parol  evidence,  to  disprove  the 
truth  of  the  officer's  return,  as  to  the  time  of  the  levy, 
and  to  establish,  that,  in  fact,  the  levy  was  not  com- 
plete until  after  the  notation  of  complainant's  deed  in 
the  Register's  office. 

We  need  not  enter  into  any  discussion  of  this  point 
of  the  case,  inasmuch,  as  if  it  were  admissible  to  con- 
tradict the  officer's  return,  in  a  case  like  the  present, 
the  proof  does  not  sustain  the  assumption  of  the  bill; 
and  furthermore,  this  matter,  if  available  at  all,  would 
be  BO  at  law,  and  is,  therefore,  put  aside  by  the  de- 
murrer to   the  bill. 

The  question  to  be  considered,  is,  whether  Ghilcoat 
can  be  regarded,  in  equity,  as  having  acquired  any  in- 
terest in  the  land,  as  against  the  complainant,  by  the 
mere  force  of  the  SheriflF's  deed,  conveying  it  to  him 
and   Akins,  jointly. 

We  have  seen  that  the  sale  was  made  to  Akins 
alone.      Ghilcoat    was   not    possessed;    indeed,    the  proof 
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shows,   that  be  was  beyond   the  limits  of   this  State  at 
the  time  of  the   sale. 

We  have  also  seen,  that,  in  fact,  Ji/ty  dollars  was  the 
trnc  consideration  of  the  sale.  Now,  the  first  question 
is,  was  the  advance  made  by  Akins,  from  $50,  to  $181.05 
authorised  by  law,  so  as  to  be  binding  on  the  com* 
plainant?  Wo  think  not.  By  the  Act  of  1842,  ch.  6, 
sec.  6,  it  is  provided,  that  "  where  a  bona  Jide  creditor," 
of  the  judgment  debtor,  "shall  become  the  purchaser  of 
any  real  estate  at  execution,  or  other  sale,  he  may,  at 
any  time,  within  twenty  days  after  such  sale,  make  an 
advance  on  bis    bid,"  &c. 

But  this  right  is  given  only  to  a  bona  fide  creditor 
of  the  person  whose  land  is  sold:  For,  by  the  last 
clause  of  the  9th  section,  it  is  expressly  declared,  that 
"in  no  case  shall  the  holder  or  claimant  (of  the  land 
sold)  increase  the  bid  against  the  debtor^  or  any  bona 
fide  creditor  offering  to  redeem  the  real  estate,  except 
as  provided  in  this  Act:    Code,  sees.  2127,   2132. 

It  is  clear,  therefore,  that  the  advance  upon  his  bid, 
subsequently  made  by  Akins,  (who  was  not  a  creditor, 
either  of  Hobbs,  or  of  the  complainant,)  was  in  viola* 
tion  of  law,  and  a  fraud  on  the  right  of  redemption; 
and  consequently,  no  legal  right  can  grow  out  of  it. 
The*  objection,  that  the  Sheriff's  notice  of  the  fact,  that 
Akins  "bid  the  sum  of  $181.05,"  and  that  the  land  was 
struck  off  to  him  at  that  price,  cannot  be  collaterally 
impeached  or  contradicted,  is  not  tenable.  This  prin- 
ciple can  have  no  application,  especially  in  equity,  where 
the  acts  of  the  officer,  constituting  the  returns,  were 
mcde  fide^  or  in  violation  of  law,  or  beyond  the  scope 
of  his    official  duty,  in   this  particular  case. 
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There  can  be  no  doubt,  that,  upon  a  bill  to  redeem, 
the  complainant  might  have  impeached  the  truth  of  the 
return  of  sale,  and  have  shown  by  parol  evidence,  that 
the  fact  was  otherwise.  And  it  is  clear,  that  upon  an 
application  to  redeem,  by  the  complainant,  Akins  could 
have  demanded  nothing  more  than  the  fifty  dollars,  and 
interest  thereon;  the  advance  being,  under  the  circum- 
stances, a  fraud  upon  the  rights  of  complainant.  This 
being  the  legal  result,  as  to  Akins,  what  right  did  the 
defendant,  Chilcoat,  acquire  by  the  SheriflF's  conveyance, 
subsequently  made  to  him  and  Akins,  jointly? 

It  may  be  conceded,  that,  in  so  far  as  Akins  ac- 
quired a  legal  right  to  the  land,  by  his  purchase  at 
the  execution  sale,  he  might  transfer  that  right  to  another, 
in  whole,  or  in  part;  and  empower  the  ShcrifiF  to  con- 
vey the  title  accordingly.  And  it  might  further  be 
conceded,  that,  as  hetween  themselves,  the  Sheri£f's  deed 
was  operative,  to  make  Chilcoat,  (who  paid  an  equal 
part  of  the  $181.05,)  owner  of  a  moiety  of  the  land. 

But,  it  is  obvious,  that,  as  against  the  complainant, 
Akins  could  confer  upon  another,  no  greater  right 
than  he  had  himself  acquired  by  his  purchase:  so  that 
Chilcoat  must  be  regarded  as  standing  precisely  in  the 
shoes  of  Akins,  under  whom  alone,  he  derives  whatever 
right  he  may  be  held  to  possess.  Upon  a  bill  to  re- 
deem, the  question  would  have  been  exactly  the  same, 
as  against  both,  as  against  Akins  alone. 

But,  it  is  said,  that  the  complainant,  having  perfect- 
ed all  right  of  redemption,  by  failing  to  redeem  within 
the  two  years  given  by  law,  cannot  be  now  heard, 
to  make  any  objection  to  the  validity  of  defendant's 
title  to    a    moiety  of    the  land.      This    is    certainly    a 
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plausible  diflSculty,  but  not  an  insuperable  one.  It  is 
true,  the  complainant  did  not  offer  to  redeem  the  land 
within  two  years,  so  far  as  the  record  shows,  and 
in  the  absence  of  fraud  in  the  transaction,  and  the  sub- 
sequent voluntary  renjonveyance  by  Akins,  the  argument 
for   the    defendant,   would  be  unanswerable. 

But,  the  advance  by  Akins,  to  more  than  thrice  the 
amount  actually  bid  by  bim  for  the  land,  was  a  gross 
fraud,  both  in  law,  and  in  fact,  upon  the  complainant's 
right  of  redemption;  and  with  the  intent,  as  must  be 
implied,  of  defeating  that  right;  and,  in  this  fraud,  the 
defendant,  Chilcoat,  became  an  accomplice,  by  his  sub- 
sequent acts. 

Now,  whether  or  not,  all  other  considerations  aside, 
the  complainant  could  have  availed  himself  of  this  fraud, 
after  the  expiration  of  the  time  for  redemption,  is  a 
question  we  need  not  now  determine.  Be  this  as  it  may, 
it  is  enough  for  the  purpose  of  the  present  decision, 
that  Akins,  (who  was  the  actual  purchaser  of  the  land 
at  the  execution  sale,)  saw  proper,  after  the  lapse  of 
two  yearp,  voluntarily  to  allow  the  complainant  to  re- 
deem, for  such  is  the  effect  of  the  transaction.  That 
he  might  do  so,  so  far  as  his  own  interest  in  the  land 
was  concerned,  is  admitted;  but,  it  is  said,  he  had  no 
power  to  effect  the  interest  of  Chilcoat,  who  was  an 
equal  owner  with  him  in  the  land,  and  that  bis  at- 
tempt to  do  so,  was   a  fraud  upon  the  defendant. 

This  complaint  of  fraud,  does  not  come  with  much 
force  from  the  defendant,  who  was  himself,  an  active 
participant,  with  Akins,  in  the  original  fraud  upon  the 
complainant. 

As  respects  the  question  of  power,  we  are  not  pre- 
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pared  to  say,  that,  as  between  the  complaiDant  on  the 
one  hand,  and  Akins  and  Gbilcoat  on  the  other,  Akins, 
(in  whose  shoes  Ghilcoat  stood,  having  derived  all  his 
supposed  right  from  him  alone,  and  having  participated 
with  liim  in  the  fraud,)  might  not,  by  suffering  a  re- 
demption, after  the  lapse  of  two  years,  entitle  the  com- 
plainant to  be  restored  to  the  title,  as  regards  both 
himself  and  the  defendant,  Ghilcoat. 

At  all  events,  we  think  the  obvious  equity  of  the 
case,  in  view  of  all  the  facts,  is,  to  divest  the  defendant 
of  whatever  color  of  title  he  may  have  acquired  to  the 
land,  upon  being  refunded  the  amount  contributed  by 
him.  And  this  measure  of  relief  to  the  defendant,  we 
grant  alone  upon  the  principle,  that,  inasmuch  as  tlie 
excess  over  fifty  dollars  advanced  for  the  land  inured 
to  the  complainant's  benefit,  by  extinguishing  the  balance 
of  the  judgment  against  him.  The  complainant,  who  is 
peeking  equity,  must  do  equity. 

The  decree  will  be  reversed. 


Barcbopt,  Beaver  &  Go.  et  ds.  vs.  Snodgrass  et  cds. 

1.  CoDNTT  Court  Clerk  cannot  be  Trchtee.  Oath  and  Bond,  The 
trastee,  at  the  time  of  his  appointment  as  such,  was  Clerk  of  the  Coun- 
ty Court  of  White  county,  who,  in  form,  gaye  bond,  and  took  the  oath 
preset  ibed  by  sec.  1974  of  the  Code,  before  entering  upon  the  execu- 
tiun  of  the  trust.  Bond  was  taken  by  his  deputy  Clerk,  and  oath  also 
administered  by  him.  Held,  that  the  Clerk  is  the  person  designated 
by  law  |o  take  and  preserve  the  bond,  and  to  administer  the  oath. 
These  acts  onnnot  be  performed  by  the  principal  Clerk  before  his 
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deputy;  and  unless  exonerated  from  the  obligation  to  give  the  bond 
and  take  the  oath,  by  the  beneficiaries  in  the  trust,  the  Clerk  is  not 
legally  competent  to  act  as  trustee. 

2.  Tbustee's  failure  to  qualify.  Trust  not  void.  If  the  trustee  fails 
to  qualify,  or  is  incompetent  by  law  to  act,  the  law  provides  for  the 
appoiutment  of  another,  and  it  in  no  way,  efifccts  the  Talidity  of  the 
trust,  or  interest  of  the  beneficiaries.  In  equity,  a  trust  is  never  al- 
lowed to  fail,  or  to  be  affected,  for  want  of  a  trustee. 

8.  An  assignment  by  the  survivors  of  a  firm,  embracing  debts  not  due 
from  the  partnership,  but  from  individual  members  of  tho  firm,  is  not 
fraud  in  law. 

4.  Debts  of  Firm.  When  individual  notes  may  he.  Where  the  original 
credit  is  given  to  partnership,  it  will  continue  a  debt  of  the  firm, 
although  the  partner  contracting  debt  may  have  given  his  own  sepa- 
rate security,  or  made  himself  personally  liable  therefor;  but  if  the 
credit  be  given  exclusively  to  the  partner  contracting  the  debt,  the 
partnership  will  not  be  liable  therefor,  although  it  has  been  applied  to 
the  use  and  benefit  of  the  firm,  unless  the  debt  thus  contracted  has 
been  immediately  assumed  by  the  partnership,  with  the  assent  of  the 
creditor,  as  a  firm  debt;  it  will  then  be  treated  in  favor  of  the  creditor 
as  a  joint  debt. 

6.  Failure  to  state  amount  of  debt  by  assignee.  In  an  assijujiment,  an 
omission  to  state  the  respective  amounts  due  preferred  creditors,  or  by 
mistake,  stating  a  less  amount  than  is  really  due  a  creditor,  if  there 
be  nothing  else  to  impeach  the  fairness  and  bona  fides  of  tbe  transac- 
tion, neither  the  validity  of  the  deed,  nor  the  security  designed  for  the 
creditor  whose  debt  is  omitted  to  be  specified,  will  be  affected  thereby. 

6.  In  the  case  of  Lassell  vs.  Tucker,  5  Soeed,  .1,  maintains  the  doctrine 
that  one  partner,  in  the  absence  of  the  other,  may  make  a  valid  as- 
signment of  all  the  partnership's  effectf,  for  the  payment  of  the  debts 
of  the  firm.  The  question  as  to  the  power  to  give  preferences,  and 
the  effect  of  the  dissent  of  the  otlier  partner  to  such  an  assignment, 
was  not  in  the  case.  In  this  State,  these  are  still  open  questions,  and 
in  regard  to  them  the  law  can  scarcely  be  said  to  be  settled. 

7.  After  dissolution  by  death  survivor  cannot  assign  partnership  property. 
After  adissolution  of  a  partnership  by  the  death  of  one  member,  the 
surviving  members  have  no  authority  to  make  assignment  of  all  the 
partn?rship  effects,  real  and  personal,  to  a  trustee,  with  preference  to 
some  of  joint  creditors,  the  partnership  being  insolvent, 

8.  The  clause  in  this  as-signment  conferring  upon  the  trustee  unlimited 
discretion,  as  to  ''terms  and  conditions"  of  the  sale,  and  putting  it  in 
his  power  to  delay  for  ^'eighteen  months,"  before  he  could  be  forced 
to  make  a  sale,  is  contrary  to  the  established  legal  and  equitable  rights 
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of  the  representatiye  of  the  deceased  partner,  and  the  creditors  of  the 
firm,  and  cannot  be  allowed. 

9.  SuRViyiNO  Partner.  Power  to  tell  land  or  penonally.  Upon  the  con- 
struction of  our  Act  of  1784,  ch.  22,  see.  H,  it  was  held,  in  the  case  of 
McAlister  v«.  Montgomery,  8  Haywood,  94,  that  the  property  remains 
in  the  suryiyor  until  the  partnership  be  settled';  and  in  the  meantime, 
sales  of  land  for  the  purposes  of  business,  are  as  valid  as  sales  of  per- 
sonal property,  under  the  same  circumstances.  Nothing  in  the  Aot 
referred  to,  or  other  Actp,  gives  support  to  the  assignment  of  the  real 
estate  by  the  surviving  partner,  in  the  present  case. 

10.  Disburaemmtt  by  trustee  under  void  deed.  The  trustee,  in  the  interval 
between  the  date  of  his  qualification  and  service  of  attachment,  real- 
ized upwards  of  $15,000  cf  the  trust  f^nds,  which  he  appropriated  to 
the  payment  of  hie  otm,  and  other  preferred  debts.  Held,  that  the 
assignment  being  unauthorized,  and  in  violation  of  the  rights  of  the 
joint  creditors  to  chare  ratably  the  effects  of  the  insolvent  firm,  the 

disbursement  of  the  fiind  by  the  trustee  was  unauthorized  and  in- 
equitable, as  against  the  complainants,  and  cannot  stand. 


FROM  WHITE. 


This  case  was  heard  before  Chancellor  Ridley,  at  the 
May  Term,  1860,  who  gave  a  decree  for  complainants. 
Respondents  appeal. 

H.  H.  Harrison  and  John  Spurlock,  for  complainants. 

Sam.  Turney  &  Comes,  for  respondents. 

McKtNNEY,  J.,  delivered  the  opinion    of  the   Conrt. 

The  complainants  are  a  portion  of  the  joint  creditors 
of  the  late  mercantile  firm  of  Snodgrass  A  Brothers. 
Joseph  Snodgrass,  the  senior  member  of  said  firm,  died 
in  July,  1858,  and  immediately  after  his    death,   to-wit: 
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on  the  17th  day  of  July,  1858,  the  surviving  members 
of  the  firm,  Lafayette  and  James  H.  Snodgrass,  made 
an  assignment,  by  deed  of  trust,  to  the  defendant,  Dib- 
rell,  as  trustee,  of  all  the  property  and  effects,  of  every 
description,  belonging  to  said  firm,  including  real  estate, 
stock  of  goods,  and  debts  due  to  the  concern. 

The  firm,  at  the  death  of  Joseph  Snodgrass,  was 
largely  indebted  to  the  complainants,  (who  are  merchants 
of  New  York,  Philadelphia,  and  Nashville,)  for  goods 
purchased  in  the  Fall  of  1857,  and  likewise  to  a  large 
number  of  persons  at  home;  and  was  then  really  in- 
solvent, to  the  extent  of  many  thousands  of  dollars. 

The  assignment  proposes  to  be  for  the  benefit  of  all 
the  creditors  of  the  firm,  and  all  are  named,  including 
the  complainants ;  but,  by  reason  of  the  pr^ereiice  given 
to  the  domestic  creditors,  it  is  probable  that  but  little, 
if  anything,  will  be  left  for  the  complainants.  Among 
the  class  of  preferred  creditors,  there  are  a  large  num- 
ber, perhaps  upwards  of  twenty,  the  respective  amounts 
of  whose  debts,  are  not  stated  at  all.  There  are  also 
a  large  number  of  debts  provided  for  in  the  preferred 
list,  which,  prima  fade^  are  individual  debts  of  the  sev- 
eral partners,  and  not  debts  of  the  firm. 

By  the  terms    of    the    deed,    the    trustee  is  to  take 

possession    of    the    "lands,    tenements,  town  lots,    goods, 

wares,  drugs,  jewelry,  merchandise,  property  and  effects, 

hereby   assigned  and  conveyed ;   and  sell  and  dispose  of 

the  same,   upon  such  terms    and    conditions,   as,    in    his 

judgment,  may  appear    best,    and    most  for    the  interest 

of  all   the  parties  concerned,  and   convert  the  same  into 

cash,"  &c.     The  deed  further  provides,  that  if  the  trustee 
28 
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"fails  to  make  a  sale  of  all  the  property,  both  real 
and  personal,  within  eighteen  months  from  this  date^  that 
he  shall  proceed  to  advertise,"  &c. 

The  trustee  is  required,  out  of  the  proceeds,  first,  to 
satisfy  in  full,  a  long  list  of  preferred  domestic  credi- 
tors, whose  names  occupy  nearly  two  pages,  and  among 
whom  are  included  the  trustee  himself,  and  several  fam- 
ily relatives  of  the  makers  of  the  deed.  The  surplus 
is  to  be  distributed  pro  rata  among  the  complainants,  and 
other  creditors,  not  included  in  the  privileged  class. 

The  attachment,  in  the  present  case,  was  not  issued 
until  the  22d  of  November,  1858,  more  than  five  months 
after  the  date  of  the  assignment. 

It  appears  from  a  schedule,  exhibited  by  the  trustee, 
with  his  answer,  that  the  entire  assets  of  the  firm,  of 
every  description,  except  the  land,  was  estimated  at  up- 
wards of  $40,000.  It  likewise  appears  from  said  schedule, 
that,  after  his  acceptance  of  the  trust,  and  before  the 
service  of  the  attachment,  he  realized  from  the  trust 
property,  and  paid  to  certain  of  the  preferred  creditors, 
upwards  of  $15,000.  The  residue  of  the  property  seized 
upon  the  attachment,  was  placed  in  the  hands  of  a  Re- 
ceiver, by  order  of  the  Chancellor,  who  appointed  the 
Trustee,  Receiver.  An  application  was  made  by  Dibrell, 
as  Trustee  and  Receiver,  for  a  sale  of  the  real  estate, 
which  was  decreed  accordingly. 

The  bill  impeaches  the  assignment  for  fraud,  both  in 
law  and  in  fact,  and  also  upon  other  grounds. 

The  Chancellor  decreed  the  assignment  void  in  law, 
on  the  ground  that  the  surviving  partners  did  not  pos- 
sess  the  power  to  make  an  assignment  to  a  trustee  of 
the  partnership  efiects,    and    more   especially    an  assign- 
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ment  giving  a  preference  to  some  of  the  partnership  cred- 
itors over  others. 

It  may  be  observed,  before  noticing  the  material 
grounds  relied  upon  to  avoid  the  assignment,  that  the 
objection  to  the  legal  competency  of  the  trustee  to  exe* 
cute  the  trust,  in  the  shape  in  which  it  is  presented  to 
us,  is  of  no  importance.  The  objection  is  this:  The 
trustee,  at  the  time  of  his  appointment  as  such,  was  the 
Clerk  of  the  County  Court  of  White.  He,  in  form^ 
before  entering  upon  the  execution  of  the  trust,  gave  a 
bond,  and  took  an  oath,  as  prescribed  by  sec.  1974  of 
the  Code — the  bond  being  taken  by  the  deputy  Clerk, 
and  the  oath  administered  by  him  also. 

This  was  clearly  not  allowable.  The  Clerk  himself 
is  the  person  designated  by  law,  to  take  and  preserve 
the  bond,  and  to  administer  the  oath.  These  acts  can 
not,  in  the  existing  state  of  our  law,  be  performed  by 
the  principal  Clerk  before  his  deputy ;  and,  consequent- 
ly, unless  exonerated  from  the  obligation  to  give  bond 
and  take  the  oath,  by  the  beneficiaries  in  the  trust, 
(as  may  be  done,  by  the  section  above  referred  to,)  the 
Clerk  is  not  legally  competent  to  act  as  trustee. 

Admitting  this  to  be  so,  however,  it  in  no  way 
affects  the  validity  of  the  trust,  or  the  interests  of  the 
beneficiaries.  The  law  referred  to  provides  for  the  ap- 
pointment of  another,  to  act  in  all  cases  where  the 
trustee  fails  to  qualify;  and,  of  course,  the  case  of  a 
trustee  incompetent  by  law  to  act,  is  embraced:  Sec. 
1977.  But,  aside  from  this,  in  equity  a  trust  is  never 
allowed  to  fail,  or  to  bo  affected,  for  want  of  a  trustee. 

Wo  proceed  to  notice  the  more  important  grounds 
upon  which  the  validity  of  the  deed  of  trust  is  assailed. 
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Ist.  The  charge  of  intentional  fraud,  in  making  the 
assignment,  is  very  positively  denied  by  the  defendants, 
and  is  not  sufficiently  supported  by  the  proof.  It  is 
true,  there  are  matters  apparent  upon  the  face  of  the 
deed,  which  furnish  prima  fade  evidence,  perhaps,  of 
fraud  in  fact;  but  these  suspicious  circumstances,  or 
badges  of  fraud,  are  sufficiently  explained  in  the  answers 
and  proof,  to  repel  the  presumption  of  intentional  fraud. 

2d.  It  is  said  that  it  was  fraud,  in  law,  at  least 
upon  the  complainants,  to  embrace  in  the  assignment 
debts  that  were  not  due  from  the  partnership,  but  from 
the  individual  members  of  the  firm. 

If  the  fact  were  shown  to  be  so,  the  legal  conclusion 
insisted  upon  would  not  follow,  as  was  decided  in  Lassell 
V8.  Tucker,  b  Sneed,  1. 

But  the  matter  of  fact,  except  in  a  very  few  in- 
stances, is  shown  not  to  be  as  assumed,  and  that  in 
fact,  the  debts,  though  apparently  the  individual  debts 
of  the  separate  partners,  were,  in  reality,  partnership 
debts. 

It  is  clear,  that  wherever  the  original  credit  was 
given  to  the  partnership,  that  will  constitute  a  debt 
against  the  partnership,  notwithstanding  the  partner  con- 
tracting the  debt  may  have  given  his  own  separate  secu- 
rity, or  made  himself  personally  liable  therefor.  And, 
on  the  other  hand,  if  the  original  credit  was  exclusive- 
ly given  to  the  partner  contracting  the  debt,  the  part- 
nership will  not  be  liable  therefor,  although  it  has  been 
applied  to  the  use  and  benefit  of  the  firm,  (Story  on 
Part.,  sec.  367,)  unless,  indeed,  the  debt  thus  contracted 
by  the  partner  on  his  own  account,  exclusively,  has  been 
immediately  assumed  by  the  partnership,  with  the  assent 
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of  the  creditor,  as  a  partnership  debt  It  will,  then, 
henceforth  be  treated  in  favor  of  the  creditor  as  a  joint 
debt.  So,  if  one  partner  is  separately  entrusted  with 
trust  money,  and,  with  the  knowledge  and  assent  of  the 
partners,  he  applies  it  to  the  partnership  purposes,  it 
will  constitute  a  joint  debt  against  the  partnership,  at 
the  election  of  the  beneficiary :  Id.,  368. 

There  is  no  doubt  that,  under  certain  circumstances, 
and  upon  a  sufficient  consideration,  by  agreement  of  the 
partners,  and  with  the  consent  of  the  creditors,  the  sepa- 
rate debts  of  one  partner  may  be  converted  into  the 
joint  debts  of  the  partnership,  and  the  joint  debts  of 
the  partnership  into  the  separate  debts  of  one  partner: 
Id.,  369-370.  It  is  generally  true,  however,  that  in 
order  to  bind  the  firm,  the  partner  contracting  the  debt 
must  have  had  an  original  authority  to  do  so,  and  have 
exercised  it  on  the'  credit  and  account  of  the  firm,  and 
not  on  his  own  exclusive  credit  or  account;  or  else,  the 
transaction  must  have  been  subsequently  ratified  and 
adopted  by  the  firm,  as  one  for  which  they  were  orig- 
inally liable,  or  for  which  they  have  elected  to  become 
jointly  liable,  or  to  give  their  joint  security:  Id.,  148, 
146. 

From  these  principles,  it  will  easily  be  seen  what 
debts  embraced  in  the  assignment  are  partnership  debts, 
and  what  remain  the  separate  debts  of  the  individual 
partners. 

3d.  It  is  also  insisted,  that  the  omission  in  the  deed 
to  state  the  respective  amounts  due  to  a  large  number 
of  the  preferred  creditors,  if  not  sufficient  to  avoid  the 
deed  altogether,  will  at  least,  avoid  it  pro  ianto. 

It  is  certainly  proper,  for    various  reasons,    that  the 
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debt  intended  to  be  secured,  sbould  be  described  with 
sufiScient  certainty,  either  in  the  deed,  or  by  reference 
to  a  schedale  accompanying  it;  and  the  omission  to  do 
so,  if  not  satisfactorily  explained,  cannot  fail  to  excite 
suspicion.  But,  it  would  seem,  from  the  authorities,  that 
if  there  be  nothing  else  to  impeach  the  fairness  and  bona 
Jides  of  the  transaction,  neither  the  validity  of  the  deed, 
nor  the  security  designed  for  the  creditor  whose  debt 
is  omitted  to  be  specified,  will  be  aflFected  thereby.  It 
has  been  held,  that  where  there  was  a  mistake  in  the 
assignment,  in  stating  the  debt  at  less  than  the  amount 
really  due  and  intended  to  be  secured,  that  the  mistake 
might  be  shown,  and  that  the  trust  would  include  the 
true  amount  of  the  debt:  Brown  vs.  Weir,  5  Serg.  & 
Bawle,  401.  See,  also,  2  Metcalf,  105,  to  the  same  effect. 
So,  it  has  been  held  in  Louisiana,  that  the  debt  may 
be  described  by  the  name  of  the  debtor,  and  its  amount 
left  to  be  ascertained :  7  Rob.  La.  Rep.,  1.  And  in  a 
recent  case  in  New  York,  where  the  description  of  the 
creditors  was,  as  a  class  of  "laborers  and  workmen"  of 
the  assignors,  residing  in  Albany  and  Buffalo,  not  men- 
tioning the  names  of  the  persons,  or  the  respective 
amounts  due  to  each,  it  was  held  that  the  assignment 
would  not  be  avoided  on  this  ground:  22  Barbour,  550. 
In  all  such  cases,  however,  it  ought  to  appear  very 
clearly,  that  the  omission  was  not  a  meditated  subter- 
fuge, with  the  view  of  leaving  an  opening  for  fraudu- 
lent or  unfair  practices;  and  the  existence  and  true 
amount  of  the  debt,  at  the  date  of  the  assignment, 
should  be  fully  established. 

4th.    It  is  next  insisted,  that  the   surviving    partners 
had  no  power  to  make  an  assignment  of  the  partnership 
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effects  to  a  trustee,  for  the  benefit  of  creditors,  with  or 
without  preferences,  of  either  the  personalty  or  realty 
belonging  to  the  firm. 

This  objection  presents  a  question  of  serious  difiSculty, 
and  one  upon  which  the  authorities  are  directly  at  vari- 
ance. The  power  of  one  partner  to  make  a  general 
assignment  of  all  the  partnership  property,  so  as  to 
break  up  its  operations,  has  been  regarded  as  doubtful 
by  some  of  the  authorities:  Story  on  Part.,  sec.  101, 
note  4,  and  cases  cited;  Burrill  on  Assignments,  (2d  ed.,) 
45  to  65,  where  the  cases  are  more  fully  referred  to; 
3  Kent's  Com.,  47,  note.  The  current  of  authority, 
however,  is,  perhaps,  in  favor  of  such  a  power:  5  Sneed,  1. 

A  much  more  difiScult  question  is»  as  to  the  power 
of  one  partner,  where  all  are  living,  and  capable  of 
acting  in  the  matter,  and  might  be  consulted,  to  make 
such  an  assignment  of  the  partnership  effects  to  a  trus- 
tee, for  the  benefit  of  creditors,  without  the  consent,  or 
against  the  will,  of  his  co-partners,  even  though  all  the 
creditors  be  admitted  to  an  equal  participation  of  the 
proceeds,  by  the  terms  of  the  assignment.  The  power 
to  make  such  an  assignment  is  denied  by  numerous 
cases,  more  especially  when  it  assumes  to  give  prefei^ 
ences  to  some  of  the  joint  creditors;  and  in  other  cases 
the  power  is  distinctly  maintained.  See  the  authorities 
above  referred  to,  where  most  of  the  cases,  on  both 
sides  of  the  question,  are  noticed. 

The  case  of  Lassell  vs.  Tucker,  5  Sneed,  1,  maintains 
the  doctrine  that  one  partner,  in  the  absence  of  his  co- 
partner, may  make  a  valid  assignment,  to  a  trustee,  of 
all  the  partnership  effects,  for  the  security  and  payment 
of  the  partnership  debts.      This  case  simply  involved  the 
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question  of  the  power  of  one  partner  to  make  such  an 
assignment  in  the  absence  of  the  other.  The  questions 
as  to  the  power  of  giving  preferences,  the  effect  of  the 
dissent  of  the  other  partner  to  such  an  assignment,  were 
not  in  the  case.  In  this  State,  these  are  still  open 
questions,  and  in  regard  to  them,  the  law  can  scarcely 
be  said  to  be  settled. 

If  required  now  to  express  an  opinion,  we  should 
feel  reluctant  to  yield  our  assent  to  the  doctrine,  that 
it  is  compatible  with  the  fundamental  principles  upon 
which  the  partnership  relation  is  based,  that  one  part- 
ner should  bo  held  to  possess  the  authority  to  exclude 
his  co-partner  from  all  participation  in  the  determina- 
tion of  the  question,  whether  or  not  an  assignment  should 
be  made,  and  if  so,  to  whom  made,  and  for  the  benefit 
of  what  creditors  of  the  firm.  The  question  would  be 
different,  of  course,  where  the  emergency  did  not  admit 
of  consultation  with  the  other  partner,  as  if  he  were 
absent,  or  incapable  of  acting  in  the  matter;  and  upon 
this  distinction,  the  case  of  LassoU  vs.  Tucker,  is  not 
inconsistent  with  our   present  views. 

But,  however  this  may  be,  in  a  case  where  the  part- 
ners are  all  living  at  the  time  of  the  assignment;  the 
question,  more  properly  for  our  determination,  in  the 
case  before  us,  is,  whether  or  not,  after  a  dissolution  of 
the  partnership,  by  the  death  of  one  member,  the  sur- 
viving partners  have  authority  to  make  an  assignment 
of  all  the  partnership  eflFects,  real  and  personal,  to  a 
trustee,  with  preference  to  some  of  the  joint  creditors — 
the  partnership  being  insolvent 

We  are  aware,  that  upon  this  question,  as  upon 
most  others    connected   with  this    general    subject,  there 
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are    conflicting  authorities.     See    Story    on    Part.,    and 
Burrell  on  Assignments,  above  referred  to. 

It  seems  to  ns,  that  the  doctrine  which  asserts  such  a 
power  in  the  surviving  partners,  is  reconcileable  with 
the  established  rights,  as  declared  by  law,  of  the  re- 
presentatives of  the  deceased  partner,  as  well  as  of  the 
joint  creditors  of  the  firm,  and  consequently,  cannot  be 
sound. 

All  the  books  agree,  that  a  dissolution  by  the  death 
of  one  partner,  ipso  fado^  puts  an  end  to  the  partner- 
ship: Story  on  Part.,  sec.  342.  The  partners,  from 
the  time  of  dissolution,  became  distinct  persons,  and 
tenants  in  common,  of  the  joint  stock:  3  Kent's  Com., 
(2nd  ed.,  63.)  And  the  personal  representative  of  the 
deceased  partner  becomes  a  tenant  in  common  witli  the 
survivors,  of  all  the  partnership  property  and  eflfects  in 
possession:  Story  on  Part.,  sec.  346.  It  is  ti'ue,  that 
to  a  limited  extent,  and  for  particular  purposes,  the 
partnership  is  said  to  subsist:  that  is,  so  far,  and  only 
so  far,  as  it  may  be  indispensably  necessary  to  enable 
the  surviving  partner  to  wind  up  and  settle  the  afifairs 
of  the  partnership:    i(2.,   344,  325. 

Upon  the  dissolution,  each  partner,  in  the  words  of 
Mr.  Story,  {Ibid.,  sec.  326,)  has  a  perfect  right  to  re- 
quire, that  the  partnership  funds  shall  be  directly  and 
regularly  applied  to  the  discharge  of  the  partnership 
debts  and  liabilities;  and  after  these  are  discharged, 
to  have  his  share  of  the  residue  of  the  partnership 
funds.  And  this  right  is  a  lien  upon  the  partnership 
efifects,  as  between  the  partners.  The  personal  repre- 
sentative of  the  deceased  partner,  has  the  same  lien,  or 
equitable  right;  and  hence,  it  was  not  merely  his  right. 
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but  his  imperative  duty,  to  insist  upon  a  due  and  re- 
gular application  of  the  joint  effects,  to  discharge  the 
joint  debts,  and  after  that,  to  receive  and  apply  the 
residue  in  the  proper  discharge  of  his  trust:  /d.,  361. 
This  is  a  right,  and  a  duty  which  the  personal  repre- 
sentative cannot  surrender,  or  forego.  It  is  enjoined 
upon  him  by  law.  How  then  can  it  be  held,  that,  in 
direct  opposition  to  this  right  and  duty,  and  lien  of  the 
personal  representative,  the  surviving  partners  may  as- 
sign the  effects  to  a  trustee,  to  be  disposed  of  as  they 
may  choose  to  direct,  among  their  favorite  creditors? 
How  can  this  consist  with  the  acknowledged  lien  of 
personal  representative — or,  how  can  it  be  said  to  be 
within  the  scope  of  the  proper  duty  and  power  of  the 
surviving  partners? 

And  the  doctrine,  it  is  obvious,  is  no  less  inconsis- 
tent with  the  rights  of  the  joint  creditors,  who  have 
also  an  equity,  or  quasi  lien,  under  and  through  the  spe- 
cific lien  of  the  partners  themselves,  entitling  them  to 
have  the  partnership  effects  ratdtiy  appropriated  to  the 
discharge  of  each  and  all  of  the  joint  debts,  in  case  of 
a  dissolution,  by  the  death  or  bankruptcy  of  one  of  the 
partners:    Ibid.,  sec.   361;    2  Story's  Bq.  Jur.,   1253. 

This  well  established  equity,  of  all  the  joint  creditors, 
(in  case  of  a  dissolution  by  the  death  or  bankruptcy 
of  one  partner,)  to  have  an  equal  distribution  of  the 
partnership  effects,  cannot,  possibly,  as  it  seems  to  us, 
be  reconciled  with  the  supposed  authority  of  the  surviv- 
ing partners,  to  make  an  assignment  of  all  the  effects, 
and  thereby,  either  wholly  or  partially,  to  defeat  the 
rights  of  a  portion'  of  the  creditors:  These  conflicting 
rights  cannot  co-exist. 
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5th.  Another  insuperable  objection  to  this  particular 
assignment,  grows  out  of  the  provisions,  conferring  upon 
the  trustee  an  unlimited  discretion,  as  to  the  "terms  and 
conditions''  of  the  sale;  and,  in  effect,  putting  it  in  his 
power  to  delay,  for  a  period  of  "eighteen  months,"  be- 
fore he  could  be  forced  to  make  a  sale. 

In  noticing  this  objection,  we,  of  course,  have  no  re- 
ference to  ordinary  assignments:  For,  as  a  general  rule, 
it  is  well  settled  in  this  State,  and  elsewhere,  that  a 
reasonable  discretion  given  to  the  trustee,  in  regard  to 
the  terms  of  sale,  or  the  giving  a  reasonable  length  of 
time  for  the  execution  of  the  trust,  will  not  affect  the 
validity  of  the  assignment. 

The  objection  is  restricted  to  this  peculiar  case:  The 
case  of  an  insolvent  partnership,  dissolved  by  the  death 
of  one  of  the  partners.  In  such  a  case,  it  seems  to 
us,  that  the  discretion  attempted  to  be  given  to  the 
trustee,  in  respect  to  the  terms  of  sale,  and  the  time 
within  which  the  trust  shall  be  executed,  is  equally  at 
variance  with  the  prescribed  duty  of  the  surviving  part- 
ner, and  the  recognized  rights  of  the  creditors  of  the 
firm.  In  such  a  case,  it  is  alike  the  duty  of  the  sur- 
viving partners,  and  the  right  of  the  creditors,  to  have 
the  effects  of  the  dissolved  and  insolvent  concern,  con- 
verted into  mone}',  without  any  unnecessary  delay,  and 
applied  to  the  payment  of  the  debts.  And,  by  the  im- 
plied terms  of  the  contract  of  partnership,  as  well  as 
by  implication  of  law,  the  surviving  partners,  themselves, 
if  capable  of  acting  in  the  matter,  are  the  proper  per- 
sons upon  whom  this  responsible  trust  is  devolved. 
The  attempt  of  the  surviving  partners  to  throw  off  this 
responsibility  upon  a  stranger,  and  to  commit  the  inter- 
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ests  of  the  represeutative  of  the  deceased  partner,  and 
the  creditors,  to  his  mere  judgment  and  discretion,  and 
withal,  to  interpose  a  delay  of  eighteen  months,  before 
he  can  be  called  npon  to  execute  the  trust,  is,  in  our 
opinion,  contrary  to  the  clearly  established  legal  and 
equitable  rights  of  the  representative  of  the  deceased 
partner,  and  the  creditors  of  the  firm;  and  consequently, 
cannot  be  allowed. 

6th.  In  regard  to  the  real  estate:  The  doctrine  that 
one  partner  may  dispose  of  all  the  partnership  property 
and  cflFects,  for  any  and  all  purposes  within  the  scope 
and  objects  of  the  partnership,  and,  in  the  course  of  its 
trade  and  business,  is,  upon  general  principle,  confined 
strictly  to  personal  property,  and  does  not  extend  to 
real  estate,  held  by  the  partnership.  In  such  a  case, 
one  partner  cannot  transfer  the  real  property  belonging 
to  the  firm,  for  it  belongs  to  the  partners  as  tenants 
in  common,  and  neither  partner  can  convey  more  than 
his  undivided  interest:  Story  on  Part.,  101,  94,  92; 
2  Story's  Eq.  Jur.,  sec.  1207.  It  is,  nevertheless  true, 
that  all  real  estate  purchased  for  the  partnership,  and 
paid  for  out  of  the  funds  thereof,  is  regarded  as  part 
of  the  partnership  stock  and  eflFects,  in  the  view  of  a 
Court  of  Equity,  if  not  of  Courts  of  Law.  No  matter 
how  the  title  may  stand  at  law,  or  in  whosesoever  name 
it  may  be,  it  will  in  equity,  be  treated  as  belonging  to 
the  partnership:  Ibid,  92,  98.  But  still,  according  to 
the  settled  general  law,  there  is  no  survivorship  in  the 
real  estate  of  the  partnership:  Ibid,  sec.  92;  2  Story's 
Eq..  Jur.,  sec.  1207. 

But  by  our  Act  of  1784,  ch.  22,  sec.  6,  which  abol- 
ishes joint  tenancy,  it  is  provided:    "That  estates  held 
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in  joint  tenancy,  for  the  purposes  of  carrying  on  and 
promoting  trade  and  commerce,  or  any  other  useful  work 
or  manufacture,  established  and  pursued  with  a  view  of 
profit  to  the  partners  therein  concerned,  sliaU  be  vested 
in  the  surviving  'partner  or  partners,  in  order  to  enable 
him  or  them  to  settle  and  adjust  the  partnership  business, 
and  pay  off  the  debts  which  may  have  been  contracted  in 
pursuit  (/  the  said  joint  business,''  &c.  Upon  the  con- 
struction of  this  Act,  it  was  held,  in  the  case  of  Mc- 
Alister  vs.  Montgomery,  3  Hayn.,  94,  that  the  property 
remains  in  the  survivor  till  the  partnership  be  ^  set- 
tled; and  that  sales,  in  the  meantime,  of  land  held  for 
the  purposes  of  the  business,  are  as  valid  as  sales  of 
personal  property,  under  the  same  circumstances.  See, 
also,  6  Yer.,  20.  But  nothing  in  the  Act  of  1784,  or 
in  the  cases  referred  to,  gives  any  support  to  the  assign- 
ment of  the  real  estate  made  by  the  surviving  partners 
in  the  present  case. 

7th.  Another  question  is  presented:  It  has  been 
already  stated  that  the  trustee,  in  the  interval  between 
the  date  of  his  qualification  and  the  service  of  the  at- 
tachment, actually  realized  upwards  of  $15,000  of  the 
trust  funds,  which  he  appropriated  to  the  satisfaction  of 
his  own,  and  other  preferred  debts.  The  question  is,  can 
these  payments  be  allowed  to  stand?  We  think  not. 
The  assignment  being  unauthorized,  and  in  violation  of 
the  rights  of  the  joint  creditors  to  share  ratably  the 
effects  of  the  insolvent  firm,  it  necessarily  follows,  that 
the  appropriation  of  the  fund  made  by  the  trustee  was 
unauthorized  and  unequitable,  as  against  the  complain- 
ants. 

The  individual  creditors  of   the  several  partners  had 
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no  equity  whatever  to  receive  anything,  until  after  the 
joint  creditors  were  first  satisfied;  and  the  joint  credi- 
tors, embraced  in  the  preferred  list,  had  no  equity  to 
receive  anything  more  than  their  ratable  share,  with  the 
other  joint  creditors,  of  the  eflFects  of  the  insolvent  firm. 
Consequently,  the  separate  creditors  of  the  partners  must 
refund  the  respective  amounts  paid  to  them  by  the  trus- 
tee, with  interest  thereon.  And  such  of  the  joint  cred- 
itors as  may  have  received  from  the  trustee,  beyond 
what  shall  be  ascertained  to  be  their  respective  ratable 
shares  of  the  entire  fund,  will  likewise  be  required  to 
refund  the  excess,  with  interest  thereon.  And  if,  after 
satisfaction  of  the  joint  creditoi*s,  any  surplus  should  be 
left,  it  will  be  subject  to  a  ratable  division  among  the 
separate  creditors. 

The  decree  will  be  afiSrmed,  and  the  cause  remanded 
for  an  account,  and  such  further  proceedings  as  may  be 
thought  necessary,  with  leave  to  amend,  by  bringing 
the  several  parties  to  whom  payments  may  have  been 
made  by  the  trustee,  before  the  Court. 


Kirk  vs.  York  and  Wife. 


I.  Tmants  for  life  in  slave,  fnay  sue  for  value.  Tork  and  WiAs,  who  were 
tenants  for  life  in  a  slave,  sued  Kirk  for  a  conYersion  of  the  slaTe, 
and  recovered  $1,000,  the  full  valae  of  the  slave.  Held,  that  the  ob- 
jection that  the  plaintiffs  were  not  entitled  to  recover  more  than  the 
value  of  the  life-estate  in  the  slave,  oannot  be  urged  hy  the  plaintiffs 
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in  error,  as  a  ground  of  reversal;  no  such  objection  haTing  been  made 
in  the  Court  below. 

2.  JBusband  is  a  competent  teitneta  upon  a  release  rf  himself  and  wife.  The 
husband,  whose  wife  has  a  remainder  interest  in  a  slave,  is  a  compe- 
tent witness  for  the  tenants  for  life  in  such  slave,  upon  his  signing 
with  his  wife,  a  release  of  all  which  they  have,  or  may  acquire,  in 
and  to,  any  sum  of  money  that  may  be  recovered  in  the  suit  in  which 
he  is  offered  as  a  witness.  This  is  so,  although  the  release  may  be 
inoperative  as  to  the  wife,  because  not  executed  in  such  a  manner  as 
to  bind  her.  It  is  enough  to  obviate  the  objection  to  his  competency, 
that  his  interest  Is  divested. 


FROM  BUTHEBFORD. 


This  is  an  action  of  Trover  for  a  slave.  There  was 
a  judgment  at  the  July  Term,  1860,  in  favor  of  York  and 
Wife,  of  11,000,  the  full  value  of  the  slave.  Judge  Hugh 
L.  Davidson,  presiding.     Kirk  appealed. 

E.  A.  Keeble  and  Joseph  B.  Palheb,  for  Kirk. 
John  W.  Bubton,  for  York  and  Wife. 
MoEiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  Trover,  for  the  wrongful  conver- 
sion of  a  slave,  hired  by  York  and  wife,  to  Eirk,  for  the 
year  1856.  The  plaintiff  recovered  judgment  for  81,000 ; 
which,  from  the  proof,  was  the  full  value  of  the  slave. 

The  title  to  the  slave,  by  the  Will  of  Charles  Puckett, 
(father  of  Mrs.  York,)  was  in  Mrs.  York  for  l^e,  with 
remainder  to  her  children. 

No  objection  appears  to  have  been  made,  on  the  trial, 
to  a  recovery  by  the  plaintiffs,  (who  sued  as  the  absolute 
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owners  of  the  property,)  of  the  full  value  of  the  slave, 
though  vested  with  only  a  life  interest  in  the  wife.  The 
only  question  properly  presented  by  the  record,  is  in  re- 
spect to  the  competency  of  the  witness,  Wright,  who  was 
admitted  to  give  evidence  for  the  plaintiflFs,  after  being 
objected  to  by  the  defendant. 

Wright  intermarried  with  Mahala  York,  (the  daughter 
of  plaintiff,  Mrs.  York,)  one  of  the  several  owners  of  the 
remainder  interest  in  the  slave  in  question. 

To  obviate  the  objection  to  his  competency,  Wright 
and  wife  executed  a  release  of  all  the  interest  *'which  we 
have,  or  may  acquire,  in  and  to  any  sum  of  money  that 
may  be  recovered  of  John  Kirk,  in  the  suit  now  pending," 
&c.  And  thereupon,  Wright,  the  husband,  was  held  com- 
petent, and  was  examined  for  the  plaintiffs ;  to  which  de- 
fendant objected.  The  objection,  that  the  plaintiffs  were 
not  entitled  to  sue  for,  or  recover,  more  than  the  value 
of  their  life  interest  in  the  slave,  cannot  now  be  urged 
by  the  plaintiff  in  error,  as  a  ground  of  reversal — no  such 
objection  having  been  made  in  the  Court  below.  It  can 
only  be  incidentally  considered,  in  so  far  as  it  may  be 
necessarily  involved  in  the  question  of  the  competency  of 
the  witness,  Wright. 

If  the  recovery  had  only  been  sought  for  the  value  of 
the  life  interest  of  the  plaintiffs  in  the  slave,  perhaps,  no 
valid  objection  could  have  been  made  to  the  competency 
of  the  witness ;  for,  in  the  recovery  of  damages,  to  that 
extent,  neither  he,  nor  his  wife,  as  one  of  the  owners  of 
the  interest  in  remainder,  would  have  had  any  legal  in- 
terest in  the  event  of  the  suit — though  interested  in  the 
question,  perhaps. 

But,  taking  the  case  as  it  stands — the  entire   value  of 
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the  slave  having  been  sued  for,  and  recovered,  by  the 
tenants  for  life — can  the  witness  be  regarded  as  disqualifi- 
ed, on  the  ground  of  interest? 

As  husband,  merely,  of  one  of  the  owners  of  the  remain- 
der interest,  he  certainly  has  no  present  interest,  as  it  is 
only  in  the  double  contingency  of  his  surviving  his  wife, 
and  the  tenant  for  life  also,  that  he  can  acquire  any  fu- 
ture interest.  His  marital  right  cannot  attach,  until  the 
falling  of  the  life  estate;  and  even  then,  (in  the  event  of 
his  surviving  his  wife,)  before  distribution  of  the  slaves, 
she  may  exclude  his  right,  by  asserting  her  equity  to  a 
settlement  upon  her,   to  her  separate  use. 

It  might  well  be  doubted,  whether  such  an  interest 
is  not  too  contingent  and  remote  to  disqualify  the 
witness. 

But,  be  this  as  it  may,  the  release  operates  upon  all 
the  interest  of  the  husband,  and  estops  him,  to  set  up 
any  claim  to  any  portion  of  the   damages  recovered. 

This  is  so,  although  the  release  may  be  inoperative 
as  to  the  wife,  because  not  executed  in  such  a  manner 
as  to   bind   her. 

It  is  enough,  to  obviate  the  objection  to  his  compe- 
tency,  that  his   interest  is  divested. 

If  it  were  conceded,  for  argument's  sake,  that,  in 
equity,  the  owners  of  the  remainder  interest  in  the 
slave,  including  Mrs.  Wright's,  might  be  set  up,  claim 
to  the  entire  amount  of  damages  recovered  in  the  pre- 
sent action,  allowing  to  the  latter  the  annual  interest 
upon  the  fund  during  the  continuance  of  her  life  inter- 
est, in  lieu  of  her  interest  in  the  slave;  the  admission 
would  be  unavailing,  because  the  release  would  as  effectu- 
ally preclude  the  husband  from  asserting  any  claim  to  the 
29 
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fund  in  equity,  (if  such  a  suit  might  be  maintained,)  as  in 
the  present  suit  at  law. 

Or,  if  it  even  be  assumed,  that  the  owners  of  the  re- 
mainder interest,  (who  are  not  parties  to  the  present  suit,) 
might  bring  another  action  against  Eirk,  to  recover  dam- 
ages for  the  value  of  their  interest  in  the  slave,  (though 
we  intimate  no  opinion  upon  the  question,  whether  or  not 
they  might  do  so,)  it  is  clear,  that  the  right  to  do  so,  if 
admissible  to  exist,  would  have  no  influence  upon  the  ques- 
tion of  Wright's  competency  in  the  present  suit :  because, 
the  right  and  interest  of  the  remainderman,  are,  in  this 
view,  entirely  separate  and  distinct  from  those  of  the  ten- 
ant for  life. 

■ 

There  is  no  error  in  the  judgment,  and  it  will  be  af- 
firmed. 


Watbbs  and  Wipe  vs.  Barton  et  da. 


1.  Powers  or  evert  j^yf**'^*'"'^  ^^^iUiUifTi*  ^f ,  actions^  Every 
severeJgntY  poflsessea  the  power  to  regulate  rights  of  property,  sitaate 

wUhin  its   jurisdiction.       Tf.    )|paj  limW  yightji  <%€    ut*A.inn  ij\    prpaftriKoii 

periods,  and  at  the  expiratiQn  o^  perioda  extinguish  title  or  clftim. 

2.  Sams.  g/Zg  <p  ^^^i»rt^t  Tf  ik  pAfti^iye  title  to  property  be  acquired, 
and  perfected  by  the  local  law,  where  the  property  was  situat-ed  at 
fTiBfim^,  mifth  titJn  cannot  ^>e  aflFected.  or  defeated  by  the  removal  of 
the  property  to  another  country^  by  the  poaseesort  or  by  its  removal  by 
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another,  withonthis  co«?fi">     Tn  g^g^  &  y.^Bft,  U  la  ti^f  ma^f  pf]»|^^  ^^UtAy^ 

theoWUgr  Was  resJfiffn*  wWhin  f^a  tj^^  j^]|p«Hi<»finn  ftf   fhft  Ift<».a1  1^^  ]yy 

which  he  became  invested  with  the  title*    


FROM  CANNON. 


This  cause  was  heard  before  Chancellor  B.  L.  RiDLfilY, 
at  the  October  Term,  1860.  There  was  a  decree  in  favor 
of  complainants.    Respondents  appealed. 

J.  L.  Fare  and Barton,  for  complainants. 

W.  P.  HiCKBRsoN  &  Edmund  Cooper,  for  respondents. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Conrt. 

The  complainant,  Elizabeth,  is  the  only  child  of  David 
A.  Barton,  who  died  in  Texas,  in  December,  1844,  leav- 
ing the  complainant,  his  only  distributee,  then  an  infant 
of  about  eleven  months  old. 

This  bill  was  filed  originally,  in  the  name  of  her  next 
friend,  to  recover  two  slaves,  named  Henry  and  Mack, 
claimed  to  have  been  the  property  of  said  D.  A.  Barton, 
who  died  intestate. 

The  allegations  and  proof,  in  regard  to  the  ownership 
of  said  slaves,  by  David  A.  Barton,  is  contradictory. 
For  the  complainants,  it  is  alleged,  that  Joshua  Barton, 
the  father  of  David  A.,  made  a  pard  gift  of  the  slaves 
to  him.  The  defendants  deny  the  gift,  and  allege,  that 
the  slaves  were  merely  loaned  by  the  father  to  his  son, 
for  the  period  of  two  years,  at  the  expiration  of  which 
time  they  were  to  be  returned. 
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The  proof  shows,  that  in  September,  1842,  the  intes- 
tate, David  A.,  whose  residence  was  in  Texas,  was  on  a 
visit  to  his  father's  family,  who  resided  in  Cannon  Coun- 
ty, Tennessee,  and  that,  about  to  return  home,  Joshua 
Barton,  his  father,  placed  said  two  slaves  in  his  posses- 
sion, to  take  with  him  to  Texas ;  that  he  did  take  them 
with  him  to  his  home,  in  Texas,  where  he  arrived  about 
the  15th  of  October,  1842;  and  that  he  retained  posses- 
sion of  the  slaves,  and  claimed  them  as  his  own  property, 
from  that  date,  until  his  death,  which  happened  on  the 
20th  of  December,  1844,  being  a  period  of  more  than  ttoo 
years;  and  that  after  his  death,  they  came  into  the  pos- 
session of  the  administrator  of  his  estate,  who  delivered 
them  into  the  custody  of  the  guardian  of  the  complain- 
ant, with  whom  they  remained,  until  November,  1845, 
when  by  the  projcurement  of  Joshua  Barton,  they  were 
enticed  away  and  brought  to  Tennessee,  and  taken  pos- 
session of  by  Joshua  Barton,  who  claimed  them  as  his 
property;  and  who,  shortly  afterwards,  delivered  the 
slave,  Mack,  into  the  possession  of  his  son-in-law,  the 
defendant,  Ramsey,  who  still  has  him  in  his  possession  ; 
and  at  a  later  period,  he  disposed  of  Henry,  to  his  son, 
the  defendant,  William,  who  still  retains  him. 

Joshua  Barton  died  in  the  Spring  of  1858,  the  de- 
fendant, William,  is  the  personal  representative  of  his 
•estate,  and  the  other  defendants,  are  the  legatees  and 
devisees  under  his  Will. 

We  do  not  deem  it  necessary  to  comment  upon  the 
conflicting  testimony,  in  detail,  with  the  view  of  sustain- 
ing our  conclusion  as  to  its  effect.  Suffice  it  to  say, 
that  upon  a  review  of  all  the  evidence,  and  more  espe- 
cially the  declarations  of  Joshua   Barton,  as   proved   by 
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Stokes  and  Farmer,  at  the  time  the  slaves  were  brought 
back  from  Texas,  in  November,  1845,  the  preponderance 
of  the  proof,  in  our  opinion,  is,  that  the  transaction  was 
a  gift,  and  not  a  loan,  of  the  slaves,  by  Joshua  Barton, 
to  his  son,  David  A. 

This  brings  us  to  the  question  of  law,  arising  upon 
the  facts  stated ;  namely :  Whether  or  not,  under  the 
Statute  of  Limitations  of  Texas,  David  A.  Barton  ac- 
quired  such  a  title  to  the  slaves,  as  will  entitle  the  com- 
plainants, suing  in  his  right,  to  recover  them  in  the 
Courts  of  this  State. 

By  the  Statute  of  Texas,  suit  must  be  commenced,  in  a 
case  like  this  present,  "  within  ttoo  years,  next,  after  the 
cause  of  such  action,  or  suit,  and  not  after :"  See  Hart- 
ley's Dig.,  Art.  2377;  and  this  Statute  "applies  no  less 
to  foreign  than  to  domestic  claims:''  lb.,  Art.,  2398. 

In  the  construction  of  this  Statute,  it  has  been  de- 
clared by  the  Supreme  Court  of  that  State,  that  its  eflfect 
is,  not  only  to  bar  the  rights  of  action  of  tlie  former 
owner,  but  also,  to  extinguish  his  right;  and  to  vest  tho 
right  of  property  absolutely  in  the  adverse  possession,  so 
that  if,  after  the  bar.  had  been  completed,  the  former 
owner  should  regain  the  possession,  the  possessor  might 
maintain  an  action  against  him  for  the  recovery  of  the 
property :    See   9  Texas  Rep.,   123. 

For  the  defendants,  it  is  insisted,  that,  inasmuch  as  by 
the  Statute  of  this  State,  where  the  suit  is  brought,  an 
adverse  posvsession  of  three  years  is  required  to  give  title, 
under  a  void  parol  gift  of  slaves,  our  own  law,  and  not 
that  of  Texas,  must  govern  the  decision  of  the 
case. 

The  counsel  on  both  sides,  refer  to  Story's  Conflict  of 
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Laws,  sec.  582;  but  they  differ  in  their  understanding  of 
the  import  of  that  authority. 

The  counsel  for  the  defendants,  admit,  that  if  hoth 
parties  had  been  resident  within  the  jurisdiction  of  Texas, 
during  the  whole  period  prescribed  by  the  law  of  that 
State,  to  complete  the  bar,  the  title  thus  acquired  by  the 
possessor,  might  be  set  up  by  the  complainants,  in  our 
Courts,  in  the  present  case,  and  a  recovery  of  the  slaves 
be  effected  by  force  thereof. 

But,  forasmuch  as  Joshua  Barton  was  a  resident  of 
Tennessee,  and  not  subject  to  the  jurisdiction  or  laws  of 
Texas,  during  the  period  the  slaves  were  in  adverse  pos- 
session of  David  A.  Barton,  in  that  State,  it  is  denied, 
that  any  such  effect  can  be  predicated  of  the  Statute  of 
that  State.  Mr.  Story  put  this  case :  Suppose  personal 
property  is  adversely  held  in  a  State,  for  a  period  be- 
yond that  prescribed  by  the  laws  of  that  State;  and  after 
that  period  has  elapsed,  the  possessor  should  remove  into 
another  State,  which  has  a  longer  period  of  prescription, 
or  is  without  any  prescription ;  could  the  original  owner 
assert  a  title  there  against  the  possessor,  whose  title,  by 
the  local  law,  and  the  lapse  of  time,  had  become  final 
and  conclusive  before  the  removal?  It  has  certainly  been 
thought,  says  the  author,  that,  in  such  a  case,  the  title  of 
the  possessor  cannot  be  impugned:  See  sec.  582,  and 
cases  referred  to  in  note  2. 

The  case  supposed  above,  as  we  understand  the  author, 
is,  in  principle,  precisely  the  present  case.  Every  sover- 
eignty possesses  the  undoubted  power  to  regulate  the 
rights  of  property  situate  within  its  own  jurisdiction. 

It  may  limit  all  rights  of  action  to  certain  prescribed 
periods,  and  may  ordain  that,  after  the   expiration  of  the 
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periods  thus  prescribed,  not  only  the  right  of  action,  but 
the  claim  or  title  likewise,  shall  be  extingaished. 

And  if  a  positive  title  to  property  be  then  acquired, 
and  perfected  by  the  local  law  of  the  place,  where 
situate  at  the  time,  upon  what  sound  principle  can  it  be 
maintained  that  such  title  can  be  affected  or  defeated  by 
the  removal  of  the  property  to  another  country,  by  the 
possesor,  or  by  its  removal  by  another,  without  his  con- 
sent? 

In  such  a  case,  can  it  be  material  whether  or  not  the 
former  owner  was  resident  within  the  jurisdiction,  by 
whose  local  law  the  possessor  had  become  vested  with  an 
absolute  title  to  the  property  ?  If  it  be  said,  that  the 
former  owner,  by  residing  within  the  jurisdiction,  during 
the  period  prescribed,  voluntarily  subjected  himself  to  the 
operation  of  the  local  laws  of  the  place,  and  therefore 
cannot  complain  that  his  right  is  taken  away  by  those 
laws,  as  the  result  of  his  own  laches,  may]  it  not  be 
said  with  quite  as  much  reason,  and  force  of  argument, 
that,  by  knowingly  suffering  his  property  to  be  taken, 
and  to  remain  within  the  jurisdiction,  during  the  period 
prescribed  by  the  local  law,  he  thereby  voluntarily  subjected 
his  property,  and  rights  to  the  operation  of  such  local 
laws? 

In  the  latter  case,  as  much  as  in  the  former,  the 
loss  of  his  right  is  the  result  of  his  own  laches. 

Our  conclusion,  therefore,  is,  that  under  the  law  of 
Texas,  the  title  of  Joshua  Barton — though  not  a  resi- 
dent of  that  State — was  extinguished,  and  the  title  per- 
fected in  David  A.  Barton;  and  that  the  title  thus  ac- 
quired, may  be  set  up  by  the  complainants,  in  the 
Courts  of  this  State,  against  those  claiming  the  slaves,  by 
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the    BQbsequent    disposition    of    them    made    by    Joshua 
Barton. 

Decree  aflSrmed. 


LowRY  et  cUs.  V8,  Brown  et  afo. 


The  rule  is  well  settled,  and  presumed  to  be  known  to  every  purchaser  of 
real  property,  that  in  the  absence  of  fraud,  his  only  indemnity,  (in 
case  of  failure  of  title,)  depends  upon  the  covenants  in  his  deed,  and, 
if  he  accepts  a  deed  without  sufficient  covenants  for  his  security,  and 
there  be  no  elements  of  fraud,  or  mistakes,  or  other  equity  in  the 
transaction,  he  takes  the  title  at  his  own  ripk,  and  is  without  remedy, 
either  in  law  or  equity,  in  case  of  failure  of  the  title.  From  this  es- 
tablished principle  of  law,  and  the  common  usage,  with  us,  of  requir- 
ing general  covenants,  it  would  seem  that  the  vendor's  refusal  to  give, 
and  the  purchaser's  agreement  to  accept,  a  deed,  without  such  cove- 
enants,  furnish  a  reasonable  ground  of  presumption  of  mutual  knowl- 
edge, or  at  least  of  suspicion  of  some  defect  of  title.  The  refusal  of 
the  vendor,  (unless  satisfactorily  explained,)  to  take  upon  himself  the 
ordinary  liabilities  in  such  cases,  is  sufficient  to  put  every  one,  of  or- 
dinary prudence,  upon  inquiry  as  to  the  sources  and  validity  of  the 
title  thus  brought  under  suspicion  by  the  vendor's  declining  to  give 
the  general  covenant  usual  in  such  cases.  This  presumption,  especi- 
ly  when  coupled  with  the  additional  one,  arising  from  the  intimate 
relations  between  the  defendant  and  Allman,  and  the  means  of  knowl- 
edge open  to  the  former,  as  to  the  circumstances  and  condition  of  the 
latter,  are  facts,  sufficient  to  charge  the  defendant  with  constructive, 
if  not  actual,  notice  of  the  trust  attached  to  the  property  in  favor  of 
the  complainants. 


FROM  RUTHERFORD. 


There  was  a  decree  in  this  case,  at  the Term  of  the 

Chancery  Court,  1868,  Chancellor  B.  L.  Ridley,  presiding, 
in  favor  of  complainants.     Respondents  appealed. 
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Edmond  Cooper  and  J.  M.  Avant,  for  complainants. 
E.  A.  Eeeblg  and  Jo.  6.  Palmer,  for  respondents. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainants  are  the  children  and  heirs  of  James 
Lowry,  who  died  intestate,  about  the  year  1883.  They 
brought  this  bill,  to  recover  a  lot  in  the  town  of  Mur- 
freesboro,  alleged  to  have  been  purchased  with  their  mo- 
licji  by  their  guardian,  in  his  oton  name. 

The  widow  of  the  intestate  took  out  letters  of  adminis- 
tration upon  the  intestate's  estate :  and  afterwards,  in  the 
year  1836,  intermarried  with  one  Richard  Allman,  from 
whom  she  separated  in  about  a  year  after  the  marriage. 
Shortly  after  the  marriage,  said  Allman  was  appointed 
guardian  for  complainants,  who  were  then  infants  of  ten- 
der age.  Some  time  after  his  appointment  as  guardian, 
said  Allman  purchased  the  house  and  lot  in  question,  for 
which  he  paid  the  sum  of  $1,800.  In  1842,  Alhnan  was 
declared  a  bankrupt,  and  said  house  and  lot  were  sold  by 
the  assignee  in  bankruptcy,  and  purchased  by  Walker  & 
Edwards,  who,  in  184b,  sold  and  conveyed  the  same  by 
deed  of  quit  dainty  to  tho  defendant  Brown,  for  the  sura 
of  $1,400.00.  Allman  died  before  the  filing  of  this  bill, 
leaving  his  widow  surviving  him. 

The  bill  charges  that  the  entire  consideration  money 
of  the  property,  was  paid  out  of  the  funds  belonging  to 
the  complainants,  in  the  possession  of  Allman,  as  their 
guardian,  and  that  defendant,  Brown,  purchased  the  pro- 
perty with  a  full  knowledge  of  that  fact.  The  proof 
shows,  that  James  Lowry,  the  father  of  complainants,  left 
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an  estato  of  the  value  of  some  three  or  four  thousand  dol- 
lars, which  had  been  mostly  converted  into  money,  prior 
to  the  marriage  of  Mrs.  Lowry  with  AUman.  The  widow 
of  Allman,  (formerly  Mrs.  Lowry,  and  administratrix  of 
said  Lowry's  estate,)  was  examined  as  a  witness  for  com- 
plainants. She  proves  very  fully,  if  her  testimony  be  ad- 
missible, the  allegation  of  the  bill,  tbfit  the  purchase  was 
made  by  her  husband,  Allman,  with  the  money  of  his 
wards.     Her  competency  as  a  witness,  however,  is  denied. 

But,  aside  from  her  testimony,  there  is  other  testimony 
sufficient,  perhaps,  to  support  the  bill.  The  witness,  Mrs. 
Dill,  proves  expressly,  that  at  a  time  subsequent  to  the 
purchase  of  the  property  by  Brown,  Allman  told  her,  that 
he  had  paid  for  the  property  with  money  belonging  to  his 
wards. 

Leaving  out  of  view,  the  general  understanding  of  the 
neighbors,  that  such  was  the  fact,  the  character,  and  pecu- 
niary condition  of  Allman,  at  the  time  of  the  purchase,  as 
proved  by  most  of  the  witnesses,  are  perauasive  of  the 
truth  of  the  bill.  He  was  a  man  of  profligate  character, 
a  drunkard  and  gambler:  whose  employment  was  that  of 
"keeper  of  a  small  tippling  grocery."  Notwithstanding 
the  vague,  general  estimate,  and  statements  of  some  of  the 
witnesses,  it  is  utterly  imposisible  to  resist  the  conclusion, 
that  he  was  not  possessed  of  the  means  of  making  the 
purchase,  otherwise  than  by  the  misappropriation  of  the 
trust  fund  in  his  hands,  in  whole,  or  in  part,  at  least. 

The  defendant,  Brown,  in  his  answer,  denies  that  he 
purchased  the  property  with  the  knowledge  of  the  fact, 
that  it  had  been  paid  for  by  Allman,  with  the  money  of 
his  wards,  and  asserts  that  he  is  a  bona  fide  pui*chaser  for 
a  valuable  consideration,  without  notice. 
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This  ground  of  defense  cannot,  we  think,  be  sustained, 
in  view  of  all  the  circumstances  of  the  case.  The  proof 
abundantly  establishes,  that  there  existed  a  great  intimacy 
between  the  defendant  and  Allman,  for  a  long  time  previ- 
ous to  the  purchase  of  the  property  by  the  latter.  They 
lived  in  the  same  village,  were  engaged  in  the  same  busi- 
ness, and  their  associations  and  intercourse,  were  constant, 
familiar,  and  apparently  confiding ;  and  it  is  almost  im- 
possible to  resist  the  conclusion,  that  the  defendant  could 
not  possibly  have  been  ignorant  of  the  fact,  notorious  to 
every  one,  that  Allman  was  not  possessed  of  the  means  of 
paying  for  the  property  in  any  other  way  than  by  the 
use  of  the  funds  of  his  wards.  And  that  he  did  misapply 
the  fund,  and  utterly  fail  to  account  to  his  wards  for  the 
same,  except  some  small  amounts  for  tuition  and  clothing, 
is  shown  by  his  last  settlement  with  the  Clerk,  in  1842. 

But,  another  matter  relied  on  to  charge   the   defendant 
with   notice  in    regard    to  the  title,  is,  that  he  agreed  to    ^ 
accept,  and  did    receive,    a  mere  quit  daim  deed  for   the    / 
property. 

From  this  fact  alone,  it  is  insisted,  the  law  presumes 
notice  of  the  defective  title  of  his  vendor.  The  authori- 
ities  referred  to  on  this  point,  are  not  very  satisfactory, 
nor  do  they  agree.  Mr.  Rawle,  in  his  work  on  Cove- 
nants for  Title,  seems  to  be  of  opinion,  tliat  no  presump- 
tion of  notice  can  properly  arise  from  the  absence  of  gen- 
eral covenants  in  the  deed:  page  561. 

On  the  other  hand,  Justice  Story,  in  the  case  of  Oliver  vs. 
Piatt,  3  Howard's  Rep.,  333,  regards  it  as  an  important 
circumstance,  that  a  quit  claim  deed  only  was  given — the 
legal  eflFect  of  which  was,  to  convey  merely  the  vendor's 
interest  in  the  property ;    and  under  such   circumstances, 
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he  says,  it  is  difiScult  to  conceive  how  the  purchaser 
can  claim  protection  as  a  bona  fide  purchaser,  for  a  valu- 
able consideration,  without  notice,  against  any  title  para- 
mount to  that  of  the  vendor  which  attached  itself  as  an 
unextinguished  trust,  to  the  property.  There  is  much 
plausibility  in  this  view. 

The  quit  claim  deed  merely  places  the  purchaser  in 
the  shoes  of  his  vendor,  with  reference  to  the  title,  and 
only  protects  him  against  the  claims  of  the  latter  as 
those  deriving  title  under  him  ;  whereas,  the  general  cov- 
enant of  warranty  secures  him  against  all  persons  setting 
up  claim  by  title  ;  that  is,  against  all  but  naked  tres- 
passers. 

The  rule  is  well  settled,  and  is  presumed  to  be  known 
to  every  purchaser  of  real  property,  that,  in  the  absence 
of  fraud,  his  only  indemnity,  in  case  of  failure  of  title,  de- 
pends upon  the  covenants  in  his  deed  ;  and  if  he  accepts 
a  deed  without  sufficient  covenants  for  his  security,  and 
there  be  no  element  of  fraud,  mistake,  or  other  equity  in 
the  transaction,  he  takes  the  title  at  his  own  risk,  and  is 
without  remedy,  either  at  law  or  in  equity,  in  the  event 
of  failure  of  title :  4  Kent's  Com.,  522,  523,  and  notes. 

From  this  established  principle  of  law,  and  the  almost 
invariable  usage,  with  us,  of  requiring  general  covenants, 
it  would  seem  tliat  the  vendor's  refusal  to  give,  and  the 
purchaser's  agreement  to  accept  a  deed,  without  such  cov- 
enants, furnish  a  reasonable  ground  of  presumption  of 
mutual  knowledge,  or,  at  least,  of  suspicion,  of  some  de- 
fect of  title. 

To  what  else  can  the  conduct  of  the  parties,  in  omit- 
ting the  usual  covenants,  be  attributed. 

At  all  events,  the  refusal  of  the  vendor  to  take  upon 
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himself  the  ordinary  liabilities  in  such  cases,  must  be  re- 
garded as  sufficient,  unless  satisfactorily  explained,  to  put 
every  one  of  ordinary  prudence  upon  inquiry  as  to  the 
source  and  validity  of  the  title  thus  brought  under  suspi- 
cion, by  the  mere  refusal  of  the  vendor  to  give  the  gen- 
eral covenant  usual  in  such  cases. 

There  is  no  explanation  in  the  present  case  to  repel 
the  presumption  thus  arising. 

And  this  presumption,  especially  when  coupled  with 
the  additional  presumption  arising  from  the  intimate  rela- 
tions .between  the  defendant  and  Allman,  and  the  means 
of  knowledge  open  to  the  former  as  to  the  circum- 
stances and  condition  of  the  latter,  we  think  entirely  suf- 
ficient to  charge  the  defendant  with  constructive,  if  not 
actual,  notice  of  the  trust  attached  to  the  property  in 
favor  of  the  complainants. 

In  this  view,  the  case  may  be  disposed  of,  leaving  out 
of  view  altogether,  the  testimony  of  Mrs.  Allman. 

Decree  for  complainants. 


Eatherly  et  als.  vs.  Eatherly  et  als. 

1.  Latent  Ambiqvitt.  Parol  evidence  admilted  to  explain.  The  principle 
is  now  well  settled,  that  parol  e?idence  is  admissible  to  explain,  or  re- 
moTe,  what  may  be  regarded  as  a  latent  ambiguity  in  a  Will;  but  to 
justify  the  admission  of  parol  eTidence  in  8u:li  a  case,  the  ambiguity 
mu8t  he  upon  the  face  of  the  paper.  When  no  ambiguity  appears,  the 
Court  will  not  admit  parol  evidence. 
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2.  Same.  Same.  Eccleviaxlieal  OourU.  The  rule  in  the  Ecclesiastical 
Court  is,  that  where  there  is  some  absurdity  or  ambiguity  on  the  face 
of  the  Will,  ascribable  to  something  either  omitted  or  inserted,  and 
there  is  proof  that  such  omission  or  insertion  was  not  intended  by  the 
testator,  the  Court  will  pronounce  for  the  Will,  not  in  its  actual  state, 
but  with  errors  removed  or  corrected. 

8.  Same.  Courts  q/  Equity  have  power  to  correct  mistakes  in  WilL 
Courts  of  Equity  have  jurisdiction  to  correct  mistakes  in  Will,  which 
appear  on  'ts  face,  or  made  to  appear  from  a  legal  construction  of  its 
terms;  for  it  is  the  business  of  the  Court  to  secure  the  intention  of  the 
Will  of  the  testator. 


FROM  WILSON. 


This  cause  was  heard  by  Chancellor  Broomfield  L. 
Ridley,  at  the  July  Term,  1860,  who  rendered  a  decree 
against  supplying  an  omission  in  the  Will  of  complain- 
ants' ancestor.      Complainants  appealed. 

Ed.  GrOLLADY,  for  complainants. 

Williamsons,  for  respondents, 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court 

This  cause  is  brought  here  by  appeal  from  so  much 
of  the  decree  of  the  Chancellor  as  refused  to  reform  a 
clause  of  the  Will  of  complainants'  testator,  by  supply- 
ing an  omission  therein,  occasioned  by  the  inadvertence 
of  the  person  who  wrote  the  Will. 

The  facts  are  these:  The  testator,  John  Eatherly,  at 
the  date  of  the  Will,  was  the  owner  of  a  tract  of  land, 
on  which  he  then  lived,  in  Wilson  county ;  also,  of  cer- 
tain slaves,  and    a    small    amount   of   choses  in   action, 
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and  other  personalty.  The  Will  bears  date  30th  of 
January,  1856,  and  it  was  proved  and  admitted  to  record 
in  proper  form,  in  the  County  Court  of  Wilson.  At 
its  date,  the  testator  had  two  sons,  Turner  B.,  and  John 
C.  Eatherly,  and  a  married  daughter,  Dolly  C.  Young, 
wife  of  defendant,  P.  B.  Young. 

The  Will  first  "bequeaths  to"  Turner  B.,  "one-hcdf"  of 
tract  of  land  on  which  testator  resided ;  also  "one- third" 
of  the  negroes  of  which  he  might  be  possessed  at  his 
death.  The  Will  then  proceeds  as  follows:  "I  also  give 
and  bequeath  to  Turner  B.  Eatherly,  in  trust,  for  the 
sole  and  separate  use  of  my  daughter,  Dolly  Caroline 
Young,  wife  of  P.  B.  Young,  during  her  lifetime,  and 
after  her  death  to  her  children,  or  the  survivors  of 
them."  Here  the  clause  abruptly  ends,  without  stating 
the  subject  or  thing  intended   to  be  given. 

Immediately  following  the  foregoing  unfinished  clause 
comes  this  bequest,  namely:  "I  further  give  and  be- 
queath to  the  said  Turner  B.,  in  trust,  for  the  said 
Dolly  Caroline,  one-third  of  the  negro  property  of  which 
I  am  possessed  at  my  death,  during  her  lifetime,  and 
after  her  death,  for  her  children,  or  the  survivors  of 
them." 

Next  follows  a  bequest  to  John  C.  Eatherly  of  the 
other  "onc-^AiVd"  of  the  negro  property,  some  specified 
articles  of  personal  property,  and  a  note  for  $155  in 
money;  and,  lastly,  follows  a  residuary  clause,  by  which 
the  testator  gives  all  the  residue  of  his  personal  property^ 
of  every  kind  and  nature  whatsoever,  to  his  son,  Turner 
B.,  whom  he  appoints  sole  executor  of  the  Will. 

The  pard  evidence  of  the  draughtsman  of  the  Will, 
and  other  witnesses,  establishes,  very  clearly,  the  inten- 
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lion  of  the  testator  to  give  one-half  of  the  land  to  his 
daughter,  Mrs.  Young;  and  his  express  instructions  to 
the  writer  of  the  Will  to  that  eflFect;  and  that  the  omis- 
sion in  the  Will  was  the  mere  result  of  mistake  and 
inadvertence  on  the  part  of  the  person  who  wrote  the 
Will,  the  testator  himself  being  Uind.  This  evidence, 
however,  is  scarcely  necessary  to  be  noticed  in  this  par- 
ticular case.  The  omission,  if  it  can  be  supplied  at  all, 
may  be  done  from  the  evidence  furnished  by  the  paper 
itself,  without  the  aid  of  proof  dehors  the  Will. 

The  question  is  one  of  importance,  and  involves  the 
exercise  of  an  extremely  delicate  and  dangerous  juris- 
diction, the  temptation  to  the  abuse  of  which  has  led 
the  Courts  to  hedge  it  in  by  the  most  stringent  rules, 
and  to  adopt  a  double  degree  of  caution  in  its  exercise. 
The  language  of  the  elementary  books,  as  well  as  of  the 
reported  cases,  on  this  subject,  is  too  often  rather  gen- 
eral and  inexplicit.  The  doctrine  is  stated  in  some  of 
the  books,  in  general  terms,  that  parol  evidence  is  not 
admissible  to  supply  any  clause  or  word  which  may 
have  been  inadvertently  omitted  by  the  person  drawing 
or  copying  the  Will:  1  Jarmon  on  Wills,  (2d  Am.  cdi,) 
346;  Earl  of  Newbury's  case,  5  Madd.,  364.  And  this 
principle  is  quoted  with  approbation  by  this  Court,  in 
Weatherhead  vs.  Sewcll,  9  Humph.,  272-300 ;  and  in  the 
absence  of  ambiguity  on  the  face  of  the  Will,  its  cor- 
rectness, as  a  general  rule,  is  conceded. 

The  law  requires  that  all  Wills,  with  the  isolated 
exception  of  nuncupative  Wills,  shall  be  in  writing,  and 
executed  with  certain  solemnities;  and  to  these  the  rule 
applies,  with  peculiar  force,  that  parol  evidence  cannot 
be  admitted,  to  contradict,  add  to,  or  explain  their  con- 
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tents,  even  though  the  consequences  may  be  the  total 
or  partial  failure  of  the  testator's  intended  disposition : 
1  Jar.  on  Wills,  843. 

But  no  doubt  can  be  entertained,  in  the  present  state 
of  the  law,  in  regard  to  the  admissibility  of  parol  evi- 
dence, to  explain  or  remove  what  may  be  regarded  as 
a  latent  ambiguity  in  a  Will.  This  much  is  generally 
conceded,  though  in  some  of  the  cases,  the  evidence  has 
been  received  to  remove  what  might,  perhaps,  seem  to 
be  rather  of  the  nature  of  a  patent^  t  ban  a  latent,  am- 
biguity. And  it  may  here  be  observed,  that  in  cases 
of  the  sort  under  consideration,  if  a  remedy  exist  at  all, 
it  must,  under  our  judicial  organization,  be  administered 
alone  in  a  Court  of  Equity,  whether  the  Will  be  of 
personal  or  real  property,  as  wo  lia./o  n:)  Ecclesiastical 
Court,  or  Court  of  Probate,  invested  with  any  such  juris- 
diction :  See  Buchanan  vs.  Matlock,  5  Humph.,  390,  398. 
In  1  Williams  on  Estate,  201,  marg.,  it  is  said,  that  if 
there  is  an  ambiguity  upon  the  factum  of  the  instru- 
ment, parol  evidence  may  be  admitted,  under  some  cir- 
cumstances, to  explain  it. 

By  ambiguity  upon  the  fadum  is  meant,  not  an  am- 
biguity upon  the  construction,  as  whether  a  particular 
clause  shall  have  a  particular  efifect,  but  an  ambiguity 
as  to  the  foundation  itself  of  the  instrument,  or  a  par- 
ticular part  of  it,  as  whether  the  testator  meant  a  par- 
ticular clause  to  bo  part  of  the  instrument,  or  whether 
it  was  introduced  with  his  knowledge ;  whether  a  codicil 
was  meant  to  re-publish  a  former,  or  subsequent,  will ; 
or,  whether  the  residuary  clause,  or  any  other  passage, 
was  aociderUdlly  omitted.  These  are  all  matters  of  am- 
biguity upon  the  factum  of  the  instrament. 
80 
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But,  to  justify  the  admission  of  parol  evidence  in 
such  cases,  the  ambiguity  must  be  upon  the  face  <f  the 
paper;  for  where  no  ambiguity  appears  upon  the  face 
of  the  instrument,  the  Court  will  not  admit  parol  evi- 
dence:  See  cases  cited  in  notes  to  page  202  of  Williams 
on  Ex. ;  and  particularly  the  case  of  Fawceth  vs.  Jones, 
3  Phillim,  (Eccl.  Rep.,)  434,  where  it  was  sought  to 
show  that  the  residuary  clause  of  the  Will  was  not  co- 
extensive with  the  instructions  given,  through  mere  error 
and  oversight  of  the  drawer,  and  the  testator  himself. 
But  Sir  John  Nichol,  upon  an  elaborate  review  of  all 
the  previous  cases  on  the  subject,  refused  the  applica- 
tion, on  the  ground  that  the  Will  had  been  regularly^ 
executed,  and  there  was  no  ambiguity  apparent  upon  the 
face  of  it. 

But,  in  the  case  of  Blackwood  vs.  Domar,  (commented 
en  in  Fawceth  vs.  Jones,  3  Phillim,  485,)  the  testator 
made  instructions  for  a  Will,  in  which  he  left  the  resi- 
duum to  his  youngest  daughter,  but  the  attorney,  in 
writing  the  Will,  omitted  the  residuary  clause;  and  the 
Court  admitted  evidence  as  to  the  omission,  and  of  the 
testator's  expressing  himself  as  having  left  the  residuum 
to  his  youngest  daughter,  and  pronounced  for  the  in- 
structions as  part  of  the  Will.  In  noticing  this  case, 
Sir  John  Nichol  observes,  that  ih6re  was  an  ambiguity 
on  the  face  of  the  Will,  inasmuch  as  there  was  a  total 
omission  of  any  disposal  of  the  residue,  and  a  total 
omission  of  a  provision  for  one  of  the  testator's  daugh- 
ters. 

The  result  of  the  Ecclesiastical  cases  upon  the  sub- 
ject, is  stated,  by  Mr.  Williams,  to  be,  that  where  there 
is  ''some  absurdity  or  ambiguity  on  the  face  of  the  Will, 
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ascribable  to  something  either  omitted  or  inserted,"  and 
there  is  clear  and  satisfactory  proof  that  the  insertion 
or  omission  was  contrary  to  the  instruction  of  the  tes- 
tator, the  Court  is  bound  to  pronounce  for  the  Will, 
not  in  its  actual  state,  but  with  such  error  first  re- 
formed or  corrected,  either  by  insertion  of  the  passage 
comitted,  or  by  the  omission  of  that  inserted :  1  Wil- 
liams on  Ev.,  203,  204,  and  cases  cited  in  notes. 

In  Story's  Eq.  Jur.,  1  vol.,  sec.  179,  it  is  said  there 
is  no  doubt  that  Courts  of  Equity  have  jurisdiction  to 
correct  mistakes  in  Wills,  when  they  are  apparent  upon 
the  face  of  the  Will,  or  may  be  made  out  by  a  due 
construction  of  its  terms ;  for  in  cases  of  Wills,  the 
intention  will  prevail  over  the  words.  But,  then,  the 
mistake  must  be  apparent  on  the  face  of  the  Will,  other- 
wise there  can  be  no  relief;  for,  at  least  since  the 
Statute  of  frauds,  parol  evidence,  or  evidence  dehors  the 
Will,  is  not  admissible  to  vary  or  control  the  terms  of 
the  Will,  although  it  is  admissible  to  remove  a  latent 
ambiguity. 

But  the  mistake,  in  order  to  lead  to  relief,  must  bo 
a  clear  mistake,  or  a  clear  omission,  demonstrable 
from  the  structure  and  scope  of  the  Will:  /i.,  sec.  180. 
The  mistake  must  be  clearly  made  out,  for  if  it  is  left 
doubtful,  equity  will  not  interfere-  76.,  sec.  181;  and  see 
cases  cited  in  note  2. 

In  Roper  on  Legacies,  2  vol.,  1456,  it  is  said,  that 
although  Courts  of  Equity  are  in  the  habit  of  correct- 
ing errors  and  mistakes  in  bequests,  yet  that  the  exer- 
cise of  its  jurisdiction  is  to  be  resorted  to  with  great 
caution.  If  the  mistake  be  not  clearly  demonstrable, 
but  is  merely  presumptive  or  conjectural,  and  can  in  any 
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way  be  reconciled  with  the  rest  of  the  Will,  the  Court 
will  not  correct  the  supposed  mistake;  for  it  is  a  rule 
of  construction,  that  mistakes  in  a  Will  are  never  to  be 
intended,  if  a  reasonable  construction  can  be  found  out. 

It  is  essential  to  the  validity  of  a  bequest  or  devise, 
that  the  subject  of  the  gift  be  capable  of  ascertainment : 
2  Roper  on  Legacies,  1450.  If,  therefore,  the  teptator,  by 
mistake,  wrongly  describe  the  nature  or  quality  of  the 
gift,  or  omit  to  describe  it  altogether,  in  such  cases, 
the  bequest  or  devise,  will,  in  general,  be  void,  unless 
by  reference  to  other  parts  of  the  Will,  the  mistake  or 
omission  can  be  supplied  or  explained :   Ihid, 

In  Freeman  vs.  Freeman,  8  Vin.  Abr.  Tit.  Devise, 
51,  the  description  of  the  nature  of  the  subject  of  the 
gift,  was,  by  mistake,  omitted  altogether.  The  bequest 
was  to  testator's  daughter,  A,  550,  omitting  the  word 
"pounds:"  but  immediately  following,  there  was  a  bequest 
to  the  daughter,  B.,  of  five  hundred  and  fifty  pounds. 
It  was  contended  that  the  legacy  to  A,  was  void,  for 
uncertainty;  but  the  Chancellor,  Lord  Cowper,  held,  that 
the  subsequent  bequest  to  B,  explained  and  supplied  the 
omission,  and  clearly  showed  the  intention  to  give  550 
pounds  to  A,  and  that  the  bequest  was  as  good,  and 
the  description  as  certain,  as  if  the  word  "pounds"  had 
been  expressed. 

From  the  foregoing  authorities,  we  think  the  omis- 
sion in  the  Will  under  consideration,  may  be  supplied. 
The  mis  take)  it  will  be  observed,  consists  simply  in  the 
omission  to  state  the  subject  of  the  gift,  which  was  plain- 
ly intended  to  be,  the  remaining  half  of  his  tract  of  land. 
The  mistake  is  apparent  upon  the  face  of  the  paper, 
without   resorting  to  extrinsic    evidence.     The   omission , 
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in  the  language  of  Mr.  Story,  is  '^demonstrable  from 
the  structure  and  scope  of  the  Will,"  and  it  "cannot, 
in  any  way,  be  reconciled  with  the  rest  of  the  Will." 

Nothing  can  be  more  clearly  established,  from  the 
face  of  the  Will,  than  that  the  testator  intended  to 
dispose  of  aR  the  property  he  possessed,  of  every  de- 
scription; and,  it  is  equally  clear,  that  he  supposed 
that  he  had  done  so,  by  the  Will.  The  Will,  upon 
its  face,  shows  what  property  he  owned.  All  the  per- 
sonal  property,  including  slaves,  and  choses  in  action, 
is  specifically  bequeathed.  One  half  of  his  tract  of  land 
is  also  devised,  specifically,  to  his  son,  Turner  B.,  in 
his  own  right;  the  omission,  therefore,  to  dispose  of  the 
otJier  moiety  of  the  land,  where  the  intention  to  dispose 
of  all  his  estate  is  so  fully  manifested,  is  such  an  "ab- 
surdity or  ambiguity  on  the  face  of  the  Will,"  as,  ac- 
cording to  the  authorities  before  referred  to,  would, 
perhaps,  let  in  extrinsic  evidence  to  remove  it.  But 
the  present  case  does  not  call  for  the  introduction  of 
extrinsic  evidence  to  remedy  the  mistake. 

The  face  of  the  Will  itself,  not  only  demonstrates  the 
mistake,  but  likewise  furnishes  the  evidence  by  which 
the  palpable  omission  may  be  supplied. 

We  have  the  incomplete  clause  in  the  Will,  former- 
ly written,  so  far  as  it  goes,  demonstrating  the  purpose 
and  intention  of  giving  some  other  property,  (not  dis- 
posed of  in  the  Will,  as  it  stands,)  to  Turner  B. 
Eatherly,  in  trust  for  Dolly  C.  Young,  for  life,  with 
remainder  to  her  children.  What  property  was  intend- 
ed to  be  given  by  this  clause  ?  The  Will  itself,  answers 
this  question — it  was  the  other  moiety  of  the  land — for 
the   Will   disposes    specifically    of    every    thing    else    he 
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possessed;  and  the  remaining  half  of  the  land,  not  in 
terras,  disposed  of,  as  the  Will  now  stands,  is,  there- 
fore, the  only  subject  which  the  unfinished  clause  of  the 
Will  could,   by  possibility,   have  contemplated. 

It  is  not  admissible  to  suppose,  that  the  testator 
caused  this  clause  to  be  framed,  without,  really  intend- 
ing thereby  to  make  any  gift  for  the  benefit  of  his 
daughter,  and  her  children.  We  are  consequently 
forced  to  the  conclusion,  that  the  subject  of  the  gift 
was,   by  inadvertence,  unintentionally  •  omitted. 

And,  as  the  intention  to  dispose  of  all  his  property, 
is  manifest,  and  yet,  in  fact,  part  of  the  land  is  not, 
in  terms,  disposed  of,  the  conclusion  is  inevitable,  that 
the  subject  of  the  gift,  omitted  in  the  clause  referred  to, 
was   the  moiety  of  the  land. 

Upon  any  other  hypothesis,  it  is  impossible  to  re- 
concile the  intention  of  the  testator,  with  the  facts  ap- 
pearing upon  the  face  of  the  Will. 

It  will,  therefore,  be  decreed,  that  the  omission  be 
supplied,  and  the  Will  reformed,  accordingly. 

Decree   of  the   Chancellor  reversed. 
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James  D.  Bennet,  Ex  r,  vs,   G.  G.  Bradford. 

Contested  Will.  Fzeeutor  to  pay  feet  out  of  estate.  It  is  the  duty  of  a 
a  person  named  as  executor  in  a  Will,  (if  he  do  not  renounce,)  to  take 
all  proper  steps,  and  incur  any  necessary  expenses,  to  sustain  the 
Will,  and  carry  out  the  trusts  imposed.  If  to  do  this,  counsel  was 
necessary,  he  would  not  be  individually  liable  for  the  expenses  in- 
curred, but  the  estate  would  be  liable,  and  the  executor  would  be  lia- 
ble, in  that  capacity,  for  professional  seryices  rendered  in  support  of 
the  Will 
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Bradford  Bued  Bennett  for  services  rendered  as  an 
Attorney,  in  a  contest  about  the  Will  of  Wm.  Hutch- 
inson, and  recovered  judgment  before  a  Justice  of  the 
Peace,  for  $150,  from  which  judgment  there  was  an 
appeal  to  the  Circuit  Court  of  Sumner,  where  there  was 
again  a  judgment  in  favor  of  Bradford,  at  the  June 
Term,  1860,  Judge  Wm.  H.  Turner,  presiding.  Ben- 
nett, ExV,  appealed. 

John  W.  Head  &  Turner,  for  Bennett,  Ex'r. 
A.  EwiNG  &  Wm.  F.   Cooper,  for  Bradford. 

Caruthers,   J.,  delivered   the  opinion  of  the   Court. 

Wm.  Hutchinson  made  his  Will,  and  appointed  his 
son,  Wm.  H.  Hutchinson,  and  his  son-in-law,  J.  D. 
Bennett,  executors.  The  former  propounded  the  Will 
for  probate,  in  the  County  Court  of  Sumner,  when  Shaw 
and  wife  appeared,  and  contested  it.      The  case  was  then 
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transferred   to  the    Circuit   Court  for    trial,  a3  provided 
by  law. 

The  executor,  Hutchinson,  and  the  contestants  enter- 
ed into  the  proper  bonds  for  costs.  The  issue  of  Will 
or  no  Will  was  made  up,  the  Will  was  established. 
Wm.  H.  Hutchinson  became  insane,  and  Jas.  D.  Bennett 
was  qualified  by  the  County  Court,  as  executor.  G. 
G.  Bradford  was  employed  by  Wm.  H.  Hutchinson,  as 
an  attorney,  to  attend  to  the  case,  in  favor  of  the  Will, 
both  in   the   County  and   Circuit   Courts. 

He  drew  up  his  account  for  $150,  as  his  fee,  and 
the  executor,  Bennett  refusing  to  pay  it,  he  sued  him 
before  a  Magistrate,  and  the  case  went  to  the  Circuit 
Court,  where  he  recovered  the  amount  claimed,  and 
the  case  is  brought  here  by    appeal  in   error. 

By  the  judgment  of  the  Circuit  Court,  the  amount 
recovered  was  to  be  collected  out  of  the  goods  and 
chattels  of  the  estate,  if  sufficient,  and  if  not,  then  the 
defendant  to  be  personally  liable.  The  plaintifiF  in 
error,  insists,  that  he  is  not  liable,  either  as  executor, 
or  personally,  because,  he  made  no  contract  with  the 
defendant  in  errror,  in  either  capacity;  but,  that  Wra. 
H.  Hutchinson  is  alone  responsible,  as  he  was  the  con- 
tracting party,  and   made  the  contract  for  himself. 

But,  tho  Court  charged,  that  if  Hutchinson  employed 
counsel  to  take  the  proper  steps  to  have  the  Will 
proven,  in  his  capacity  of  nominated  executor,  the  estarte 
would  be  liable  for  such  services,  in  case  the  Will  was 
established;  but,  that  if  he  employed  the  counsel  as  lega- 
tee, and  not  as  executor,  or  agreed  to  pay  him  out  of 
his  own  funds,    then  it  would  a  personal  contract,  and 
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not  a  charge  upon  the  estate.  Upon  this  charge,  the 
jury   found   for  the  plaintiff  below. 

We  think,  His  Honor  charged  the  law  correctly. 
It  is  true,  Bennett  did  not  join  in  the  issue  of  danisa- 
vit  vd  non^  nor  did  he  contract  with  the  attorney;  but, 
upon  the  establishment  of  the  Will,  he  took  upon  him- 
self the  executorship,  and  thereby  became  responsible,  as 
such,  to  all  proper  claims  against  the  estate.  Hutchin- 
son did  not  contract,  as  the  jury  found,  as  an  individ- 
ual, for  himself,  or  agree  to  pay  out  of  his  own  funds, 
but  in  the  performance  of  a  duty  imposed  upon  him  as 
the  representative  of  the  testator. 

It  was  his  duty  to  propound  the  Will  for  probate. 
He  was  acting  for  all  the  legatees  under  the  Will,  and 
this  was  his  duty,  whether  he  had  any  interest  in  it, 
or  not. 

He  was  under  obligations,  if  he  did  not  renounce, 
to  take  all  proper  steps,  and  incur  any  necessary  ex- 
penses to  sustain  the  Will,  and  faithfully  carry  out  the 
trusts  imposed  upon  him. 

If  in  doing  this,  he  had  to  employ  counsel,  it  would 
be  most  unreasonable  to  throw  the  burthen  upon  him, 
individually,  when  he  was  acting  for  the  benefit  of 
others,  and  in  the  discharge  of  his  duties  as  their 
representative. 

If  this  view  be  correct,  as  it  seems  to  us,  it  most 
clearly  is,  the  estate  must  be  liable,  no  matter  in  whose 
hands  it  may  fall,  under  the  law.  Bennett  then,  by 
becoming  executor,  became  responsible,  in  that  capacity, 
for  professional  services  rendered  in  support  of  the  Will. 
How  this  would  be,  in  a  case  where  it  turned  out, 
npon    trial,    that    the    paper    propounded    was    not    the 
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Will  of  the  deceased,  we    need    not    say,   so  far  as  this 
ease  does  not  call  lor  an  opinion  on  that  point.      That 
question   may  present  much  more  difficulty,  and  we  leave 
it  for  a  case  in   which  it  may  properly  arise. 
The  judgment  will  be  affirmed. 


John  Keith  et  cds.  vs.  Alvin  C.  Raglan  d  cds. 

1.  Contettants  of  a  Will  mwst  do  to  by  petition.  Executor  must  he  a  party. 
A  party  interested  in  an  estate  in  case  of  intestacy,  desiring  to  pro- 
cure the  Tacation  or  recall  of  a  probate  of  a  Will  in  common  form, 
and  have  it  propounded  for  probate  in  solemn  form,  under  an  issue  of 
devisavit  vet  non,  must  do  so  by  petition  to  the  County  Court,  stating  his 
interest  in  the  estate  and  grounds  upon  which  he  contests  the  Will. 
The  Executor  must  bo  made  a  party,  and  summoned  to  answer  the 
petition.  The  case  being  thus  presented,  the  County  Court  may  set 
aside  the  former  probate,  and  send,  up  the  case  to  the  Circuit  Court 
for  issue  and  trial,  or  refuse  to  do  so.  From  their  judgment,  cither 
party  may  appeal  to  the  Circuit  Court. 

2.  PeiUion  of  Contestants  sworn  to.  Motion  to  dismiss.  In  all  cases  where 
a  party  seeks  to  set  aside  a  probate  in  common  form,  he  must  yerify 
the  truth  of  his  allegations  in  his  petition  by  affidayit.  If  he  fail  to 
do  this,  it  is  good  cause  for  dismissing  the  petition  in  the  County 
Court,  but  a  motion  in  the  Circuit  Court,  (for  the  first  time,)  to  dis- 
miss the  petition  for  want  of  an  affidavit,  comes  too  late,  and  the 
Court  will  proceed  to  make  up  and  issue  devasavit  vel  non. 


PROM  JACKSON. 


This  was  an  issue  devisavit  vd  non^  tried  at  the  June 
Term,  1860.  Judge  Samuel  D.  Fitb,  presiding.  There 
was  an  appeal. 


DECEMBER  TERM,  1860.  475 

John  Keith  et  als.  vs.  Alyin  C.  Raglan  et  alt. 

John  P.  Mawby,  for  Keith  et  dU. 

R.  H.  Cox,  for  Raglan  et  als. 

Caruthers,  J.,  delivered  the  opinion  of  the  Coart. 

The  question  in  this  case  is,  as  to  the  proper  mode  of 
proceeding  to  procure  the  vacation,  or  recall,  of  the  pro- 
bate of  the  Will  of  Jas.  H.  Raglan  in  common  form 
in  1849,  and  have  it  re-propounded  for  probate  in  solemn 
form  under  an  issue  of  devisavit  vd  non. 

This  Court,  in  the  case  of  Corn  well  va.  Corn  well,  11 
Hump.,  485,  adopt  as  the  most  convenient  and  approved 
practice,  that  which  is  settled  in  North  Carolina  in  the 
case  of  Harvey  vs.  Smith  :  1  Dev.  &  Bat.  L.  R.,  188  : 
according  to  which  some  party  interested  in  the  estate  in 
case  of  intestacy,  (for  no  others  will  be  heard,)  must  pre- 
sent a  petition  to  the  County  Court  setting  forth  his  in- 
terest, and  the  grounds  upon  which  the  contest  is  to  be 
made.  The  Executor  must  be  cited  or  summoned  to  ap- 
pear and  answer  the  petition.  Upon  the  case  thus  pre- 
sented, the  County  Court  may  either  set  aside  the  former 
probate,  and  send  up  the  case  to  the  Circuit  Court  for 
issue  and  trial,  or  refuse  to  do  so.  Prom  their  judgment, 
either  party  may  appeal. 

In  the  case  before  us,  the  petition  was  filed  by  the  de- 
fendants, who  were  proper  parties,  children  of  the  de- 
ceased, at  March  Term,  1860,  of  the  County  Court  of 
Jackson,  and  set  aside  the  probate.  But  the  other  party 
was  not  cited  to  appear.  Properly  concluding  that  this 
order  of  the  Court  was  irregular,  the  parties  did  not 
take  up  the  case  to  the   Circuit  Court  under  it,  but  filed 
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a  more  formal  petition  on  the  17th  May,  1860,  to  the 
June  Term  of  the  County  Court,  and  caused  aubposnaa  to 
be  issued  by  the  Clerk  to  the  proper  parties  to  appear 
and  answer. 

The  parties  did  appear^  and  moved  to  dismiss  the  pe- 
tition upon  the  single  ground  that  the  County  Court  then 
had  no  jurisdiction  of  the  case,  because  it  had,  at  tlie  pre- 
ceding March  Term,  set  aside  the  original  probate,  and 
ordered  the  case  to  the  Circuit  Court  for  trial,  taking 
proper  bonds,  &c.,  according  to  the  Statute.  The  record 
to  that  effect  was  referred  to  and  relied  upon. 

The  Court  overruled  the  motion,  when  an  answer  upon 
the  merits  was  filed  by  Keith,,  and  p*o  confesso  taken 
against  Craig.  The  Court  then  entered  a  formal  order 
setting  aside  the  probate,  and  ordering  the  case  to  the 
Circuit  Court.  From  this  order  the  appeal  was  taken, 
and  the  whole  case  went  up. 

In  the  Circuit  Court  at  the  first  Term,  the  appellants 
moved  the  Court  to  "dismiss  this  cause,  and  strike  it 
from  the  docket,  because  the  petition  before  the  County 
Court  to  contest  the  same  was  not  stwrn  to,  and  be- 
cause the  County  Court  had  no  jurisdiction  of  the  cause 
at  the  time,  as  the  probate  in  common  form  had  been  set 
aside  at  the  March  Term,  preceding.  And  further,  to 
quash  and  dismiss  said  proceedings,  because  there  was  no 
ground  shown  in  said  petition,  to  contest  said  Will,  and 
because  the  contestants  did  not  give  bond  as  required  by 
law,  in  the  County  Court,  or  offer  to  do  so." 

To  remedy  the  last  diflSculty,  bond  was  then  given. 
Of  the  various  grounds  assumed  in  support  of  the  motion, 
the  first  is  mainly  relied  upon,  viz:  That  the  petition  to 
the  County  Court  was  not  verified  by  affidavit. 
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We  have  no  express  decision  on  this  point,  and  our 
Act  of  1835,  and  the  Code,  are  silent  on  the  subject. 
But  in  North  Carolina  it  seems  to  have  been  held  in  two 
cases,  that  such  petitions  must  be  accompanied  with  an 
affidavit :  2  Iredell's  Dig.,  243,  paragraph  45.  In  a  re* 
cent  work,  in  this  State,  entitled  the  "  History  of  a  Law 
Suit,"  550,  it  is  laid  down  to  be  the  correct  practice. 
The   proper  practice  is  there  set  out  with  particularity. 

This  Court  has  said  in  the  case  of  Corn  well,  already 
cited,  referring  to  Wynne  V8.  Spiers,  7  Hump.,  407,  that 
it  is  not  a  matter  of  course  to  set  aside  the  probate  of  a 
Will  for  re-probate.  If  this  were  so,  great  mischief  and 
confusion  would  be  produced.  Estates  long  settled  up 
and  distributed  in  many  cases  under  Wills  regularly 
proved  in  common  form,  would  be  called  back,  and  titles 
to  property  disturbed  and  deranged  to  the  great  injury, 
often,  of  innocent  persons.  In  view  of  these  serious  con- 
sequences a  good  case  should  be  prima  facie  made  out, 
and  that  in  a  reliable  form,  before  the  solemn  adjudication 
of  the  proper  tribunal,  even  in  common  form,  in  favor  of 
a  Will,  should  be  disturbed.  Titles  to  real,  as  well  a  sper- 
sonal  estate,  are  put  at  hazard  by  these  contests.  But  it 
is  important  for  the  rights  of  those  entitled  to  property 
by  succession  and  inlieritance,  on  the  just  and  equal  rules 
of  the  Statutes  of  descents  and  distribution,  that  in  all 
proper  cases,  Wills  should  be  open  to  contest,  and  unsol- 
emn probates  set  aside,  for  that  purpose.  It  is  not,  how- 
ever, requiring  too  much  of  those  who  allege  that  a 
wrong  has  been  done  them  in  a  recorded  probate  under 
the  forms  of  law,  to  verify  the  truth  of  these  allegations 
against  it  by  affidavit. 

But,  in  this  case,  the  party  was  too  late  in  making  the 
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objection.  This  should  have  been  done  in  the  County 
Court  when  appearance  was  made  in  obedience  to  the 
summons  or  citation.  Instead  of  that,  a  motion  was 
made  to  dismiss  the  petition  upon  another  and  insuflScient 
ground,  and  on  the  failure  of  which,  an  answer  was  filed, 
and  this  objection  made  for  the  first  time  in  the  Circuit 
Court.  That  Court  did  right,  then,  to  overrule  the  mo- 
tion, and  ordering  an  issue  devisavit  vel  non  to  be  made 
up.  And  the  appeal  from  that  ruling  must  fail  here. 
So,  the  judgment  of  the  Circuit  Court  will  be  aflSrmed, 
and  the  cause  remanded  for  issue  and  trial. 


Woodward  vs.  Winfrey. 


GoMPBOMiSE.  ExUnguishmenU  After  a  bill  was  filed  in  the  Chancery  Court 
for  an  account  and  final  settlement  of  the  partnership,  a  compromise 
of  all  the  matters  in  dispute  between  the  parties  was  entered  into.  Held, 
that^  by  the  terms  of  the  compromise,  the  individual  accounts  of  the 
partners  due  the  partnership,  were  extinguished — and  did  not  pass 
under  an  assignment,  by  one  partner  to  the  other,  of  all  the  assets  of 
the  firm,  with  which  to  pay  the  outstanding  debt«. 


FROM    MONTGOMERY. 


This  bill  was  filed  for  an  account  and    settlement  of  a 
partnersliip.      There  was  a  decree  in  favor  of    respodent. 

Chancellor  Samuel  D.  Frierson,  presiding.     Complainant 

« 

appealed. 
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Washington  Lowe,  for  complainant. 
RoBB  &  Bailey,  for  respondent. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  on  the  27th  of  Septemb  r,  1858,  for 
an  account  and  final  settlement  of  a  partnership,  which 
had  previously  existed  between  the  complainant  and  de- 
fendant. 

After  the  cause  had  been  pending  for  some  time,  name- 
ly, on  the  10th  of  February,  1860,  the  parties,  through  the 
intervention  of  mutual  friends,  made  an  adjustment  be- 
tween  themselves,  which  was  reduced  to  writing,  signed 
and  scaled  by  them  respectively :  the  terms  of  which,  by 
the  agreement,  were  to  be  made  the  decree  of  the  Court 
in  the  pending  suit. 

From  the  face  of  the  paper,  the  adjustment  was  a  ^^com- 
promise of  aU  the  matters  noio  tn  dispiUe  betioeen  the 
parties.^^ 

By  the  terms  of  the  instrument  of  "  compromise,"  Win- 
frey was  to  pay  Woodward  all  the  money  that  the  latter 
had  paid  out  for  the  firm  since  the  filing  of  the  bill,  which 
amounted  to  $1,219.29,  and  the  additional  sum,  with  inter- 
est, of  $670.17.  Woodward,  on  his  part,  agreed  to  "relin- 
quish to  said  Winfrey  all  his  right,  title,  claim  and  inter- 
est in  and  to  the  books,  notes,  and  all  assets  belonging 
to  the  firm.^'  And  in  consideration  thereof,  Winfrey  a- 
greed  "  to  pay  all  the  outstanding  debts  against  said  firm, 
and  release  Woodward  from  all  liability  as  a  partner  in 
the  firm." 
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It  was  further  agr^eei  tlmt  Woodward  should  dismiss 
his  bill,  and  Winfrey  pay  the  cost. 

At  the  time  of  this  "compromise,"  Woodward's  indi- 
vidual account  due  to  the  firm,  stood  unsettled  on  the 
books,  amounting  to  about  the  sum  of  $ . 

At  the  ensuing  term  of  the  Court,  when  the  instrument 
of  **  compromise"  was  offered  as  the  basis  of  the  decree  to 
be  made  in  the  cause,  a  disagreement  sprang  up  between 
the  parties,  as  to  whether  the  individual  account  of  Wood- 
ward, above  mentioned,  was  extinguislied  by  the  adjust- 
ment made  between  the  parties,  before  referred  to ;  or, 
whether  it  remained  an  existing  liability,  and  passed  to 
Winfrey,  under  and  by  force  of  Woodward's  relinquish- 
ment "of  all  his  right,  title,  claim  and  interest  in  and  to 
the  books,  notes,  and  all  assets  belonging  to  the  firm." 

Upon  this  point,  proof  was  taken  on  the  part  of  Wood- 
ward, which  establishes,  beyond  all  doubt,  that  it  was  the 
distinct  agreement  and  understanding  of  both  parties, 
throughout  the  whole  negotiation,  and  at  tlic  time  the  in- 
strument, setting  forth  the  terms  of  adjustment,  was  exe- 
cuted by  them,  that  the  debt  of  Woodward  to  the  firm 
was  settled  and  extinguished,  and  was  not  to  pass  under 
the  transfer  to  Winfrey. 

The  Chancellor  rejected  thtj  proof,  on  the  ground  that 
it  was  contradictory  of  the  proper  and  legal  import  of 
the  written  instrument  executed  by  the  parties. 

We  are  unable  to  concur  with  the  Chancellor,  in  re* 
gard  to  the  construction  of  the  written  instrument. 

Its  true  legal  import,  as  it  seems  to  us,  is  the  reverse 
of  that  assumed  in  the  decree. 

The  object  of  the  bill,  was  a  full  and  final  settlement 
of  all  the  partnership  matters. 
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The  instrument,  upon  its  face,  purports  to  be  a  "com- 
promise of  all  the  matters  now  (then)  in  dispute  between 
the  parties.''  The  paper  must,  therefore,  be  taken  as  at 
least,  prima  facie  evidence,  that  the  results  therein  stated, 
were  the  final  results  of  the  ascertained  rights  of  the  re- 
spective partners,  based  upon  a  calculation,  or  estimate, 
comprehending  all  matters  connected  with,  or  arising  out 
of,  the  whole  partnership  business,  as  well  between  the 
partners  themselves,  as  between  the  firm,  and  third  persons. 

Such,  we  think,  is  the  plain  import  of  the  written  in- 
strument; and  such,  also,  is  the  presumption  of  law. 

it  cannot  be  supposed,  that,  in  an  adjustment  profes- 
sing to  be  a  full  and  final  one,  and  so  intended  to  be,  by 
both  parties,  and  brought  about  with  so  much  pains  and 
labor,  that  so  large  and  important  an  item  would  have 
been  overlooked;  and  still  less  can  it  be  supposed,  that 
Winfrey  would  have  agreed  to  pay  Woodward  the  sum 
of  nearly  $1,800,  and  let  a  decree  be  rendered  against 
him  for  it,  without  claiming  an  abatement  of  that  amount, 
to  the  extent  of  Woodward's  account,  if  it  had  been  un- 
derstood to  have  been  transferred  to  him,  and  without 
once  requiring  any  explicit  evidence  whatever,  of  such 
a  claim  on  Woodward.    This  is  not  to  be  believed. 

In  this  view,  the  case  may  be  disposed  of,  without  no- 
ticing the  question,  whether  or  not,  the  Chancellor  erred 
in  rejecting  the  proof  offered ;  and  we  pass  that  question 
by. 

Decree  reversed. 


31 
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Allen  Beaty  et  ala.  vs.  Jones,  Scott  &  Baker. 

1.  Forcible  entry  and  detainer  will  not  Ue  after  three  yearf^  poasetnon.  An 
action  of  forcible  entry  and  detainer  will  not  lie  against  a  defendant, 
who  has  been  in  possession  of  the  preniises  for  three  years,  by  himself 
or  tenants. 

2.  JPoseeseion  gained  by  force  or  fraud  not  vaUd,  and  confers  no  right 
Scott  took  a  lease  from  Porterfield,  in  1855,  of  a  tract  of  land,  and 
afterwards  took  a  lease  of  the  same  land  of  Jones,  Scott  &  Baker, 
under  a  mistake  with  respect  to  facts  in  relation  to  the  parties'  rights, 
and  uDder  the  pressure  of  process,  and  Toid  as  a  fraud  upon  the  pos- 
session of  Porterfield.  Held,  that  where  a  claimant,  by  fraud,  in- 
duces another  to  take  a  lease,  upon  a  false  representation  as  to  his 
title,  the  contract  is  yitiated  by  fraud.  This  contract  was  not  only 
wrongful  and  void  as  to  Porterfield,  but  it  placed  Scott  under  no 
estoppel  as  to  Jones,  Scott  and  Baker,  and  oonferred  upon  them  no 
sight  whatever. 


FROM    FENTRESS. 


This  is  an  action  of  forcible  entry  and  detainer, 
tried  at  the  June  Term,  1860,  Judge  Gardenhire  pre- 
siding. There  was  a  verdict  in  favor  of  Jones,  Scott 
k  Baker.    Allen  Beaty  appealed. 

• 
F.  B.  Fogg,  for  plaintiffs  in  error. 

SwoPE,  for  defendants  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  forcible  entry  and  detainer 
by  Jones,  Scott  &  Baker,  against  the  plaintiffs  in  error, 
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in  which  a  recovery  was  had  for  the  land.  The  tract 
of  land  in  dispute,  is  part  of  a  tract  sold  under  a  de- 
cree of  this  Court,  in  1855,  for  which,  a  writ  of  pos- 
session was  ij^sued  in  favor  of  John  Porterfield,  the 
purchaser,  and  was  executed  on  the  tenants;  and  pos- 
session was  delivered  to  said  Porterfield's  agent,  Abner 
Phillips,  on  the  3rd  of  October,  in  the  year  aforesaid, 
by  one  Wright,  then  the  SheriflF  of  Fentress  County — 
the  land  being  in  that  county.  Immediately  after  the 
execution  of  the  writ,  one  James  T.  Scott,  who  was 
one  of  the  tenants  dispossessed  by  the  Sheriff,  rented 
the  chief  part  of  the  tract,  including  the  field  in  dis- 
pute, of  Porterfield,  through  his  agent,  Phillips,  and 
entered  into  possession  as  the  tenant  of  Porterfield,  and 
has  continued  in  possession  ever  since.  He  resided  on 
the  tract,  about  a  mile  from  the  field  in  dispute,  which 
he  cultivated,  and  continued  to  hold  as  the  tenant  of 
Porterfield,  until  the  3rd  of  September,  1857,  when'  he 
took  a  lease  for  the  balance  of  that  year,  from  the 
plaintiffs  below,  under  the  following  circumstances:  The 
said  Jones,  Scott  &  Baker,  as  the  creditors  of  one 
Isaac  Stockton,  had,  by  a  decree  in  the  Chancery  Court, 
at  Jamestown,  upon  a  bill  filed  against  him  and  others, 
(but  towhich,  Porterfield  was  not  a  party,)  caused  this 
tract  of  land,  with  various  others,  to  be  sold  on  the 
14th  of  April,  1857,  and  became  the  purchasers  thereof, 
and  obtained  from  that  Court  a  writ,  in  pursuance  of 
the  decree,  to  put  them  in  possession  of  the  land,  as 
against  all  persons  claiming  by^  through  or  under  the 
said  Isaac  Stockton.  This  writ  came  to  the  hands  of 
one  Lee,  Sheriff  of  Fentress  County,  who  returned  the 
same  to  the  October  Term,   1857,  endorsed — that  he  had 
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executed  the  writ,  by  putting  out  the  tenants,  and 
among  them,  James  T.  Scott,  and  placing  A.  A.  Swope, 
the  agont  of  the  plaintiffs,  below,  in  possession.  As- 
certaining, however,  that  the  said  James  T.  Scott,  and 
others,  the  tenants  of  Porterfield,  did  not  claim  by, 
through  or  under  Isaac  Stockton,  and  tliat,  therefore, 
under  the  writ,  he  had  no  authority  to  dispossess  them, 
the  said  Lee,  the  Sheriff,  at  the  same  term  of  the 
Court,  under  an  order  of  the  Court  to  that  effect, 
amended  his  return  by  striking  therefrom  the  names  of 
the  said  James  T.   Scott,  and   other   tenants  of  Porter- 

• 

field,  and  restoring  them  fully,  as  before,  to  the  pos- 
session of  said  tract  of  land.  The  said  James  T.  Scott, 
who  was  examined  as  a  witness  for  Jones,  Scott  & 
Baker,  after  testifying  as  to  the  lease,  and  holding  under 
Porterfield,  stated  in  substance:  that  when  Lee,  the 
Sheriff,  came  with  the  wri:;  of  possession  to  the  resi- 
dence of  the  witness,  on  the  3rd  of  September,  1857, 
the  said  Swope  came  with  him  and  received  possession 
under  the  writ,  for  Jones,  Scott  &  Baker,  and  immedi- 
ately, on  the  same  day,  he  took  of  said  Swope,  their 
agent,  the  lease  before  stated,  and  from  thence  held 
under  them  until  after  the  next  Term  of  the  Cimncery 
Court,  at  Jamestown,  when  one  Northrup,  the  agent  of 
Porterfield,  saw  him,  and  told  him  that  the  action  of 
the  Sheriff  had  been  set  aside^  that  he  had  amended 
his  return,  so  that  the  possession  of  witness,  under 
Jones,  Scott  &  Baker,  was  wrong,  and  that  Porterfield's 
right  was  the  best;  whereupon,  he  said  to  Northrup, 
that  he  desired  to  live  on  the  place,  and  if  Porterfield's 
claim  was  the  true  one,  he  would  hold  under  him, 
rather  than  be  put  off,  and  for  some  short  time,  he  did 
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hold  under  Porterfield;  but  soon  after,  was  informed  by 
the  Clerk  &  Master  of  the  Court,  that  no  writ  of 
restitution  had  been  awarded,  and  the  amended  return 
of  the  ShcriflF  was  a  nullity,  and  did  not  change  the 
rights  of  the  parties;  and  ho  also  saw  Mr.  Swope,  who 
directed  him  to  hold  the  possession,  and  keep  up  the 
fences  for  Jones,  Scott  &  Baker,  which  witness  agreed 
to  do,  and  did;  and,  while  so  in  possession,  about  the 
1st  of  April,  1858,  the  plaintiflfs  in  error  came  into  pos- 
session of  the  land  in  dispute  against  his  will;  his  fod- 
der stacks  being  fenced  up  in  a  pen  in  the  field,  and 
went  to  plowing,  and  made  a  crop,  and  were  in  pos- 
session, claiming  under  Porterfield.  When  the  warrant 
issued,  on  the  11th  of  October,  1858,  witness  tended  a 
part  of  the  field  that  year,  and  plaintifiTs  in  error,  the 
balance;  and  at  the  time  they  come  in,  they  held  and 
claimed  for  Jones,  Scott  &  Baker,  and  have  so  held  and 
claimed  ever  since.  The  Sheriff  and  Swope  did  not  go 
to  the  field  in  dispute,  nor  nearer  than  half  a  mile ; 
but  witness,  at  that  time,  was  tlie  only  tenant,  and  it 
was  embraced  in  the  lease  then  executed.  Neither  did 
the  Sherifi^,  upon  discovering  his  want  of  authority,  and 
the  amendment  of  his  return,  come  again  upon  the  land 
to   restore   the  parties  to  their  previous  state. 

Northrup,  the  agent  of  Porterfield  for  the  management 
of  the  land,  was  examined  for  plaintiffs  in  error,  and 
proved  that  he  had  rented  to  one  Bledsoe  in  the  Spring 
of  1857,  and  that  Bledsoe  paid  him  the  rent  in  the  Fall, 
of  that  year,  when  tlie  crop  matured,  and  gave  him  back 
the  possession  :  that  James  T.  Scott  said  to  him,  in  the 
same  Fall,  that  he  had  nothing  further  to  do  with  the 
place,  only  to  get  his  fodder   and   crop  away,  and    use 
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the  pasture,  and  witness  could  rent  it  to  any  one  he 
pleased,  except  the  part  which  had  his  growing  wheat 
on  it,  just  sown,  which  he  wished  protected;  that  he 
talked  to  witness  frequently  between  that  time  and  the 
institution  of  the  suit,  and  always  told  him  he  claimed 
under  Porterfield ;  that  witness,  during  the  winter,  re- 
quested Beaty,  one  of  the  plaintiffs  in  error,  who  lived 
near  the  land,  to  keep  up  the  fences,  and  he  and  wit- 
ness did,  once  or  twice,  fix  up  the  fences ;  and  in  March, 
1858,  upon  the  land,  witness  rented  the  field  in  dispute 
to  the  plaintiffs  in  error,  and  told  them  to  go  in  when 
they  pleased ;  that  James  T.  Scott  then  had  his  fodder 
in   the  field. 

It  does  not  appear,  from  anything  in  this  record, 
whether  the  better  title  to  this  land  is  in  Porterfield, 
or  in  Jones,  Scott  &  Baker,  as  neither  dcraigns  any  title. 
Nor  is  this  material.  Jones,  Scott  &  Baker  resided  in 
Philadelphia,  and  never  had  actual  possession  of  tlie  land; 
and  their  reliancer  to  maintain  the  judgment,  is  the  sup- 
posed possession  acquired  by  them  through  the  wrongful 
act  of  Leo,  the  Sheriff,  and  its  subsequent  alleged  in- 
vasion, by  the  entry  of  the  plaintiffs  in  error,  under 
the  lease  from  Northrup,  as  agent  of  Porterfield,  who 
resided  in  Nashville ;  and  there  is  no  evidence  that  ho 
knew,  at  any  time,  that  James  T.  Scott  was  holding 
under  Jones,  Scott  &  Baker,  if  the  fact  were  so.  Nor 
is  there  any  reason  to  believe  that  Phillips  or  Northrup 
knew  it,  even  if  they  had  authority  to  enter  upon  and 
sue  for  the  premises,  so  as  to  make  notice  to  them 
bind  Porterfield ;  and  tiie  exact  nature  of  their  author- 
ity or  agency  does  not  appear.  What  transpired  be- 
tween James  T.   Scott  and  Northrup,  as  to   the  [effect  of 
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the  Sheriff's  illegal  act,  in  attempting  to  change  the 
possession  of  the  land,  even  if  Northrup  had  any  suitable 
power  in  the  matter,  could  only  serve  to  put  him  off 
his  guard,  since  James  T.  Scott  renewed  his  holding 
under  Porterfield,  and  always  claimed  to  Northrup  to  be 
Porterfield's  tenant. 

It  is  plain,  as  we  think,  that  the  action  of  Lee,  the 
Sheriff,  and  Swope,  the  agent  of  Jones,  Scott  &  Baker, 
under  the  writ  of  possession,  did  not  oust  or  destroy 
the  previous  possession  of  Porterfield,  and  that  it  con- 
tinued as  before — Jones,  Scott  &  Baker  having  acquired 
no  right  to  the  possession.  The  Sheriff  had  no  author- 
ity to  interfere  with  Porterfield's  tenants,  and  what  he 
did  was  merely  void.  The  lease  taken  by  James  T. 
Scott  of  Swope  was  under  a  mistake  of  the  facts  and 
of  the  true  state  of  the  rights  of  the  parties,  and  under 
pressure  of  the  process,  and  void,  as  a  fraud  upon  the 
possession  of  Porterfield.  It  has  been  often  held,  that 
where  the  claimant,  by  fraud,  induced  another  to  take 
a  lease,  or  to  enter  under  him,  upon  a  false  represen- 
tation as  to  his  title,  the  contract  is  vitiated  by  fraud : 
11  Hum.,  186-7;  2  Head,  433.  It  was  not  only  wrong- 
ful and  void  as  to  Porterfield,  but  it  placed  James  T. 
Scott  under  no  estoppel  as  to  Jones,  Scott  &  Baker, 
and  in  truth,  confierred  upon  them  no  right  whatever. 

It  is  apparent,  here,  from  the  facts,  that  James  T. 
Scott  did  not  receive  the  possession  from  Jones,  Scott  & 
Baker;  but,  that  being  in  possession  under  and  as  the 
tenant  of  Porterfield,  he  merely,  without  actually  being 
put  off,  yielded  to  the  wrongful  demand  of  the  Sheriff 
and  Swope,  and  under  a  total  misapprehension  of  the 
Sheriff's  power  and  duty  under  the  writ,  and  of  his  own 
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duty  to  Porterfield  as  his  tenant,  attorned  to  Jones, 
Scott  &  Baker.  All  this  operated  nothing,  and  he  was 
still  the  tenant  of  Porterfield. 

It  will  thns  be  seen,  that  Jones,  Scott  &  Baker  not 
only  never  acquired  any  right  of  possession,  l)ut  that 
Porterfield,  from  the  3d  of  October,  1855,  a  period  of 
more  than  three  years  before  the  commencement  of  the 
suit,  had  held  possession  of  this  land  by  his  tenants. 

The  charge  of  his  Honor,  the  Circuit  Judge,  and  the 
finding  of  the  jury,  being  at  variance  with  these  views, 
the  judgment  of  the  Circuit  Court  must  be  reversed, 
and  a  new  trial  awarded. 


Heibs  op  Nancy  G.  Mark  vs.  Harrison  Gilliam  et  a&. 


1.  Possession  of  trustee  or  cestui  que  trust j  not  adverse  to  each  other  ex^ 
cept  by  actual  ouster.  The  possession  of  a  trustee  is  not  usually  a  bar 
to  the  cestui  que  trusty  or  the  possession  of  a  cestui  que  trust  for  how- 
ever long  a  period,  will  not,  in  general,  displace  the  legal  title  of  the 
trustee,  for  the  holding  in  either  case,  is  not  adverse.  At  law  the 
cestui  que  trust  is  regarded  as  a  tenant  at  will  to  the  trustee,  and  de- 
mand of  possession  must  be  made  on  him  before  he  can  be  ejected, 
and  until  this  tenancy  is  determined,  there  can  be  no  adverse  holding 
between  the  parties.  If  then  there  be  a  formal  denial  or  disclaimer 
of  the  tenancy  by  the  cestui  que  trusty  or  deal  with  the  estate  in  a  man- 
ner inconsistent  with  its  subsistence,  he  may  oust  the  trustee,  and  ac- 
quire anadverse  possession  upon  which  the  Statute  of  Limitations  will 
operate.  It  must  always  be  a  difficult  question  to  determine,  whether^ 
and  at  what  time^  such  adverse  possession  was  actually  acquired. 
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2.  Presumption  of  conveyance  will  be  made  alone,  in  favor  of  a  just  title. 
In  support  of  a  just  titlo,  where,  as  here,  it  was  the  duty  of  the  trustee 
to  convey,  and  there  is  sufficient  reason  to  suppose  he  had  done  so,  it 
will  be  presumed,  when  the  equitable  owner  had  acted  and  dealt  with 
the  property,  as  if  the  legal  estate  were  vested  in  him.  This,  when 
joined  with  possession  and  length  of  time,  will  be  material  as  evi- 
dence to  raise  the  presumption  of  a  conveyance  by  the  trustee,  and 
the  rule  applies  a/orliori,  where,  as  here,  the  legal  title  is  used  by  the 
trustee  to  defeat  or  oppose  the  title  of  the  cestui  que  trust,  A  Court  of 
Law,  in  such  case,  to  prevent  the  injustice  attending  the  enforcing  of 
such  a  claim,  will  seize  upon  any  circumstance,  however  inconclusive, 

to  presume  a  conveyance.  This  presumption  will  only  be  made  in 
favor  of  those  in  whom  the  beneficial  title  is  vested,  and  not  in  favor 
of  a  defendant  who  defends  merely  on  possession.  A  plaintiff  would 
be  affected  by  the  rule  only  so  far  as  defendants  may  i>how  clearly  a 
beneficial  title  in  themselves,  or  some  of  them.  Any  other  construc- 
tion would  be  to  defeat  a  just,  title. 

3.  Tenants  in  common.  Joint  possession.  Amongst  tenants  in  possession 
each  has  entire  possession,  as  well  of  every  part,  as  of  the  whole,  and 
the  possession  of  one,  or  more,  is  the  possession  of  all,  and  there  can 
be  no  adverse  possession  or  dissiezin  among  them,  but  by  an  actual 
ouster.  It  will  not  be  presumed,  that  the  parties  intended  (in  this 
case,)  to  assert  a  right  to  more  than  they  were  entitled  to,  and  their 
possession  will  be  held  to  be  consistent  with  right  unless  there  bo  de- 
monstration plain,  that  it  was  held  otherwise.  One  tenant  in  com- 
mon, may  oust  his  co-tenant,  but  the  fiole  silent  occupation  by  one  of 
the  the  entire  property,  claiming  the  whole,  and  taking  the  entire 
profits,  without  any  account  to,  or  claim  by  the  others,  cannot  be  con- 
strued into  an  adverse  possession.  The  doctrine  of  adverse  possession 
must  be  taken  strictly,  and  must  be  made  clear  by  positive  proof,  and 
not  by  inference.  Every  presumption  being  in  favor  of  a  possession, 
in  subordination  to  the  title  of  the  true  owner. 

4.  Adverse  possession  for  years ^  hy  one  tenant  in  common^  without  claim  of 
co-tenants^  a  release  or  ouster^  will  he  presumed.  The  exclusive  and 
uninterrupted  possession  of  one  tenant  in  common,  of  land  for  agreat 
number  of  years  (say  twenty  or  more,)  claiming  it  without  account- 
ing to  his  co-tenants,  or  claim  on  their  part,  they  being  under  no  disa- 
bility, becomes  evidence  of  title  to  such  sole  possession ;  and  the  jury 
are  authorized  to  presume  a  release  an  ouster,  or  other  thing  necessary 
to  protect  the  possession.  This  presumption  is  an  inference  of  fact  to 
be  drawn  by  the  jury,  to  whom  the  evidence  is  to  be  submitted.  But 
it  may  be  rebutted,  by  the  infancy  or  coverture  of  the  plaintiffs,  or  the 
intervention  of  a  particular  estate,  or  other  facts,  showing  that  the 
possesMion  was  not  adverse  to  the  owner.  In  this  class  of  case?,  there 
is  this  distinction,  that,  unlike  the  Statute  of  Limitations,  disabilities 
may  be  allowed  to  cumulate  in  order  to  rebut  the  presumption.  If  a 
subsequent  disability  of  the  owner,  to  sue,  arises,  the  period  of  th^ 
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disabilitj  is  to  be  deducted  from  the  twenty  years,  so  that  the  pre' 
sumption  can  only  have  effect  by  counting  the  time  irrespective  of 
that  period. 

6.  Separate  disseizors^  possession  not  tacked  where  there  is  no  privity  in 
estate.  Separate  successive  disseizins  do  not  aid  one  another.  Where 
several  persons  successively  enter  on  land  as  disseizors  without  any 
conveyance  from  one  to  another,  or  any  privity  of  estate  between 
them,  other  than  that  derived  from  mere  possession  of  estate,  their 
several  consecutive  possessions  cann.H  be  tacked,  so  as  to  make  a  con- 
tinuity of  possession  of  sufficient  length  of  time  to  bar  the  true  owners 
of  their  right  of  entry.  To  create  such  a  privity,  there  must  have 
existed  between  the  disseizors  some  such  relation  as  ancestor  and  heirs, 
grantor  and  grantee,  or  devisor  and  devisee.  Therefore,  the  right  of 
wife  to  dower  in  the  land  of  which  her  husband  died  seized,  would 
create  no  sufficient  privity  of  estate  between  them  to  enable  her  to  con- 
nect his  possession  with  her  own.  * 

6.  Title  by  possession  transferred  by  deed  or  by  descent.  Statute  of  TAmita- 
tions.  Sale  of  land  byfi.fa.  One  who  enters  on  land  as  a  trespasser, 
and  continues  to  reside  upon  it,  acquires  something  which  he  may 
transfer  by  deed  as  well  as  by  descent^  if  his  possession,  and  those 
claiming  under  him,  added  together,  amount  to  the  time  limited  by 
the  Statute  of  Limitations,  and  was  adverse  to  him  who  had  the  legal 
title.  The  act  is  a  bar  to  the  recovery;  and  while  such  a  possession  or 
estate  might  be  the  subject  of  alienation  or  descent,  yet  a  purchaser, 
under  a>Z.  fa,  could  acquire  no  interest  or  right,  which  would  avail 
him,  either  as  plaintiff  or  tlefendant,  or  put  him  in  privity  in  any  way, 
with  the  tenant ,  whose  interest  had  been  attempted  to  be  subjected. 

7.  Possession  twenty  years  without  hiatus^  grant  or  deed  presumed.  The  law 
presumes  a  grant,  deed  etc.,  upon  twenty  years'  possession.  This  pre- 
sumption arises,  although  the  occupation  was  by  different  persons 
and  no  privity  could  be  traced  between  successive  tenant,*;,  if  they 
were  continued  and  connected  in  fact  without  any  hiatus  for  twenty 
years — each  claiming  the  ownership  in  connection  with  his  possession, 
without  regard  to  the  source  from  which  he  derived  his  title.  The 
presumption  will  attach,  and  it  is  not  necessary  that  the  possession  \ 
either  in  its  origin  or  during  its  continuance,  should  be  accompanied 

by  deeds  or  other  writings;  they  are  only  material  to  extend  the  boun- 
dary where  a  constructive  possession  is  claimed  beyond  the  actual  oc- 
cupation. 


FROM  MAURY. 


This   action  of  ejectment    was  tried  at  the  September 
Term,   1859,   before   Judge  William  P.  Martin.     There 
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was  a  verdict  and  judgment  against  the  plaintiff,  who  ap- 
pealed. The  facts  in  the  case  are  stated  fully  in  the 
opinion  of  the  Court. 

Robert  C.  Foster,  2d,  Ed.  Cook,  and  W.  S.  Flippin, 
for  plaintiffs  in  error. 

M.  S.  Frierson  and  George  Gantt,  for  the  defendants 
in  error. 

Wright,  J.,   delivered   the  opinion    of  the   Court. 

This  action  of  ejectment  was  commenced  the  25th  of 
February,  1853,  to  recover  1,632^  acres  of  land,  a  part  of 
Grant,  No.  388,  issued  to  James  Galloway,  by  the  State 
of  North  Carolina,  on  the  17th  of  December,  1794.  The 
plaintiffs  sue  as  the  devisees  of  William  M.  Marr.  All 
of  them,  except  Tennessee  E.  Venable,  failed  in  the  action, 
and  she  recovered  an  undivided  eighth  of  the  tract,  less  100 
acres  in  its  South-East  corner,  in  the  possession  of  Hardin 
Mayberry,  who  was  not  sued.  They  all  appeal  to  this 
Court.  Their  title  is  denied,  as  follows:  Constant  Per- 
kins, of  Pittsylvania  County,  in  the  State  of  Virginia,  with 
said  Galloway  and  others,  residing  in  North  Carolina  and 
Virginia,  prior  to  the  year  1790,  held  certain  lands  in 
partnership,  including  the  grant  above  named,  containing 
5,000  acres  in  Maury  County,  Tennessee.  Perkins,  who 
died  in  1790,  before  the  issuance  of  the  grant,  by  a  codi- 
cil to  his  will,  devised  the  one-half  of  his  part  of  said 
grant  to  his  brother,  John  Marr;  the  one-fourth  thereof  to 
his  brother-in-law,  Joseph  Scales,  and  the  remaining  one- 
fourth  to  Elizabeth  Perkins,  the  daughter  of  his  brother, 
Peter  Perkins. 
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John  Marr  afterwards  died,  and  his  share  in  this  grant 
came  to  his  children,  eitlier  by  devise  or  descent.  The 
time  of  his  death  is  uncertain;  but  it  was  prior  to  the 
year  1810.  It  is  stated  in  argument,  that  ho  left  eiglit 
children;  but  from  the  record,  we  can  ascertain  but  seven, 
one  of  whom  was  William  M.  Marr,  his  eldest  child,  and 
the  ancestor  of  the  plaintiflfs.  The  tract  of  5,000  acres, 
was,  by  a  decree  of  the  Court  of  Equity  of  Rockingham 
County,  State  of  North  Carolina,  partitioned  among  tlie 
owners;  and  James  E.  Galloway,  the  heir-at-law  of  James 
Galloway,  the  grantee,  was  directed  to  convey  the  1,632J 
acres  to  William  M.  Marr,  in  trust  for  the  devisees  of 
Constant  Perkins — that  being  the  share  of  said  Perkins  in 
the  grant.  And  James  E.  Galloway  did,  accordiLgly,  un- 
der the  decree,  on  the  1st  of  May,  1828,  make  the  convey- 
ance as  directed,  by  metes  and  bounds.  William  M.  Marr 
thus  became  invested  with  the  legal  title  in  fee  in  seve- 
eralty  to  the  said  tract  of  land,  holding  one-half  thereof 
for  the  seven  children  of  his  father,  himself  inclusive;  one- 
fourth  thereof  for  the  heirs  of  Joseph  Scales;  and  the  re- 
mainder for  the  heirs  of  Elizabeth  Perkins;  the  said  Jo- 
seph and  Elizabeth,  having  also,  died. 

The  said  William  M.  Marr  died  the  5th  of  September, 
1831;  and  in  his  will,  after  devising  to  his  wife  a  life- 
estate  in  certain  portions  of  his  property,  he  gave  the  res- 
idue of  his  estate,  including  the  remainder  in  that  given 
his  wife,  to  his  children.  She  has  since  died.  He  left 
the  following  children:  William  M.,  born  the  5th  of  Jan- 
uary, 1810;  Bethenia  A.  G.,  the  2d  of  September,  1812; 
Agatha  S.,  the  Slst  of  May,  1814;  Daniel  P.,  the  2Gth  of 
November,  1815;  John  H.,  the  loth  of  September,  1818; 
Elizabeth  S.,  the  8th  of  November,  1820;    George  W.,  the 
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16th  of  September,  1822;    Nicholas  L.,  the  2d  of  August, 

1824;  Sarah  V.,  the  29  h  of  July.  1826;  Mary  E.  J.,  the 
9th  of  September,  1828,  and  Tennessee  E.,  the  3d  of  Jan- 
nary,  1831. 

Bethenia  A.  G.,  married  Samuel  B.  Ev^ing,  the  28th 
of  January,  1829,  and  died  the  7th  of  August,  1843; 
Agatha  S.,  married  S.  Inge,  the  llth  of  December,  1832, 
and  he  died  the  23d  of  August,  1850,  she  surviving  him ; 
Elizabeth  S.,  married  John  D.  McLemore,  the  10th  of 
March,  1836,  and  died  May  the  17th,  1842;  Sarah  V. 
married  Thomas  L.  Carson,  the  7th  of  April,  1S47;  Mary 
E.  J.,  Robert  H.  Marr,  in  1850;  and  Tennessee  E.,  Na- 
thaniel Venable,  the  16th  of  December,  1852;  and  they, 
with  their  husbands,  are  yet  alive.  The  said  William 
M.,  died  August  the  7th,  1833;  John  H.,the  23d  of  Octo- 
ber, 1840,  and  George  W.,  the  4th  of  April,  1849. 

The  said  Agatha  S.,  Daniel  P.,  Nicholas  L.,  Sarah  V., 
Mary  E.  J.,  and  Tennessee  E.,  constitute  the  plaintifiFs  in 
this  action  ;  and  it  is  agreed  that,  at  the  time  it  was  in* 
stituted,  they  were  the  only  heirs  of  William  M.  Marr, 
Sr.,  save  the  children  of  Elizabeth  S.  McLemore,  who  are 
now  living,  and  not  parties  to  tiiis  suit.  It  docs  not 
appear  whether  Samuel  B.  Ewing  and  John  D.  McLe- 
more, are  dead  or  alive ;  nor  whether  Mrs.  Ewing  had 
issue,  though  under  the  agreement,  we  must  take  it,  that 
if  she  had,  it  is  dead. 

To  resist  a  recovery,  the  Statute  of  Limitations  and 
lapse  of  time,  are  relied  on.  At  the  institution  of  the 
suit,  the  defendant,  Tabitha  Hardin,  the  widow  of  Pleas- 
ant G.  Hardin,  who  was  in  possession,  had  in  cultivation, 
and  under  fence,  about  two  hundred  acres  of  the  tract, 
the  defendant,  Gilliam,   about   one   hundred,  and   the   de- 
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fendant,  Box, '  about  fifty.  The  residue  of  the  tract  is 
unenclosed,  and  chiefly  valuable  for  its  cedar  timber.  At 
what  particular  periods  these  clearings  were  made,  does 
not  appear.  Previous  to  the  partition  under  the  decree, 
and  while  the  five  hundred  acres  mere  claimed  by  the 
devisees  of  Constant  Perkins,  and  the  other  owners,  three 
leases,  two  of  ten  acres  each,  and  one  of  eighteen  acres, 
were  taken  by  Land  Fox,  John  Fox  and  one  Aydlett 
respectively.  The  dates,  or  terms  of  these  leases,  do  not 
appear.  They  were  made  by  Robert  or  Henry  Scales, 
two  of  the  children  and  heirs  of  Joseph  Scales,  a  devisee 
in  the  Will  of  Constant  Perkins.  A  year  or  two  after- 
wards, a  lease  of  ten  acres  was  taken  of  the  same  party, 
by  one  Heskitt,  the  term  of  which  is  not  shown.  They 
all  adjoined,  and  are  within  what  is  now  the  possession 
of  Mrs.  Hardin.  When  Heskitt's  lease  expired,  it  was 
renewed  from  Parmenas  Williams,  and  when  he  died, 
fiom  one  Wortham.  Both  Williams  and  Wortham  had 
become  interested  in  the  land,  by  purchase  from  a  part  of 
the  devisees  of  Constant  Perkins,  and  only  claimed  undi- 
vided interest  according  to  their  title.  After  the  expi- 
ration of  these  leases,  and  about  the  year  1829,  Pleasant 
G.  Hardin  succeeded  to  the  possession,  but  upon  what 
title,  whether  as  lessee  or  purchaser,  does  not  appear,  but 
the  probability  is,  from  the  proof  in  the  record,  that  his 
possession  was,  at  first,  merely  as  lessee  under  the  pro- 
prietors. On  the  27th  of  July,  1835,  C.  H.  P.  Marr, 
one  of  the  children  and  heirs  of  John  Marr,  conveyed  his 
undivided  interest  of  one  seventh  in  the  one  thousand  six 
hundred  and  thirty-two  and  one  half  acres,  to  Hardin; 
and  his  brother,  John  Marr,  had,  in  like  manner,  on  the 
21st    of  November,    1803,    conveyed    his    undivided   one- 
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seventh    to    Daniel   Wortham.      The   defendants,   Gilliam 
and   Box,  derive  their  title  from  James  D.  Freeland,  who, 
according   to   some  of  the   witnesses,   took   poi?session  by 
the  occupation  of  the  place,  where  Gilliam  now  lives,  in 
1823,   stating,   to   use   his   own  language:    That   he  had 
purchase  an  interest  in   the   tract,  from  one  of  the  claim- 
ants.     What  claimant   this  was,  is  not   known;  but  it  is 
probable  that  it  was  either  Thomas  Wortham  and  Nancy, 
his  wife,  or  David  Wortham,  as  we   find  deeds  from  them 
to  him,  of  date   the  15th  of    December,    1837,  and  there 
is  no  evidence  he  made  other  purchases.      The  deed  from 
Wortham   and  wife  conveys  an   undivided   interest  under 
the  Will    of  Parmenas  Williams,   who   had   acquired   the 
share  of  Elizabeth  Perkins,  and   the  deed  of  Daniel  Wor- 
tham embraces   the   share,  or   one-seventh  of  John  Marr, 
which  had  been  conveyed  to   him   as   above   stated.      In 
addition  to  the  conveyance  from  C.  H.  P.  Marr,  Pleasant 
G.  Hardin  subsequent   to    the  year   1837,  and  his  widow 
and  heir  after  his  death,  took   deeds  for   other  undivided 
interests,   chiefly   of  the   share  of  Joseph   Scales,   and  it 
may  be,  in  part,  of  the   share  of  Elizabeth   Perkins;    but 
neither  of  defendants  exhibit  any  evidence   that  they  or 
those  under  whom    they   claim    to   derive   title,  have  pur- 
chased any  part  of  the   share   of  John  Marr,  as   derived 
under  the  Will  of  Constant  Perkins,  save  the  interests  of 
C.  H.   P.   Marr   and   John   Marr,  Jr.,   as   herein  before 
stated;   and   it  is   probable,    though   not   clear   from   the 
proof  in  the    record,   that   they    did   acquire    the    entire 
shares    of   Joseph    Scales    and    Elizabeth   Perkins.      The 
deeds   to   Pleasant   G.   Hardin,   that   to   his   widow  and 
heirs,  and  those  to  the   heirs  alone,  as  well   as  the  deeds 
to  James  D.  Freeland,  and   the  intermediate  conveyances 
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from  Iiim,  including  those  to  Gilliam  and  Box,  all,  simply, 
in  general  terms,  convey  the  undivided  interests  of  the 
respective  grantors  in  the  one  thousand  six  hundred  and 
thirty  two  and  one-half  acres,  and  do  not  convey  or  as- 
sume to  convey  the  entire  trad,  or  any  particular  part 
of  it  in  severalty,  some  of  them  having  been  executed 
within  seven  years  next  before  the  commencement  of  this 
suit.  Of  the  same  character,  are  the  other  deeds  and 
title  papers  read  in  evidence  executed  anterior  to  the 
purchases,  by  Pleasant  G.  Hardin  and  James  D.  Free- 
land.  These  deeds  and  title  papers  must  be  regarded 
as  furnishing  evidence  that  Pleasant  G.  Hardin  and 
James  D.  Freeland,  and  the  tenants  under  them,  did 
not  set  up  claim  to  tlie  entire  tract,  as  stated  by  some  of 
the  witnesses,  but  that  it  only  extended  to  the  shares  or 
interests  purchased  in  their  undivided  state,  and  which, 
of  course,  went  to  the  boundaries  of  the  whole  tract. 

A  part  of  tlie  enclosed  land  above  mentioned,  was 
used  and  cultivated  for  more  than  twenty  years,  before 
the  suit;  during  all  which  time,  the  defendants  and 
those  under  whom  they  claim,  were  in  possession,  begin- 
ning with  the  occupation  of  James  D.  Freeland  and 
Pleasant  G.  Hardin,  and  during  which  time,  they  have 
cut  and  rafted  timber  to  the  boundaries  of  the  tract ; 
and,  according  to  some  of  the  witnesses,  claimed  the 
entire  tract  as  their  own,  Thei*e  is  evidence  of  a  divi- 
sion line  between  James  D.  Freeland  and  Pleasant  G. 
Hardin,  by  which  they,  and  their  families,  held  posses- 
sion, but  whether  it  was  run  or  marked  before  the 
year  1848,  is  not  clear.  It  is  in  proof,  that  Mrs.  Har- 
din, after  her  husband's  death,  gave  in  the  tract  for 
taxes.      The  witnesses  had  never  heard   of  the  claim  of 
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the  plaintiffs,  or  other  claim  than  that  of  defendants, 
prior  to  the  suit.  It  does  not  appear,  otherwise  than 
as  is  above  stated,  that  the  defendants  denied  the  title 
of  the  plaintiflFs,  or  that  they  had  knowledge  of  any 
adverse  claim  by  them.  The  plaintiffs  did  not  reside  in 
the  vicinity  of  the  land. 

Now,  what  is  the  law  upon  these  facts,  and  the  rela- 
tion which  these  parties  sustain  to  each  other?  Under 
the  force  of  the  decree,  and  the  deed  from  James  E.  Gal- 
loway, the  legal  title  in  this  property  was  vested  in  Wil- 
liam M.  Marr,  merely  as  a  dry  trustee  for  the  devisees  of 
Constant  Perkins,  who  were  entitled  to  the  absolute  bene- 
ficial interest  as  tenants  in  common,  and  it  was  his  duty 
to  dispose  of  and  convey  the  estate  according  to  the  di- 
rections of  the  cestui  que  trusts.  Indeed,  we  are  convinced 
the  purpose  was,  that  he  should,  at  once^  convey  to  each, 
their  respective  shares.  It  is  obvious,  therefore,  that 
whatever  might  be  his  right  against  strangers,  it  was 
not  expected  that  he  should  retain  the  exclusive  posses- 
sion in  opposition  to  the  equitable  owners;  and  if  one, 
or  more  of  them,  or  their  rightful  vendees,  took  posses- 
sion, it  could  not  be  held  to  be  adverse  to  the  trustee, 
or  inconsistent  with  the  common  title:  In  Hill  on  Trus- 
tees, (3d  Am.  ed.,)  393-4,  it  is  laid  down  as  a  rule,  that 
for  the  same  reason  that  the  possession  of  the  trustee 
is  not  usually  a  bar  to  the  oestui  que  trusty  the  posses- 
sion of  the  cestui  que  trust  for  however  long  a  period, 
will  not  in  general,  displace  the  legal  title  of  the  trustee. 
At  law,  the  oestui  que  trust  is  regarded  as  tenant  at 
will  to  the  trustee,  and  he  cannot  be  ejected  without  a 
previous    demand    of   possession.      Therefore,    until    this 

tenancy  is  determined,  there  can  be  no  adverse  possession 
32 
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between  the  parties.  However,  if  there  be  a  formal  de- 
mand, or  disclaimer  of  the  tenancy  by  the  cestui  que 
trust,  or  he  continue  to  deal  with  the  estate  in  a 
manner  inconsistent  with  its  subsistence,  he  may  doubt- 
less, disseize  the  trustee,  and  thus  acquire  an  adverse 
possession,  upon  which  the  Statute  of  Limitations  will 
then  operate.  It  must,  however,  always  be  a  very 
nice  and  di£BcuIt  question  to  determine,  whether,  and  at 
what  time,  such  an  adverse  possession  on  the  part  of 
the  cestui  que  trust,  has  been  actually  acquired :  Duke 
vs.  Harper,  6  Yer.,  280;  Watson  vs.  Smith's  Lessee,  10 
do.,  476.  There  is  another  view  of  the  case.  The 
jury — upon  the  facts  in  this  record — should  have  been  in- 
structed, that  as  to  the  equitable  interests  to  which  any 
of  the  defendants  may  have  shown  themselves  entitled, 
they  might  presume  a  conveyance  of  the  legal  estate  from 
William  M.  Marr,  the  trustee;  to  that  extent,  not  only 
defeating  the  right  of  the  plaintiffs  to  recover,  but  invest- 
ing the  defendants  with  the  legal  title,  so  as,  at  law,  to 
make  them  tenants  in  common  with  the  plaintiffs.  Ac- 
cording to  Hill  on  Trustees,  374  to  388,  in  support  of  a 
just  title  where,  as  here,  it  was  the  duty  of  the  Trustee 
to  convey — and  there  is  sufiScient  reason  to  suppose  he 
had  done  so — the  presumption  will  be  made.  As  where 
the  equitable  owner  had  acted  or  dealt  with  the  property 
as  if  the  legal  estate  were  vested  in  him:  this,  when 
joined  with  possession,  and  length  of  time — though  it  seems 
by  some  of  the  authorities  the  two  latter  alone  will  not 
do — will  be  material  as  evidence  to  raise  the  presumption 
of  a  conveyance  by  the  trustee.  And  the  rule  applies  a 
fortiori  where,  as  here,  the  legal  estate  is  made  use  of  by 
the  trustee   himself,  to   defeat,  or  oppose  the  title  of  the 
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cestui  que  trust;  and  in  SQch  a  case,  a  Court  of  Law,  in 
order  to  prevent  the  gross  injustice  attending  the  enforc- 
ing of  such  a  claim,  will  take  advantage  of  any  circum- 
stances, however  inconclusive,  in  order  to  presume  a  con- 
veyance. This  presumption,  as  a  general  rule,  will  be 
made  in  form  only  of  the  person  in  whom  the  beneficial 
title  is,  for  the  time  being,  clearly  vested.  It  will  not  be 
made  in  favor  of  a  defendant  who  shows  no  other  title 
to  the  premises  which  are  sought  to  be  recovered,  than 
that  of  a  mere  naked  possession.  And  hence,  the  plain- 
tiffs should  be  affected  by  the  rule,  only  so  far  as  defend- 
ants may  show  clearly  a  beneficial  title  in  themselves,  or 
in  some  of  them,  as  any  other  construction  would  be  to  de- 
feat, not  to  support,  a  just  title.  The  rule  is  founded  in 
no  resemblance  to  the  doctrine  of  presuming  a  grant,  &c., 
upon  twenty  years'  possession,  but  may  take  effect  in  a 
much  shorter  time,  and  indeed,  without  regard  to  time  or 
possession,  at  all :  England  vs.  Slade,  4  T.  R.,  682 ;  Doe 
vs.  Sybourn,  7  T.  R.,  2 ;  Aiken  et  als.  vs.  Smith,  1  Sneed, 
304. 

James  D.  Freeland  and  Pleasant  Q.  Hardin,  and  the 
other  purchasers  in  possession,  then,  must  be  held  to  have 
become  tenants  in  common  with  the  plaintiffs,  and  this  re- 
lation must  be  held  to  have  continued,  unless  shown,  in 
some  way,  to  have  been  destroyed.  Among  such  tenants, 
each  has  the  entire  possession,  as  well  of  every  part  as  of 
the  whole;  and  the  possession  of  one,  or  more,  is  the  pos- 
session of  all,  and  there  can  be  no  adverse  possession  or 
disseizin  among  them,  but  by  an  cudtud  ouster.  It  is  not 
to  be  supposed,  that  these  parties  meant  to  assert  an  own- 
ership to  more  than  they  were  properly  entitled  to ;  and 
their  possession  will  be  construed  to  have  been  consistent 
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with  right,  unless  there  be  demonstration  plain,  that  it  was 
claimed  and  held  otherwise.  That  one  tenant  in  common 
may  oust  his  co-tenant  and  hold  in  severalty,  is  not  to  be 
questioned.  But  the  sole,  silent  occupation  by  one,  of  the 
entire  property,  claiming  the  whole  and  taking  the  whole 
profits,  without  an  account  to,  or  claim  by  the  others,  ac- 
companied with  no  act  which  can  amount  to  an  ouster,  or 
give  notice  to  his  co-tenant  that  his  possession  is  adverse, 
cannot  be  construed  into  an  adverse  possession.  And  this 
doctrine  of  adverse  possession  is  to  be  taken  strictly,  and 
must  be  made  out  by  clear  and  positive  proof,  and  not  by 
inference;  every  presumption  being  in  favor  of  a  posses- 
sion in  subordination  to  the  title  of  the  true  owner :  Mc- 
Clung  V8.  Ross,  5  Wheat,  116;  4  Dev.,  223-290;  3  How- 
ard, U.  S.  R.,  674;  9  Johns.  R.,  164;  Angell  on  Lim., 
&1-99;  ]  Sneed,  279-286.  It  does  not  appear  that  the 
plaintiffs  were  refused  their  share  of  the  profits,  which  it 
seems — without  a  denial  of  their  title — is  insufficient  evi- 
dence of  an  ouster;  though,  if  it  were  shown,  as  it  is  not, 
that  they  had  made  demand  of  their  part,  and  the  others 
had  refused  to  pay,  and  denied  their  title,  claiming  the 
whole,  and  still  retaining  the  possession,  then  such  posses- 
sion would  be  adverse,  and  ouster  enough:  Angell,  94; 
Cowper,  217.  Or,  if  some  of  the  tenants  in  common,  in- 
stead of  conveying  their  undivided  interests,  as  seems  to 
have  been  done  here,  had  made  deeds  of  the  whole  tract 
in  severalty,  then  the  possession  of  their  alienees  and  those 
claiming  under  them,  would  have  been  adverse  to  the  right 
and  title  of  the  plaintiflFs :  Burton  vs.  Murphey,  Taylor's 
N.  C.  Rep.,  259;  Angell,  978;  Peck's  Rep.,  392-411;  3 
Howard,  U.  S.  R.,  674.  But,  all  the  deeds  appear  to  be 
precisely  to  the  reverse.     No  doubt,  so  soon  as  the  plain- 
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tiflfa  had  notice  of  the  disavowal  of  their  title  by  the  de- 
fendants, and  of  the  assertion  of  title  to  the  entire  trad 
for  themselves,  their  possession,  so  far  as  it  went  beyond 
their  title,  became  wrongful,  and  the  plaintiffs  might  sue : 
Allyn  V8.  Mather,  9  Cow.,  114.  But,  at  what  time  was 
this?  And  is  there  any  evidence  of  it,  for  a  period  of 
seven  years  before  the  suit?  In  the  case  in  3  Howard, 
it  is  laid  down  as  the  rule,  that  there  must  be  some  noto- 
rious act  of  ouster,  or  the  adverse  possession  by  the  party 
entering,  must  be  brought  home  to  the  knowledge  or  no- 
tice of  the  other  tenants  in  common,  before  the  act  of 
limitations  will  operate. 

It  is,  however,  well  settled,  that  the  exclusive  and  un- 
interrupted possession  by  one  tenant  in  common,  of  laud 
for  a  great  number  of  years — say  for  twenty  or  more — 
claiming  the  same  as  his  own,  without  any  account  with 
his  co-tenants,  or  claim  on  their  part — they  being  under  no 
disability  to  assert  their  rights — becomes  evidence  of  a 
title  to  such  sole  possession;  and  the  jury  are  authorized 
to  presume  a  release,  an  ouster,  or  other  thing  necessary 
to  protect  the  possessor;  and  the  action  of  ejectment  by 
his  co-tenants,  in  such  case,  is  barred.  The  presumption 
is  an  inference  of  fact  to  be  drawn  by  the  jury,  to  whom 
the  evidence  is  to  be  submitted:  4  Dev.,  223-290;  Cowper, 
217;  6  Cowen,  632;  1  Sneed,  279.  It  is  made  without 
any  reference  to  our  Statute  of  limitations,  and  in  no 
analogy  to  it.  The  contrary  is,  sometimes,  elsewhere, 
stated  as  the  rule;  but,  it  is  obvious,  that,  with  us,  it  must, 
in  many  particulars,  stand  independent  of  our  Statute,  and 
so  we  have  held:  3  Sneed,  176.  Upon  the  same  ground, 
a  grant  from  the  State,  a  release  of  an  equity  of  redemp- 
tion, the  payment  of  a  bond,  &c.,  are  presumed.     But,  it 


602  NASHVILLE : 


Heirs  of  Nancy  G.  Marr  vs.  Harrison  Gilliam  et  alt, 

may  be  rebutted  by  the  infancy  or  coverture  of  the  plain- 
tiflFs,  or  by  the  intervention  of  a  particular  estate;  the  re- 
lation of  the  parties,  or  other  facts,  showing  that  the  pos- 
session was  not  adverse  to  the  owner,  but  by  his  permis- 
sion or  indulgence,  or  as  his  tenant.  And  this  is  so, 
whether  the  case  be  within  the  saving  of  the  Statute  of 
limitalions,  cr  within  that  class  of  presumptions  termed 
diaputaUe^  and  which  rests  upon  general  principles  of  law, 
uninfluenced  by  the  Statute:  11  Howard,  U.  S.  R.,  329 ; 
3  Hum.,  267;  2  Swan,  27 ;  Angell  on  Adverse  Enjoyment, 
116-117.  In  the  latter  class,  however,  there  seems  to  be 
this  distinction :  That,  unlike  the  Statute  of  Limitations, 
disabilities  may  be  allowed  to  cumulate  in  order  to  rebut 
the  presumption;  and  where  a  subsequent  disability  of  the 
owner  of  the  estate  to  sue  arises,  the  period  of  disability 
is  to  be  deducted  from  the  twenty  years,  so  that  the  pre- 
sumption can  only  have  eflFect  by  counting  the  time  irre- 
spective of  the  period  of  disability:  Angell  on  Ad.v, 
Enj.,  116,  117 ;  16  Johns.  R.,  210 ;  10  do.,  414 ;  2 
Cranch,  180  ;  Watkins  vs.  Peck,  13  N.  H.  Rep.,  260 ;  2 
Yer.,  198.  The  presumption,  even  if  it  could  be  said  to 
have  commenced  running  in  the  lifetime  of  William  M. 
Marr,  had  not  taken  effect,  because  there  had  been  no  pos- 
session for  the  term  of  twenty  years  before  his  death,  and 
it  was  arrested  by  the  disabilities  of  his  devisees :  13  N. 
H.  Rep.,  377. 

As  to  the  Statute  of  limitations,  if  the  tenants  in 
possession  asserted  a  title  to  the  entirety,  when  they 
were  only  entitled  to  undivided  interests,  and  this  as- 
sertion was  so  made  as  to  oust  and  disseize  the  plain- 
tiffs, their  co-tenants  in  common,  and  give  cause  of  suit, 
the    extent    and    effect    of    such  a  possession,    must,   of 
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course,  be  determined  by  the  nature  of  the  title  papers, 
under  which  the  unfounded  claim  was  asserted:  and 
if  made  without  any  proper  writing  to  define  boun- 
daries, must  be  restricted  to  the  aducd  possession:  Mil- 
ford  V8.  Hardison,  3  Murph.  R.,  164.  And,  though  it 
is  certainly  true,  that  where  a  deed,  or  other  writing, 
relied  on  as  giving  color  of  title,  contains  no  descrip- 
tion of  the  land,  so  that  nothing  passes,  it  can  never 
lay  the  foundation  of  an  available  adverse  possession 
beyond  the  actual  improvement;  yet,  we  do  not  under- 
stand, as  seems  to  have  been  the  opinion  of  the  Cir- 
cuit Judge,  that  the  deed,  or  writing,  to  have  this  ef- 
fect, must,  itself,  give  boundaries,  or  refer  to  a  deed  or 
paper  that  does;  but,  that  if  the  deed,  &c.,  by  suffici- 
ent descriptive  words,  whether  by  metes  and  bounds,  or 
otherwise,  conveys  an  undivided  interest  in  the  grant 
or  tract,  or  any  particular  part  of  it,  the  boundaries 
or  locality  of  which  are  established  and  defined,  either 
in  law  or  in  fact,  so  that  they  may  be  rendered  cer- 
tain, this  is  enough;  Angell  on  Lim.,  (ed.  of  1846,) 
440;  Jackson  V8.  WoodrufiF,  1  Cowen,  276;  3  Snecd, 
329.  And  if  such  deed  or  writing,  and  possession  un- 
der it  be  taken  from  a  stranger,  and  not  the  owner 
of  the  share,  that  possession,  as  to  this  particular  share, 
will  be  eo  imtarUi,  adverse  to  the  true  owner  and  his 
trustee;  and  they  will  be  barred  in  seven  years,  unless 
saved   by   some  disability. 

The  widow  of  Pleasant  G.  Hardin,  cannot  annex  her 
own  possession  to  that  of  her  husband;  and  it  was 
error,  to  hold  that  she  could.  This  is  so,  whether  she 
resided  upon  the  land  concurrently  with  him,  or  suc- 
ceeded to  the  possession  upon  his  death.      The  case  of 
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Sawyer  vs.  Kendall,   10   Cushing's    Rep.,    241,  is  a   di- 
rect authority  to  this    eflFect,    and    meets  our    approval. 
The  well    settled    rule,  as    laid  down    in    that  case, 
is,   that   to  make  a  disseizin  effectual  to  give  title  under 
it  to  a  second  disseizor,  it  must  appear  that  the  latter 
holds   the  estate    under  the    first    disseizor,  so  that  the 
disseizin   of    one    may  be    connected   with    that  of    the 
other.      Separate    successive     disseizins  do    not    aid   one 
another,  where  several  persons  successively  enter  on  land 
as  disseizors,  without  any  conveyance  from  one  to  another, 
or  any  privity  of  estate  between  them,  other  than   that 
derived  from    the  mere  possession   of  the    estate.     Their 
several  consecutive  possessions    cannot  be  tacked,   so   as 
to   make  a  continuity  of  disseizins  of  sufficient  length  of 
time   to  bar    the    true    owners  of  their  right  of    entry. 
To  sustain  separate  successive    disseizins,  as  constituting 
a   continuous    possession,    and    conforming  a    title    upon 
the   last   disseizor,    there    must    have    been  a   privity  of 
estate    between    the    several    successive    disseizors.       To 
create  such  privity,  there  must  have  existed,  as  between 
the  different  disseizors,  in  regard  to  the  estate  of  which 
a  title  by   division  is  claimed,    some    such    relation  as 
that  of  ancestor  and   heir,   grantor  and  grantee,   or  de- 
visor and  devisee.     In  such  cases,  the  title  acquired  by 
disseizin,    passes  by    descent,    deed,  or    devise.      But,   if 
there  is  no  such  privity  upon   the  determination   of  the 
possession  of  each  disseizor,  the  seizin  of  the  true  owner 
revives  and  is  re-vested,  and  a  new,  distinct  disseizin  is 
made   by  each  successive  disseizor.      The  Court  then  de- 
clare, that  inasmuch  as  the  widow  showed  no  deed   or 
devise  of  the  land  to  herself,  by  her  husband,  there  was 
no  privity  between  her  and   him.      He  occupied  it  diir- 
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ing  his  life,  not  by  right  of  his  wife,  but  by  virtue  of 
his  own  act  of  disseizin;  and  that  his  wife  could 
commit  no  act  of  disseizin,  till  her  coverture  ceased 
by  his  death;  and,  that  the  subsequent  disseizin  by  her, 
was  her  own  separate  act,  unconnected  with  the  previ- 
ous dib^seizin  of  her  husband.  It  was  further  held,  in 
that  case,  that  the  right  of  the  wife  to  dower  in  land, 
of  which  her  husband  died  seized,  would  create  no  suf- 
ficient privity  of  estate  between  tliem,  to  enable  her  to 
connect  liis  possession  with  her  own.  The  right  of 
dower  confers  no  title  to  any  part  of  the  husband's 
land  after  his  death,  until  assignment  of  dower  is  made. 
Until  then,  the  wife  has  no  seizin,  or  right  of  entry, 
in  any  part  of  the  husband's  land,  and  the  heir  can 
well  maintain  his  writ  of  entry  against  her,  to  which 
her  claim  of  dower  would  constitute  no  defense.  It  is  a 
mere  right,  which  does  not  ripen  into  a  title  until  some 
specific  portion  is  set  out,  and  assigned  as  dower. 

The  case  of  Vance's  Heirs  vs.  Fisher,  decided  by  this 
Court,  (10  Hum.,  211,)  went  upon  the  same  principle. 
It  was  there  held,  that  the  administrator,  not  being  the 
representative  of  the  real  estate  of  his  intestate,  had 
no  authority  to  dispose  of,  or  deliver  the  possession  of 
the  same  to  another,  and  that  the  possession  thus  ac- 
quired could  not  bo  united  to  the  previous  possession  of 
the  intestate,  so  as  to  create  a  continuity  of  possession; 
there  being,  in  regard  to  the  real  estate,  no  privity  be- 
tween  the  intestate   and  the  administrator. 

In  the  case  now  before  us,  Mrs.  Hardin  exhibits  no 
deed  or  devise  from  her  husband  to  her  of  the  land 
in  question,  and  as  we  have  seen,  she  can,  as  toidoWj 
claim  no  privity  with  him.      Neither  does  it  appear  that 
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the  premises  in  dispute,  have  ever  been  assigned  to  her 
as  dower;  and  as  was  done  in  the  case  from  Massa- 
chusetts, we  decline  to  express  any  opinion  as  to  whether 
such  an  assignment  would  create  a  privity  of  estate 
with   the  husband,  in  the  land  so    assigned. 

Wc  think  it  results,  also,  from  these  principles  and 
authorities,  that  the  possession  of  the  heirs  of  Pleasant 
G.  Hardin,  whether  they  resided  with  him  upon  the 
land  in  question,  at  his  death,  or  entered  upon  it  im- 
mediately thereafter,  may  be  united  with  his  possession — 
whatever  it  was;  and  that,  as  between  the  different 
defendants,  and  those  under  whom  they  claim  to  derive 
title,  whatever  creates  a  privity  of  estate  between  them 
in  respect  of  the  land  in  question — as  the  relation  of 
grantor  and  grantee,  and  the  like — will  enable  them, 
also,  to  tack  their  premises.  That  this  may  be  done, 
will  also  appear  from  the  principles  stated  by  Mr.  An- 
gell,  in  his  work  on  the  Limitation  of  Actions,  (ed.  of 
1846,  pages  446-7.)  He  says:  There  must  be  a  privity  qf 
the  estcUe,  or  the  several  titles  must  he  connected,  so  that 
the  possessions  may  each  be  referred  to  one  entry,  as 
in  the  case  of  landlord  and  tenant,  or  in  the  case  of 
the  heirs  of  a  disseizor,  as  father  and  son.  These  make 
a  continuity  of  possession.  But,  if  one  merely  enters 
and  commits  a  trespass,  and  then  goes  off,  and  another 
comes  after  him  and  commits  a  trespass,  there  is  no 
privity  between  these  persons,  and  no  continuous  pos- 
session. 

But,  if  the  successive  possessions  be  connected  in  the 
manner  before  stated,  they  are  not  to  be  regarded  as 
so  many  distinct  possessions,  on  the  entry  of  each  suc- 
cessive disseizor;  but  they,  by  force  of   the  privity,  be- 
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come  one  and  the  same  continued  possession,  referable 
to  the  original  entry  and  disseizin,  and  have  the  same 
effect  as  if  there  had  been  no  mutation  or  transmission 
of  the  land. 

This  principle  of  tacking,  or  uniting  successive  pos- 
sessions, does  not  depend  upon  the  nature  of  the  title 
papers,  under  which  the  possession  is  taken,  and  dis- 
seizin made.  He,  who  enters  under  a  conveyance  from 
one  who  has  no  title,  is  as  much  a  disseizor,  as  he 
who  enters  an  unfounded  claim  of  exclusive  right,  with- 
out any  color  of  title  whatever. 

The  estate  gained  by  both  is  wrongful,  and  they  are 
both  equally  wrong-doers:  1  Greenleaf's  Cruise  on  Real 
Property,  53-4,  note  4;  5  Pet,  402;  11  do.,  41.  Every 
disseizin  is  a  trespass,  but  every  trespass  is  not  a  dis- 
seizin. A  disseizin  is,  when  one  enters,  intending  to 
usurp  the  possession,  and  to  oust  another  of  the  free- 
hold, and  either  takes  the  profits,  or  claims  the  inher- 
itance: 1  Greenleaf's  Cruise,  52-3.  To  use  the  language 
of  the  Court,  in  11  Pet.,  an  entry  by  one  on  the  land 
of  another,  is  or  is  not  an  ouster  of  the  legal  posses- 
sion arising  from  the  title,  according  to  the  intention 
with  which  it  is  done.  If  made  under  claim  or  color 
of  right,  it  is  an  ouster;  otherwise,  it  is  a  mere  tres- 
pass. In  legal  language,  the  intention  guides  the  entry, 
and  fixes  its  character.  And  though  such  a  disseizin  or 
adverse  possession,  is  always  tortious,  yet  the  common 
law  attaches  to  it  a  variety  of  legal  rights  and  incidents: 
5  Pet.,  402 ;  Williams  et  lix  vs.  McMiley,  1  Cheves' 
Law  Rep.,  200. 

A  complete  title  to  lands  cannot  exist  without  pos- 
session] find  when  the  owner  of    the    estate    loses    this, 
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though  he  has  the  right  of  possession  and  of  property, 
he  loses  sometJiing  which  the  disseizor  acquires.  The 
first  degree  of  title  is  said  to  be  bare  possession^  or 
actual  occupation  of  the  estate,  without  any  apparent 
right  or  pretence  of  right  to  hold  and  continue  such 
possession,  as  where  one  dissiezes  another;  and  which  is 
defined  to  be  a  mere  naked  possession,  which  may,  of 
course,  be  defeated  by  the  rightful  owner;  but  in  the 
meantime,  till  some  act  is  done  by  the  rightful  owner 
to  divest  this  possession  and  assert  his  title,  such  actual 
possession  is  prima  facie  evidence  of  a  legal  title  in 
the  possessor;  and  it  may,  by  length  of  time  and  neg- 
ligence of  him  who  hath  the  right,  by  degrees,  ripen 
into  a  perfect  and  indefeasible  title.  And  though,  in 
respect  of  the  disseizee,  the  disseizor  hath  no  right  at 
all,  yet,  as  against  all  other  persons  he  hath  ;  and  in 
this  respect  only ,  can  he  be  said  to  have  the  right  of 
possession :  2  Greenleaf 's  Cruise,  127,  132.  This  pos- 
session, or  position  of  the  disseizor,  from  which,  if  he 
lives,  and  continues  the  occupation  of  the  land,  rights 
way  be  acquired,  upon  his  death,  is,  by  operation  of 
the  law,  cast  upon  the  heir,  without  his  option :  Cheeves' 
Law  Rep.,  210 ;  Smith  vs.  Lorillard,  10  Johns.  Rep., 
338. 

It  is  laid  down  by  Chief  Justice  Tilghman,  says  Mr. 
Angell,  (447,)  in  giving  the  opinion  of  the  Supreme 
Court  of  Pennsylvania,  in  Overfield  vs.  Christie,  7  Serg. 
&  Rowles'  Rep.,  177,  that  one  who  enters  on  land  as 
a  trespasser,  and  continues  to  reside  upon  it,  acquires 
something  which  he  may  transfer  by  deed,  as  well  as 
by  descent;  and  if  the  possession  of  such  person  and 
others  claiming  under    him,    added    together,  amounts    to 
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the  time  limited  by  the  Act  of  limitations,  and  was  ad- 
verse to  him  who  had  the  legal  title,  the  Act  is  a  bar 
to  a  recovery :  Angell,  408,  447.  By  the  term  tres- 
passer, as  used  by  Chief  Justice  Tilghman,  is  meant  one 
who  enters  upon  and  claims  the  estate,  under  such  cir- 
cumstances as  to  make  him  a  disseizor;  not  him  who 
merely  enters  as  a  wrong-doer,  without  any  claim  of 
ownership  or  right  in  the  estate. 

Whatever  may  be  the  dicta  in  our  own  report?,  we 

know  of  no  adjudged  case  which  contravenes  the  prin- 
ciple hereinbefore  stated.  Wallace  vs.  Hannum,  1  Hum., 
443,  raised  the  question,  whether  a  possession  for  seven 
years,  under  the  second  section  of  the  Act  of  1819, 
gave  a  title  to  the  land,  so  that  a  purchaser  at  a  Mar- 
shal's sale,  under  a  judgment  and  execution  against  the 
tenant,  could  maintain  ejectment  against  the  assignee  of 
the  tenant,  who  had  become  possessed  of  the  land  under 
an  unregistered  deed  after  the  expiration  of  the  seven 
years,  but  prior  to  the  rendition  of  the  judgment.  The 
Court  decided  tliat  a  party  who  had  thus  held  posses- 
sion had  acquired  a  right  of  possession,  but  not  the 
title,  and  expressly  refused  to  say  that  an  execution 
might  not  be  levied  on  land  so  held ;  but,  put  the  case 
upon  the  ground  that  Berry,  the  debtor,  who  had  only 
a  right  of  possession,  had  abandoned  it,  and  transferred 
it  to  White,  who  occupied  the  land  before  the  judgment 
was  obtained  against  Berry,  so  that  no  lien  was  created 
upon  his  right,  if,  indeed,  a  lien  could  exist  in  such  a 
case.  Norris  vs.  Ellis,  7  Hum.,  463,  is  no  more  than 
Wallace  vs.  Hannum,  with  the  addition  that  seven  years 
possession,  under  the  second  section  of  the  Act  of  1819, 
docs    not  make    a  title  which    is    subject    to    execution 
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sale;  and  that  in  a  suit  by  the  parchaser  against  the 
tenant  he  mast  fail,  as  he  acquired  nothing  by  the  par* 
chase.  And  to  the  same  effect  is  Grutinger  vs.  Catron, 
10  Hum.,  24,  which  was  ejectment  by  the  owner  against 
the  purchaser,  under  a  /.  fa.,  against  one  who  had  held 
possession  for  more  than  seven  years,  under  the  second 
section  of  the  Act.  Such  possession,  say  the  Courts, 
constitute  a  mere  defense  against  a  possessory  action, 
which  is  lost  the  moment  the  possession  is  abandoned. 
No  title  is  acquired  to  lands  so  held,  but  mere  right 
of  possession,  which  is  not  alienable  nor  descendible; 
and,  of  course,  is  not  liable  to  the  payment  of  debts, 
because  it  is  no  interest  or  estate  in  lands.  The  mean- 
ing of  which  is,  as  we  take  it,  that  if  the  possession 
be  abandoned  or  lost,  it  cannot  be  regained  against  the 
rightful  owner,  cither  by  the  tenant  hitnself,  or  his  heir, 
or  any  purchaser  under  him,  whether  by  execution  or 
otherwise,  such  a  possession  being  a  mere  matter  (f  de- 
fense; and  that  in  a  contest  between  the  owner  and 
purchaser  at  execution  sale,  the  former  will  prevail. 

But  did  the  Court  mean  to  say,  that  such  a  posses- 
sion, or  estate,  so  to  speak,  with  the  legal  rights  and 
incidents  attending  it,  could  not  be  transmitted  by  de- 
vise, descent,  or  voluntary  transfer,  when  it  was  not 
abandoned,  but  continued,  without  interruption,  in  the 
devisee,  heir,  or  purchaser,  and  sought  to  be  used  mere- 
ly as  a  defense  against  the  action  of  the  owner?  If 
so,  the  case  did  not  call  for  it;  and,  as  we  have  seen, 
it  is  not  supported  by  authority.  Such  a  possession  or 
estate  might  very  well  be  the  subject  of  alienation  or 
descent ;  and  yet  the  purchaser,  under  a  ft.  fa.^  could 
acquire    no  interest  or    right    which    would    avail    him, 
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either  as  plaintiff  or  defendant,  or  put  him  in  privity, 
in*  any  way,  with  the  tenant,  whose  interest  had  been 
attempted  to  be  subjected. 

Whether  there  be  an  adverse  possession,  or  actual 
ouster,  to  which  the  foregoing  principles  are  applicable, 
will,  of  course,  be  open  for  consideration,  upon  another 
trial  of  this  cause. 

As  to  the  presumption  of  a  grant,  deed,  &c.,  upon 
twenty  years'  possession,  we  should  have  said,  that  con- 
trary to  the  instructions  of  the  Circuit  Judge,  this 
Court,  at  its  last  term  at  Nashville,  in  the  case  of  John 
Scales  V8.  Mark  R.  Cockrill,  held  that  the  presumption 
arises,  although  the  occupation  had  been  by  different 
persons,  and  no  privity  could  by  any  means  be  traced 
between  the  successive  tenants,  much  less  is  it  requisite 
to  establish  such  privity  by  deed.  That  the  true  prin- 
ciple is,  that  without  reference  to  the  manner  in  which 
the  respective  possessors  are  connected  or  succeed  each 
other,  if  they  are  continued  and  connected  in  fact,  with- 
out any  liabilities,  for  twenty  years,  each  claiming  the 
ownership,  in  connection  with  his  possession,  without  re- 
gard to  the  source  from  which  each  claims  to  have  de- 
rived his  title,  the  presumption  will  attach.  And  it 
lollows,  from  this  case,  and  the  authorities  cited,  that  to 
create  the  presumption,  it  is  not  necessary  that  the  pos- 
session, either  in  its  origin  or  its  continuance,  should 
be  accompanied  by  deeds,  or  other  writings;  and  they 
are  only  material  to  extend  the  boundary  where  a  con- 
structive possession  is  claimed  beyond  the  actual  occu- 
pation. 

It  will  be  seen,  from  the  view  we  take  of  the  case, 
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that  the  charge  of  the  Circuit  Judge  contains  serious 
error,  to  the  prejudice  of  both  parties,  for  which  the 
judgment  must  be  reversed. 

In  the  consideration  of  this  cause,  we  have  deemed 
it  proper  to  regard,  as  before  us,  the  Will  and  codicil 
of  Constant  Perkins,  though  the  same  were  rejected  as 
evidence;  and,  we  think,  properly,  by  the  Circuit  Judge, 
because  we  are  satisfied  of  their  existence,  (and  upon 
another  trial,  a  copy  may  be  so  authenticated  as  to  be 
free  of  all  objection,)  and  because  it  is  manifest  the  tes- 
timony they  furnish  is,  to  say  the  least  of  it,  as  im- 
portant to  the  defendants,  who  had  them  rejected,  as  to 
the  plaintiffs,  at  whose  instance  they  come  before  us  by 
bill  of  exceptions.  It  is  enough  now  to  say,  that,  upon 
the  authority  of  Harris  &  Totten  vs.  Anderson,  9  Hum., 
779,  the  fact  that  the  Clerk's  certificate  extends  only  to 
a  copy  of  the  Will  and  codicil,  and  not  to  the  probate, 
is  fatal. 

There  may  bo  other  valid  objections,  but  they  can  all 
be  remedied,  and  we  need  not  point  them  out.  Nor 
have  we,  for  the  same  and  other  reasons,  deemed  it 
worth  while  to  consider  the  various  objections,  as  well 
by  the  plaintiffs  as  defendants,  to  the  admission  of  deeds, 
and  other  documentary  testimony,  during  the  progress  of 
this  trial.  The  law  which  governs  the  admission  of 
such  evidence  is  plain  and  well  settled ;  and  upon  an- 
other trial,  the  needful  title  papers  may  be  fully  per- 
fected, as  well  by  the  one  side  as  the  other,  and  the 
defendants  may  be  enabled  to  show  how  far  they  have 
acquired  any  of  the  shares  of  the  devisees  of  Constant 
Perkins,  in  the  land  in  question.      We  do  not,  of  course, 
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conclusively  adjudge  this  matter  the  one  way  or  the 
other;  but  we  may  remark  that  the  deraignment  of  title 
to  many  of  the  shares,  as  claimed  by  the  defendants, 
is  very  defective. 

Judgment  reversed,  and  cause  remanded. 


Darden,  Ex'b,  t;^.  Hatcher  d  als. 

1.  Bevicikncy  in  Assets.  Chntriimiion.  Renduaiy  fund.  Where  a 
particular  fund  is  giyen  in  parcels,  and  upon  a  deficiency  of  assets,  it 
becomes  necessary  to  resort  to  it  for  the  payment  of  debt,  the  rule  is, 
in  general,  that  if  the  person  to  whom  the  last  particular  part  of  the 
fund  is  given,  be  appointed  to  take  the  residue,  or  remainder  of  the 
specified  sum,  then  he,  as  residuary  legatee,  will  only  be  entitled  to 
the  surplus  of  the  Aind,  after  full  satisfaction  of  all  the  aliquot  parts 
specifieally  bequeathed ;  and  in  the  character  of  residuary  legatee,  he 
cannot  call  upon  the  particular  legatees  of  the  particular  parts  of  the 
speoilic  ftind,  to  abate,  for,  since,  if  there  had  been  an  excess  of  the 
funds,  he,  as  residuary  legatee,  would  have  been  entitled  to  it*  So,  if 
there  be  a  deficiency,  it  is  only  equitable  that  his  share  should  be  less 
in  that  proportion. 

2.  Same.  JFSmd  first  appropriated.  If  there  be  a  residuary  fund,  and 
the  assets  be  insufficient  to  discharge  the  debts,  then  the  residuary 
ftind  must  be  first  applied.  In  that  case,  the  residuary  legatee  has  no 
right  to  call  upon  the  general  legatees  to  abate.  The  whole  personal 
estate  not  specifically  bequeathed,  must  be  exhausted,  before  general 
legatees  can  be  required  to  contribute  anything  out  of  their  legacies. 
General  legacies  must  abate  proportionally,  in  case  of  deficiency  of 
assets,  before  the  specific  legatees  can  be  called  on  to  contribute. 


FROM  MONTGOMERY. 


This    cause    was    heard    by    Chancellor    Samuel   D. 

Fbiebson,  at  the  April  Term,   1860,    who  decreed    that 
83 
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the  testator,  Henry  Hatcher,  having  disposed  of  his  en- 
tire estate  specifically,  there  was  no  residuary  fund  out 
of  which  to  pay  the  debts,  and  that  the  entire  estate 
must  be  resorted  to  for  the  payment  of  the  debts — that 
is,  all  the  legatees  under  the  Will,  must  contribute  rata- 
bly— from  which  there  was  an  appeal. 

John  F.  House,  for  Darden,  Ex'b, 

RoBB  &  Bailey,  for  Hatcher  and  others. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  is  executor  of  the  Will  of  Henry 
Hatcher,  deceased,  and  the  defendants  are  the  legatees 
tinder  said  Will. 

The  fund  appropriated  by  the  testator  for  the  pay- 
ment of  the  debts  of  his  estate,  turned  out  to  be  inad- 
equate for  that  purpose,  to  a  considerable  extent;  and 
the  executor  calls  upon  the  Court  to  declare,  out  of 
what  fund  the  deficit  shall  be  made  up. 

After  providing  for  the  payment  of  debts  and  funeral 
expenses,  out  of  any  moneys  that  might  come  to  the 
hands  of  the  executor,  the  second  clause  of  the  Will 
gives  to  Jane  S.  Langford  three  slaves,  under  certain 
qualifications  not  material  to  be  now  noticed. 

The  third  clause  directs  the  executor  to  sell  the  tract 
of  land  owned  by  the  testator,  of  about  two  hundred 
acres;  one-third  of  .the  purchase  money  to  be  paid  down, 
and  the  remainder  to  be  paid  in  two  annual  install- 
ments. 
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The  fourth  clause  gives  to  testator's  sister,  Sallie  Or- 
gan, $3,000  in  money,  to  be  paid  out  of  the  proceeds 
of  the  sale  of  said  land,  by  the  executor ;  "to  be  in- 
vested in  such  property  as  she  needs,  and  at  her  death, 
the  property  to  be  divided  equally   among  her  children." 

The  fifth  clause  gives  to  testator's  niece,  Mary  S. 
Hatcher,  a  negro  man  named  John ;  also  the  sum  of 
1800,  out  of  the  proceeds  of  said  land. 

The  sixth  clause  gives  to  his  niece,  Jane  Hatcher, 
$2,000,  out  of  the  proceeds  of  said  land.  Immediately 
following  this  last  bequest,  the  Will  proceeds  thus: 
"The  remainder  of  the  money  from  the  sale  of  land,  if 
any,  to  be  di.ided  equally  between  my  two  nieces,  Mary 
S.  Hatcher  and  Jane  Hatcher,''  being  the  same  two 
nieces  to  whom  the  two  immediately  preceding  bequest? 
were  made. 

The  seventh  clause  gives  to  Elizabeth  Ann  Hatcher, 
the  stock  on  the  farm,  farming  implements,  and  growing 
crop. 

The  ninth  clause  gives  to  Benjamin  F.  Hatcher,  his 
nephew,  his  stock  in  the  Louisville  &  Memphis  Railroad, 
amounting  to  $1,000.  And  lastly,  J.  T.  Darden  is  nom- 
inated executor  of  the  Will. 

The  Chancellor,  upon  the  foregoing  Will,  decreed  that 
the  testator,  having  disposed  of  all  his  entire  estate  specifi- 
cally, and  there  being  no  residuary  fund  out  of  which 
the  debts  could  be  paid,  the  entire  estate  must  con- 
tribute to  the  payment  of  the  debts — that  is,  all  the 
legatees  under  the  Will  must  contribute  ratably. 

It  appe  rs  that  the  tract  of  land  sold  for  $ ;   and 

after  satisfying  the  three  legacies  directed  to  be  paid 
out    of    this    fund,   there    remains  a    surplus  of    $ , 
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which,  by  the  Will,  is    directed    to  be    divided  equally 
between  Mary  S.  and  Jane  Hatcher. 

It  is  insisted  that  the  Chancellor  erred  in  decreeing 
that  tlie  legatees  should  contribute  equally  to  the  pay- 
ment of  the  debts.  It  is  argued  that  the  surplus  of 
the  proceeds  of  the  land  is  to  be  viewed  as  a  residuary 
fund,  and  as  such,  is  to  be  first  applied  to  the  discharge 
of  the  debts;  and,  it  is  conceded,  that  this  fund  is 
greatly  more  than  sufficient  for  that  purpose. 

It  is  not  denied,  that,  if  there  be  a  residuary  fund, 
and  the  assets  are  insufficient  to  discharge  the  debts, 
that  such  residuary  fund  must  be  first  applied.  In  such 
a  case,  the  residuary  legatee  has  no  right  to  call  upon 
general  legatees  to  abate.  The  whole  personal  estate, 
not  specifically  bequeathed,  must  be  exhausted,  before 
general  legatee?  can  bo  required  to  contribute  anything 
out  of  their  legacies:  2  Williams  on  Ex.,  465;  1  Roper 
on  Leg.,  150.  And  general  legacies  must  all  abate  to- 
gether proportionably,  in  case  of  deficiency  of  assets,  be- 
fore the  specific  legatees  can  be  called  on  to  contribute. 
Ibid,  The  question  depends  upon  the  nature  of  the  be- 
quest of  the  surplus  fund  arising  from  the  sale  of  the 
land. 

It  is  scarcely  necessary  to  notice  the  important  dis- 
tinction between  a  apecific  and  a  general  legacy.  The 
former  is  a  bequest  of  a  particular  thing  or  money  of 
the  testator,  specified  and  distinguished  from  all  others 
of  the  same  kind :  1  Roper  on  Leg.,  149 ;  2  Williams 
on  Ex.,  993.  Jl  legacy  of  quantity,  is,  ordinarily,  a 
general  legacy;  but  there  are  legacies  of  quantity  in  the 
nature  of  specific  legacies — as  a  legacy  of  so  much 
money,  with  roference  to  a  particular  fund  for  payment. 
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This  is  called,  by  the  civilians,  a  demonstrative  legacy : 
2  Williams,  995;  1  Roper,  150.  And  of  this  character 
are  the  three  legacies  to  Sallie  Organ,  Mary  S.  Hatcher, 
and  Jane  Hatcher,  payable  out  of  the  proceeds  of  the 
land,  which  immediately  precede  the  disposition  of  the 
surplus  of  that  fund. 

It  is  argued,  in  support  of  the  decree,  that  the  be- 
quest of  the  surplus  of  the  fund  arising  from  the  sale 
of  the  land,  is  not  of  a  residuary  nature,  but  rather  of 
the  nature  of  a  specific  legacy,  and  essentially  of  the 
same  character  as  the  three  preceding  legacies,  though 
these  are  each  for  a  sum  in  numero. 

It  seems  that  where  a  particular  fund  is  given  in 
parcels,  and  upon  a  deficiency  of  assets,  it  becomes  nec- 
essary to  resort  to  it  for  the  payment  of  debts,  the 
principle  is,  in  general,  that  if  the  person  to  whom  the 
last  fractional  part  of  the  fund  is  given,  be  appointed 
to  take  it,  as  the  residue^  or  remainder^  of  the  specific 
fund,  then  he,  as  residuary  legatee,  will  only  be  entitled 
to  the  surplus  of  the  fund,  after  full  satisfaction  of  the 
other  aliquot  parts  of  it  specifically  bequeathed;  and  in 
the  character  of  residuary  legatee,  he  cannot  call  upon 
the  particular  legatees  of  fractional  parts  of  the  specified 
fund  to  abate ;  for,  since,  if  there  had  been  an  excess 
of  the  funds,  he,  as  residuary  legatee,  would  have  been 
entitled  to  it.  So,  if  there  be  a  deficiency,  it  is  only 
equitable  that  his  share  should  be  less  in  that  propor- 
tion :  1  Roper  on  Leg.,  253-4,  228  ;  2  Bro.  C.  C,  19, 
22. 

There  can  be  no  doubt  as  to  the  residuary  nature 
of  the  bequest  of  the  surplus  of  the  fund.  Three  several 
bequests  of  fractional  parts  of  this  particular  fund,  each 
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for  a  specific  sum,  are  previously  made,  two  of  them  to 
testator's  nieces,  Mary  and  Jane  Hatcher ;  and  then  the 
"remainder"  of  the  fund,  if  any  there  should  be,  which 
was  obviously  doubtful  in  testator's  mind,  is  given  equal- 
ly to  the  same  two  nieces. 

This  is,  beyond  all  question,  a  residuary  bequest;  and 
being  so,  it  is  first  liable  to  be  applied  to  the  discharge 
of  the  debts  of  the  estate. 

There  are  other  errors  in  the  decrees,  but  it  is  not 
important  to  notice  them. 

The  decree  will  be  reversed. 


Bexjamin  Gist  vs.  Jeremiah  Webb. 

Failure  of  Consideration.  Entire  cost  of  tuit  on  failure  to  prove. 
The  plaintiff  sued  defendant  on  a  note  of  $140.  Defendant  resisted 
payment,  on  the  ground  that  the  horse  for  which  the  note  was  gi^en 
was  unsound,  and  of  no  value ;  that  vendor  fraudulently  concealed 
the  fact.  The  Justice  of  the  Peace  gave  judgment  for  the  full  amount 
of  the  note  and  costs.  Defendant  appealed  to  the  Circuit  Court,  and 
upon  a  trial,  the  jury  gave  a  verdict  in  favor  of  the  plaintiff  for 
^87.50,  and  $54.86  for  damages,  by  way  of  recoupment  Held,  that 
where  there  is  nothing  admitted  to  be  due  the  plaintiff,  but  his  whole 
demand  is  contested  or  impeached  for  fraud,  and  resisted  for  failure 
or  want  of  consideration,  and  is  only  reduced  in  amount  by  the  ver- 
dict of  the  jury,  the  plaintiff  is  entitled  to  full  cost.  If  defendant 
desires  to  shift  the  burden  of  cost,  he  must  tender  the  amount  due  the 

plaintiff,  and  that  will  exonerate  him  from  cost,  if  no  more  is  recov- 
ered. 


FROM  WHITE. 


This  suit    originated  before  a  Justice  of    the  Peace, 
who  gave  judgment  in  favor  of    the    plaintiff,    and   was 
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taken,  by  appeal,  to  the  Circuit  Court  of  White  Coun- 
ty>  by  defendant,  where,  at  the  September  Term,  1860, 
there  was  a  judgment  for  part  of  plaintiff's  demand, 
and  a  judgment  against  him  for  most  of  the  cost  of 
suit,  Judge   Gardenhike  presiding.      Plaintiff  appealed. 

Combs,  for  plaintiff  in  error. 

Fabris  &  Maury,  for  defendant  in  error. 

Caruthers,  J.,   delivered  the  opinion  of  the   Court. 

This  was  an  action  of  debt,  commenced  before  a 
Justice  of  the  Peace,  upon  a  note  for  $140.  The  de- 
fense was,  that  the  horse  for  which  the  note  was  given, 
was  unsound,  and  of  no  value,  and  that  known  to  the 
vendor,  and  fraudulently  concealed;  and  upon  this  ground 
the  payment  of  the  note  was  resisted.  The  Justice 
found  against  the  defense,  and  gave  judgment  for  the 
whole  amount.  The  defendant  appealed  to  the  Circuit 
Court,  when  the  jury  gave  a  verdict  in  favor  of  the 
plaintiff,  for  only  $87.50,  allowing,  as  they  say  in  the 
verdict,  damages  of  $54.35,  by  way  of  "  recoupment." 
Whereupon,  the  Court  gave  judgment  in  favor  of  the 
plaintiff,  for  the  $87.50,  and  the  small  amount  of  costs 
accrued  in  establishing  his  claim,  and  against  him  for 
the  remainder  of  the  costs  of  the  case,  amounting  to 
upwards  of  $200.      The  plaintiff  appealed. 

Whether  this  judgment  in  relation  to  the  costs,  was 
right,  is  the  only  question  to  be  considered,  as  the 
merits  of  the  case  upon  the  facts,  are  settled  by  the 
verdict. 
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The  large  bill  of  costs  accrued,  of  coarse,  in  the 
investigation  of  the  defense  set  up  of  fraud  and  want 
of  consideration.  The  whole  note  was  resisted  upon 
these  grounds,  but  the  defense  only  proved  successful 
to  the  extent  of  $54. 

The  Code,  sec.  3197,  provides  that  "the  successful 
party  in  all  civil  actions,  is  entitled  to  full  costs,  un- 
less otherwise  directed  by  law."  These  directions  to 
the  contrary,  or  exceptions,  are  set  out  in  the  next 
section,  which  embraces  those  oases  where  damages  do 
not  exceed  five  dollars — actions  for  slander,   &c. 

To  sustain  the  judgment  of  the  Court,  we  are  re- 
ferred to  two  cases  of  our  own.  The  first  is  in  2 
Swan,  202,  whore  it  is  held,  that  when  a  plaintiff  de- 
clares in  separate  counts  upon  several  causes  of  action, 
and  only  succeeds  on  part,  he  must  pay  the  costs  of 
those  on  which  he  fails,  and  defendant  on  the  others. 
The  other  is  that  of  Boothe  vs.  Cowan,  5  Sneed,  354, 
in  which  it  was  held,  that  where  a  set-oflF  was  relied 
upon  in  defense,  and  that,  as  well  as  the  claim  of  the 
plaintifiF,  was  established,  each  party  was  entitled  to 
judgment  for  the  costs  incurred  in  sustaining  their  re- 
spective claims.  In  that  case,  the  set-oflF  was  larger 
than  the  demand  established  for  the  plaintifif,  and  he 
had  judgment  for  the  excess.  But,  he  was  only  allow- 
ed the  costs  which  arose  from  the  contest  upon  his  set- 
off, and  was  made  to  pay  those  which  accrued  on  the 
adverse  claim  of  the  unsuccessful   plaintiff. 

Both  cases  were  decided  correctly,  though  rather  in- 
novations upon  the  law  of  costs  in  Courts  under  the 
Act  of  1794.  But  this  is  a  different  case  altogether,  and 
cannot  be  governed  by  the    same    principle  or    reason. 
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Here,  there  is  nothing  admitted  to  be  due  the  plaintiff, 
but  his  whole  demand  is  contested.  His  whole  claim 
is  impeached  for  fraud,  and  resisted  for  failure,  or  want 
of  consideration.  In  cases  where  an  adverse  demand 
is  set  up  in  defense  as  a '  set-off,  the  claim  on  the 
other  side  is  admitted,  or  if  not,  the  two  actions  are 
tried  together,  to  avoid  circuity.  In  such  cases,  each 
party  must  answer  for  the  costs  to  which  he  puts  his 
adversary,  in  sustaining  a  demand  against  him,  which  is 
found  by  the  verdict,  to  be  just.  Bat,  where  the  whole 
demand  of  the  plaintiff,  upon  any  ground,  is  contested, 
and  it  is  only  reduced  in  amount;  how  can  it  be  said 
that  the  Statute,  allowing  full  costs  to  the  successful 
party,  docs  not  apply?  If  the  rule  adopted  in  this 
case,  were  adopted,  the  powers  of  a  Court  of  Equity,  as 
to  costs,  would  be  exercised  by  Courts  of  Law  in  the 
face  of  the  Act  of  1794,  and  the  Code.  We  can  go 
no  further  than  we  have  done  in  the  cases  cited  on*  this 
subject.  If  the  defendant  desires  to  shift  the  burthen 
of  costs  in  this  kind  of  case,  he  must,  at  his  peril, 
tender  the  amount  due  the  plaintiff,  and  that  will  ex- 
onerate him  from  costs,  if  no  more  is  recoveired..  . 

The  principle  contended  for,  would  require  a  division 
of  the  costs  where  some  of  the  items  of  an  account 
sued  upon,  or  some  of  the  items  of  property  embraced 
in  a  declaration  in  irovevy  or  even  tracts  of  land  sued 
for  in  ejectment,  were  successfully  resisted  by  the  de- 
fendant, and  though  others  might  be  recovered.  So, 
the  rule  carried  out,  would  become  impracticable  and 
absurd. 

The  judgment  of  the  Court,  as  to  costs,  must  be  re- 
versed, and  judgment  given  here  against  the  defendant 
for  all  the  costs.  * 
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Arrington  and  Wipe  d  als.  vs.  Grissom  et  als. 


1.  Jurisdiction  of  Circuit  Court,  The  Circuit  Court,  by  its  present  or- 
ganization, possesses  no  equity  jurisdiction,  except  such  as  is  express- 
ly conferred  upon  it  by  Statute;  and  to  maintain  its  jurisdiction,  a 
state  of  facts  must  be  shown  to  exist,  falling  within  the  provisions  of 
the  Statute. 

2.  Same.  Sale  of  slaves.  Mrs.  Wilson,  a  tenant  for  Ufe^  filed  her  bill  in 
the  Circuit  Court  of  Smith  County,  to  sell  a  slave,  joining  with  her  as 
plaintiffs,  her  children,  (most  of  whom  were  infants),  who  were  the 
owners  of  the  remainder  interest  in  said  slaves,  alleging  in  said  bill 
that  it  was  necessary  to  sell  said  slave,  on  account  of  her  '*  had  temper^ 
violent  passions^  immoral  habits,  and  refusal  to  submit  to  discipline." 
Held,  that  under  this  state  of  facts,  the  Circuit  Court  had  no  jurisdio- 
tion,  and  could  not  order  a  sale  of  the  slave. 


FROM  SMITQ. 


At  the  August  Term,  1860,  there  was  a  decree  pro- 
nounced against  the  complainants.  Chancellor  B.  L.  Rid- 
ley, presiding.      Complainants  appealed. 

Andrew  McLain,  Head  &  Turner,  for  complainants. 

Stokes,  Moores  &  Wm.  H.  DeWitt,   for    respondents. 

McKiNNEY,  J.,  delivered   the  opinion  of  the  Court. 

The  complainants  seek  to  recover  from  the  defendant, 
Grissom,  a  female  slave,  named  Sally^  and  her  children, 
which  are  claimed  to  be  the  property  of  Claiborne. 

The  slave  Sally,  was  the  property  of  Claiborne  Wilson, 
the  father  of  the  complainants,  who  died  in  1842,  in  Smith 
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County.  By  his  Will,  the  slave,  Sally,  with  other  prop- 
erty, was  given  to  his  wife,  during  her  life,  or  widow- 
hood, with  remainder  to  her  children. 

The  widow  of  testator,  Margaret  Wilson,  was  qualified 
as  administratrix,  with  the  Will  annexed,  of  the  estate ,  in 
November,  1842. 

In  1855,  Margaret  Wilson,  the  widow  and  administra- 
trix, presented  a  petition  to  the  Circuit  Court  of  Smith, 
in  which  she  made  the  children  of  the  testator  co-plain- 
tiffs, asking  to  have  the  slave,  Sally,  sold,  on  the  ground, 
that,  by  reason  of  her  bad  temper,  violent  passions,  im- 
moral habits,  and  refusal  to  submit  to  the  discipline  and 
commands  of  the  petitioner,  she  could  not  be  managed; 
and  petitioner  and  her  children,  most  of  whom  were  un- 
der age,  were  afraid  to  keep  her  in  the  family. 

The  slave  had  given  birth  to  several  children,  before 
the  filing  of  the  petition — three  of  whom  were  then  liv- 
ing. For  the  foregoing  reasons,  it  was  alleged  in  the 
petition,  that  it  would  be  for  the  interest  of  the  owners 
of  the  remainder-interest,  as  well  as  petitioner,  to  have 
the  slave  sold,  and  the  proceeds  divided — the  widow 
agreeing  in  her  petition,  to  take  a  child's  part  of  the  same. 

Upon  the  proof  of  two  witnesses,  one  of  whom,  was 
the  defendant,  Grissom,  that  owing  to  the  character,  tem- 
per and  habits  of  the  slave,  it  would  be  for  the  manifest 
benefit  of  the  owners,  that  she  should  be  sold  and  sent 
off  from  the  neighborhood,  it  was  decreed  by  the  Court, 
that  she  should  be  sold  ;  and  on  the  12th  of  May,  she 
was  accordingly  sold  to  the  defendant,  Grissom,  (the  wit- 
ness, upon  whose  testimony,  mainly,  the  sale  was  ordered, 
and  who  lived  in  little  over  a  mile  of  the  residence  of 
petitioner,)  for  the  sum  of  $700. 
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Tbe  slave  is  admitted,  in  the  petition,  to  have  been  a 
capable,  valuable  servant,  aside  from  her  temper,  disposi- 
tions, and  immoral  habits.  She  has  given  birth  to  several 
other  children,  since  the  purchase  by  the  defendant. 

Various  questions  were  discussed  at  the  bar,  ,  We  will 
confine  our  consideration  of  the  case  to  the  question, 
whether  the  Circuit  Court  had  jurisdiction  to  decree  the 
sale. 

By  the  Act  of  1827,  ch.  61,  sec.  2,  all  sales  of  slaves 
made  contrary  to  the  provisions  of  that  Act,  by  execu- 
tors or  administrators,  are  expressly  declared  to  he  void. 
Was  this  a  sale  under  the  provisions  of  that  Act  ?  Clear- 
ly not.  It  is  true,  that  it  is  incidentally  stated  in  the 
petition,  that  the  widow  was  the  administratrix  of  the 
estate ;  but  the  petition  is  not  presented  by  her,  in  that 
capacity.  On  the  contrary,  it  is  an  application  by  her, 
in  her  own  right,  as  owner  of  the  life-interest  in  the 
slave,  in  which  she  joins  with  her  the  owners  of  the  re- 
mainder-interest, as  co-plaintiffs  to  have  the  slave  con- 
verted, and  the  proceeds  equally  divided,  solely  for  the 
reason  that  the  slave  had  become  unmanageable. 

The  simple  statement  of  the  ground  of  the  application 
demonstrates  that  the  case  is  not  within  the  Act  of  1827, 
and,  consequently,  the  Circuit  Court  had  no  jurisdiction. 
The  Circuit  Court,  by  its  present  organization,  possesses 
no  equity  jurisdiction,  except  such  as  is  expressly  con- 
ferred upon  it  by  Statute,  and  to  maintain  its  jurisdiction, 
a  state  of  facts  must  be  shown  to  exist,  falling  within  the 
provisions  of  the  Statute. 

Upon  the  whole  record,  it  is  manifest,  that  the  sale  of 
the  slave,  so  peculiarly  valuable  for  her  physical  capacity 
of  child-bearing,  so  far  from  being  for   the  benefit  of  the 
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owners  of  the  remainder-interert,  was  an  enormous  sacri- 
fice, though  it  may  have  been  otherwise,  as  to  the  life- 
owner. 

We  perceive  no  just  ground  of  distinction,  under  the 
Statute,  between  the  sale  of  a  remainder-interest  in  slaves 
and  land.  But  the  present  case  does  not  call  for  a  dip- 
cussion  of  this  question. 

Nor,  need  we  consider  the  question,  at  present,  wheth- 
er a  Court  of  Chancery  might  not  have  been  competent 
to  grant  the  relief  sought  bj  the  petition. 

The  decree  of  the  Chancellor  will  be  reversed,  and  a 
decree  rendered  in  favor  of  complainants,  restoring  them 
to  their  rights  in  said  slave  and  her  increase,  as  tliey 
stood  before  said  sale. 

But  the  complainants  will  be  required  to  refund  the 
purchase  money,  with  interest,  in  the  proportions  in  which 
it  may  have  been  actually  received  by  them  respectively. 


LuTEB  &  Daniel  vs.  Cobb  d  als. 


I.  MicHAHics'  LiSN.  Mow  amttrued.  The  mechanics'  lien  is  a  peculiar 
one,  differing  from  other  liens:  must  be  strictly  construed.  The  limi* 
tation  prescribed  by  the  Statute,  one  year,  is  intended  for  the  benefit 
of  the  creditors,  of  the  owners  of  the  property,  and  purchasers  from 
them,  to  prot^t  them  from  fraud  and  injury,  by  the  operation  of  this 
secret  lien.  It  is  incumbent  upon  the  mechanic  seeking  to  avail  him- 
self of  the  Hen,  to  make  out  a  case,  clearly  within  the  provisions  of  the 
Statute* 
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2.  When  the  time  of  lien  begins  to  run.  Intervening  rights.  When  the 
contract  is  entire:  building  substantially  finished;  and  is  treated  by  all 
parties  as  complete — though  some  unimportant  parts  be  not  com- 
pleted— if  the  time  limited  by  the  Statute  is  suffered  to  elapse,  before 
these  unimportant  things  are  done,  more  especially,  if  intervening 
rights  have  attached  in  favor  of  a  third  party  in  the  meantime,  the 
lien  cannot  be  successfully  asserted. 


FROM  MONTGOMERY. 


This  bill  was  filed  to  enforce  a  Mechanic's  Lien,  in 
favor  of  complainants  at  the  October  Term,  1860.  There 
was  a  decree  in  favor  of  complainants.  Chancellor  Sam- 
uel D.  Frierson,  presiding.    Respondents  appealed. 

RoBB  &  Bailt,  for  Luter  &  Daniel. 
Harral  &  Shackelford,  for  Cobb  et  als. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

Bill  to  inforce  a  Mechanics'  Lien:  decree  for  the  com- 
plainants, and  an  appeal  to  this  Court. 

In  1856  the  complainants  (who  are  brickmasons)  built 
a  mill-house  for  McReynolds  &  Co.,  in  Clarksville.  The 
work  was  completed  in  the  Fall  of  1856,  except  filling 
what  are  called  the  pudlock  holes,  and  painting  the  walls, 
and  during  the  same  Fall,  McReynolds  &  Co.  took  pos- 
session of,  and  commenced  using  the  building. 

In  the  Spring  of  1858,  McReynolds  &  Co.  mortgaged 
said  property,  to  secure  money  advanced  to  them  by 
others;  and  in   August,  1858,  they   failed,  and   thereupon, 
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they  made  an  assignment  of  all  their  property,  including 
said  mill-house  and  appurtenances,  for  the  benefit  of  their 
creditors.  During  the  year  1858,  said  mill  property  was 
sold  under  the  mortgage  or  deed  of  trust,  and  was  pur- 
chased by  the  defendant.  Perdue. 

In  the  Fall  of  1858,  (but  not  until  alfter  the  sale,  and 
purchase  of  the  property  by  Perdue,)  the  complainant 
caused  the  pudlock  holes  to  be  stopped,  and  part  of  the 
walls  to  be  painted ;  and  again  in  the  Spring  of  1859, 
they  caused  another  portion  of  the  walls  to  be  painted, 
and  a  portion  of  the  walls  still  remain  unpainted. 

The  amount  due  to  complainants,  seems  to  be  near 
$2,000.  There  is  pooof  in  the  record,  of  brickmasons, 
who  stated  that  a  building  is  not  regarded  by  workmen 
as  finished,  until  the  pudlock  holes  are  filled  up,  and  the 
walls  penciled.  It  is  also  proved  by  McReynolds,  who 
was  examined  by  complainants,  that  after  McReynolds  & 
Co.  went  into  possession  of  the  property,  they  applied  to 
complainants  to  finish  the  house;  and  they  agreed  to  do 
so,  but  said  they  had  not  time  then,  but  would  do  so, 
when  they  could  get  time.  But  little  importance  is  to 
be  attached  to  the  testimony  of  McReynolds.  His  con- 
duct, in  first  attempting,  either  to  destroy  the  lien  of  com- 
plainants, or  else  to  practice  a  fraud  on  his  creditors, 
for  whose  security  he  conveyed  the  property,  places  him 
in  a  suspicious  attitude. 

Upon  the  foregoing  facts,  we  feel  constrained  to  reverse 
the  decree.  Prom  the  whole  record,  we  are  led  to  the 
conclusion,  that  the  contract  was  regarded  by  both  par- 
ties, as  complete,  and  the  work  finished,  in  the  Fall  of 
1856,  when  McReynolds  &  Co.  took  possession  of  the 
house.      And  that  the   trifling  work   done  in   the  Fall  of 
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1858,  and  Spring  of  1859,  was   an  after  thought,  to  give 
color  to  the  lien  set  up  in  the  bill. 

If  it  were  to  be  conceded  in  this  case,  that  as  between 
the  complainants  and  McReynolds  &  Co.,  the  work  might 
be  considered  as  not  finished,  until  the  walls  were  pen- 
ciled, and  the  pudlock  holes  stopped,  it  by  no  means 
follows,  that  it  might  be  so  regarded  as  between  the  com- 
plainants  and  creditors,  or  purchasers  from  McReynolds 
&  Go.  From  the  fact  that  the  property  had  been  taken 
possession  of  in  the  Fall  of  1856,  by  McReynolds  &  Co., 
and  that  the  complainants  then  gave  it  up,  and  ceased  to 
do  any  more  work  upon  it,  for  a  period  of  more  than 
twelve  months,  the  limitation  of  the  lien,  the  creditors  of 
McReynolds  &  Co.,  and  purchasers  from  them,  and  the 
public  at  large,  might  well  conclude,  that  the  contract 
had  been  completed,  and  the  work  finished,  for  both  par- 
ties to  the  contract  had  so  treated  it. 

And  in  this  view,  the  complainants  are  estopped  as 
against  creditors,  and  bona  fde  purchasers,  to  say  that 
the  work  was  not  finished  in  the  Fall  of  1856. 

This  lien  is  a  peculiar  one,  Essentially  different  from 
most  other  liens  known  to  the  law,  and  must  be  taken 
strictly.  In  many  cases,  it  is  not  of  record,  and  rests 
ppon  a  mere  verbal  agreement,  and  the  time  when  it 
takes  effect  is  often  doubtful,  and  dependent  on  parol  evi- 
dence. 

The  limitation  prescribed  by  the  Statute,  is  intended 
iot  the  benefit  of  the  creditors  of  the  owners  of  the  prop- 
erty, and  purchasers  from  them,  to  protect  them  from 
fraud  and  injury,  by  the  operation  of  this  secret  lien. 

Good  faith  on  the  part  of  the  mechanic  seeking  to 
avail  himself  of  the  lien,  is  requisite;  and  it  is   incum- 
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bent  upon  him  to  make  out  a  case  clearly  within  the 
provisions  of  the  Satute. 

Without  undertaking  to  specify  cases  in  which  the 
continuance  of  the  lien  would  not  be  affected  by  nec- 
essary delays  in  the  completion  of  material  parts  of  the 
work  contracted  to  be  performed,  we  are  of  opinion, 
that,  where  the  contract  is  entire, .  and  the  building  is 
substantially  finished,  and  is  treated  by  all  the  parties, 
as  completed,  though  something  unimportant,  or  not  of 
the  essence  of  the  contract,  may  remain  undone,  if  the 
time  limited  by  the  Statute  is  suffered  to  elapse,  be- 
fore these  non-essential  things  are  done,  and  more  espe- 
cially if  intervening  rights  have  attached  in  favor  of 
third  persons,  in  the  meantime,  the  lien  cannot  be  suc- 
cessfully asserted. 

But,  in  another  aspect  of  the  case,  the  bill  must  fail. 
If  the  penciling  the  walls  were  an  essential  part  of  the 
contract,  without  which  it  was  not  complete,  or  the 
work  finished,  then  it  would  necessarily  result,  that 
the  bill  was  prematurely  filed,  for  in  point  of  fact, 
the  penciling  of  the  walls  has  never  yet  been  finished, 
and  leaving  a  part  unfinished,  by  the  fault  of  the  com- 
plainants themselves,  is  as  fatal  as  if  the  whole  had 
been  left  undone. 

Decree  reversed,  and  bill  dismissed. 
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Statute  of  Limitations.  To  give  the  defendant  the  benefit  of  the  Statute  of 
limitations,  he  must  show  an  actual  (and  continued)  possession  of 
some  part  of  the  land  in  dispute.  Possession,  (outside  of  the  conflict,) 
does  not  displace  the  constructiye  possession  of  the  true  owner,  which 
the  law  attaches  to  him  in  virtue  of  his  better  title. 


PROM   GANNON. 


This  is  an  action  of  ejectment,  tried  at  the  June  Term 
of  the  Circuit  Court,  1860.  There  was.  a  verdict  and 
judgment  in  favor  of  the  defendants.  Judge  Hugh  L. 
Davidson,  presiding.     Plaintiflf  appealed. 

Robert  Cantrell  and  J.  L.  Fare,  for  plaintiflf  in  error. 
M.  M.  Brien,  Jr.,  for  defendants  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  ejectment,  to  recover  a  tract  of 
land  in  Cannon  County,  in  which  verdict  and  judgment 
were  rendered  against  the  plaintiff,  and  he  appeals  to 
this  Court.  He  deraigns  his  title  to  the  land  in  dispute 
as  follows :  A  grant  from  the  State,  to  William  Bates  and 
William  Cummings,  dated  the  20th  of  May,  1837,  and  a 
deed  to  himself  from  said  Bates,  for  a  part  of  the  grant, 
dated  the  9th  of  June,  1840.  This  grant  called  for  3,000 
acres,  less  1,182|  acres  of  older  and  better  titles  included 
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within  its  boundaries,  but  excluded  from  its  legal  opera- 
tion. And  the  deed  was  a  conveyance  of  1,250  acres  off 
the  North  end  of  the  grant.  He  insisted  that  this  deed 
carried  the  moiety  of  Cummings,  as  well  as  the  moiety  of 
Bates  in  the  1,250  acres;  and  to  es  ablish  this,  read  a 
title  bond  from  Bates  to  Cummings,  for  other  lands  not 
embraced  within  this  grant,  and  a  writing  endorsed  upon 
the  back  thereof,  signed,  but  not  sealed,  by  both  Bates 
and  Cummings,  dated  the  12th  of  June,  1840,  to  the  effect 
that  Bates  had  add  one  of  the  tracts  within  the  bond  for 
a  patent  right  to  make  shingles;  likewise,  a  3,000  acre 
tract  that  was  not  embraced  within  the  bond;  and  it  was 
then  declared  that  he  was  authorized  to  sell  the  same  to 
the  best  advantage  for  them  both,  and  give  said  Cum- 
mings half  of  the  profits.  This  3,000  acres  is  not  describ- 
ed in  the  endorsement,  and  it  nowhere  appears  to  be  the 
tract  contained  within  the  above  grant.  The  title  of  the 
defendants  was  made  out  as  follows :  A  grant  from  the 
State  to  William  Capshun,  for  200  acres  of  land,  dated 
9th  of  December,  1839  ;  proof  that  one  William  Morris 
had,  in  1841,  purchased  a  part  of  this  grant;  a  grant  from 
the  State  to  said  Morris,  for  200  acres,  dated  the  9th  of 
December,  1848,  which  included  that  part  of  the  Capshun 
grant  so  purchased;  a  deed  from  Morris  to  one  Jacobs, 
dated  the  4th  of  August,  1849,  for  this  200  acres;  a  deed 
for  the  same  land,  from  Jacobs  to  George  Grizzle,  dated 
the  11th  of  March,  1850;  and  also,  a  deed  from  George, 
to  the  defendant,  James  Grizzle,  for  the  same  land,  dated 
the  24th  of  January,  1857.  It  was  admitted  by  the  de- 
fendants, that  the  deed  from  Bates  to  the  plaintiff,  covered 
the  land  in  dispute,  and  that  defendants  were  in  posses- 
sion; and  claimed  title  to  said  land,  at  the  commencement 
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of  the  suit,  on  the  23d  of  January,  1867.  The  disputed 
land,  as  we  understand  the  testimony,  is  not  within  the 
Capshun  grant,  but  lies  entirely  south  of  it,  and  within  the 
grant  to  Morris.  The  residence,  improvements,  and  enclo- 
sures of  defendant,  Grizzle,  are  entirely  within  that  part 
of  his  tract  e  .ibraced  by  the  Capsliun  grant — there  being 
no  residence,  occupation,  or  enclosure  on  the  disputed 
land,  except  two  or  three  acres  that  defendant,  Hutchins, 
had  put  there,  and  which  had  been  in  cultivation  somo 
three  o/  fou**  rears.  This  part  of  the  tract,  defendant, 
Grizzle,  in  1851  or  1852,  sold  to  Hutchins;  and  when  the 
suit  was  brought,  he  took  it  back.  In  1841,  Morris  took 
possession  of  that  part  of  the  land  acquired  by  the  pur- 
chase under  the  Capshun  grant,  and  was  living  there  in 
1845,  when  he  made  the  entry  upon  which  the  grant  in 
his  name,  was  founded ;  but,  whether  he,  or  Jacobs,  or 
George  Grizzle,  lived  there  subsequently,  does  not  appear. 
The  possession  of  defendant,  James  Grizzle,  began  in  1852, 
and  has  been  continued  ever  since.  One  of  the  objects  of 
Morris,  in  making  the  entry  and  obtaining  the  grant,  was, 
to  perfect  his  title  to  the  Capshun  grant,  which,  for  some 
cause,  he  feared  might  prove  defective;  and,  after  the  issu- 
ance of  the  grant  to  him,  he,  and  those  holding  under  him, 
including  defendant,  Grizzle,  claimed  under  both  titles,  to 
the  extent  of  the  boundaries  of  the  grant  to  Morris. 

In  1849,  there  was  a  house  within  the  grant  to  Morris, 
but  without  the  Capshun  grant,  called  the  Julia  house, 
that  a  woman  by  the  name  of  Julia  Romines,  lived  in; 
that  Morris  built  this  house  for  her  and  claimed  the  same; 
but  before  1851,  it  was  burned  down,  and  shortly  thereaf- 
ter there  was  a  part  of  the  body  of  a  house  put  up  at  the 
same  place,  which  defendant,  Grizzle,  sometimes  used  as  a 
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liog  pen,  in  which  to  feed  his  stock  hogs.  Others  also 
used  it  for  the  same  purpose.  It  was  between  a  quarter 
and  half  mile  from  where  he  lived;  there  was  no  ground 
enclosed  there;  there  had  been  a  fence,  but  it  was  all 
gone;  that  defendant,  Grizzle,  had  cut  board,  and  other 
timber,  on  the  land  outside  of  the  Gapshun  grant,  ever 
since  he  had  gone  there  to  live;  and  that  Morris,  under 
whom  he  held,  had  done  the  same  thing,  from. the  time  his 
gi;ant  issued;  that  the  said  land,  outside  of  the  Capshun 
grant,  and  about  the  Julia  house,  was  not  suited  to  the 
ordinary  purposes  of  cultivation,  and  permanent  improve- 
ment, the  same  being  hilly,  rocky,  and  valuable  only  for 
its  timber;  that  defendant,  Grizzle,  had  not  only  used  it 
to  feed  his  hogs,  as  already  stated,  but  at  another  place 
on  said  land,  outside  of  the  Capshun  grant,  he  had  and 
kept  up  a  sugar  camp,  for  several  years.  Neither  the 
plaintiff,  nor  those  under  whom  he  dcraigns  title,  ever 
were  in  actual  possession  of  any  part  of  the  land  covered 
by  the  grant  to  Morris. 

Upon  these  facts,  the  Circuit  Judge  instructed  the  jury, 
in  substance,  that,  if  the  defendants  and  those  under  whom 
they  claim,  under  their  title,  had  held  the  uninterrupted 
actual  adverse  possession  of  a  part  of  the  land  embraced 
within  the  grant  to  Morris,  for  more  than  seven  years  be- 
fore the  commencement  of  this  suit,  claiming  to  the  extent 
of  the  boundaries  of  said  grant,  and  adversely  to  all  others*, 
such  possession  under  said  grant  would  give  them  a  title 
to  the  land  described  therein,  by  operation  of  the  Statute 
of  limitations,  although  there  may  have  been  no  actual  . 
possession  outside  of  the  Capshun  grant ;  that  if  the  pos- 
session was  alone  under  the  Capshun  grant,  then  no  pro 
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tection  would  be  afforded  beyond  its  boundaries;  but  if  the 
possession  under  this  grant,  was  abandoned,  when  the  grant 
to  Morris  issued:  or,  if  the  possession  was  conjointly  under 
both  grants  for  seven  years,  and  of  the  character  stated, 
it  would  operate  to  vest  the  title  under  the  grant  to  Mor- 
ris, to  the  extent  of  its  boundaries,  although  there  may 
have  been  no  actual  possession  outside  of  the  Capshun 
grant. 

This  instruction  is  erroneous.  It  has  always  been  held, 
that  to  give  a  party  the  benefit  of  the  Statute  of  limita- 
tions, he  must  show  an  actual  possession  of  some  part  of 
the  land  in  dispute.  Possession,  outside  of  the  conflict, 
does  not  di:?place  the  constructive  possession  of  the  true 
owner,  which  the  law  attaches  to  him  in  virtue  of  his 
better  title.  In  this  case,  the  Statute  did  not  begin  to 
run,  or  protect  the  defendants,  until  the  actual  possession 
was  extended  beyond  the  Capshun  grant  to  the  land  in 
dispute.  We  need  only  cite  Stewart  vs.  Harris,  9  Hum., 
714-717.  We  lay  out  of  view  the  entries  upon  which  the 
several  grants  are  founded,  because  tliey  are  not  in  the  record, 
so  that  wc  may  judge  of  their  legal  effect,  and  the  grants 
can,  therefore,  have  no  relation  beyond  their  dates.  This 
makes  the  plaintiff's  title  superior  to  that  derived  under 
both  the  grants  to  Capshun  and  Morris.  But  this  is  im- 
material, since  the  Capshun  grant  docs  not  conflict  with 
the  title  of  the  plaintiff;  and  whether  it  be  superior  or 
inferior,  a  possession  under  it,  or  which  does  not  go  be- 
yond its  boundaries,  can  be  of  no  service  to  the  defen- 
dants. 

If  the  Judge's  charge  were  free  of  error,  it  would  be 
difiBcult  to  maintain  the  finding  of  the  jury  upon  the  facts. 
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There  does  not  appear  to  have  been  such  a  continuity  of 
possession,  either  within  or  without  the  Gapshun  grant,  as 
would  form  the  bar  under  the  Statute  of  limitations.  In 
this  respect,  the  proof  is  defective. 

There  was  no  error  in  holding,  that  the  deed  from 
Bates  to  the  plaintiflF,  only  carried  his  moiety  of  the  1,250 
acres,  and  not  that  of  Cummings. 

The  judgment  must  be  reversed,  and  the  cause  remand- 
ed for  a  trial  de  novo. 


Smith  et  aU.  vs.  Woods  et  als. 

1.  Motion  againH  an  officer^  or  a  proceeding  by  petition^  would  he  regular. 
William  Kogers,  Clerk  of  the  County  Court,  of  Montgomery  County, 
Tennessee,  was  appointed  Commissioner,  to  sell  land,  and  a  slave, 
which  he  did,  and  made  his  report  at  the  March  Term,  1850.  During 
that  year,  he  received  part  of  the  purchase  money  from  the  purchasers, 
and  paid  over  part  of  the  money  received,  and  died,  having  in  his 
hands  $500,  unaccounted  for.  To  recover  this  money,  the  plaintiff 
filed  this  petition,  in  the  said  County  Court,  against  Woods,  admin- 
istrator of  Rogers  and  his  sureties  to  his  official  bond,  as  Commission- 
er. The  petition  on  demurrer,  was  dismissed.  Held,  that  a  motion 
against  the  administrator  of  Rogers  and  his  sureties,  would  have  b?en 
sufficient,  yet  a  proceeding  by  petition  against  them  was  regular. 

2.  Jurisdiction  of  County  Court,  in  ease  of  sales.  The  County  Court,  by 
sec.  4201-3-4,  possessed  jurisdiction  to  make  the  sale,  and  is  express- 
ly vested  with  all  the  power  possessed  by  a  Court  of  Equity. 

8.  Motion  against  a  Clerk  or  Special  Commissioner.  A  Clerk  and  Commis- 
sioner, or  a  Special  Commissioner,  is  liable  to  a  motion  against  him 
and  his  sureties,  upon  failure  to  pay  over  money  or  property  in  his 
hands,  received  by  virtue  of  his  office. 
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4.  Remedy  by  motion  ayainet  an  officer^  wiU  lie  against  his  personal  represent 
tatives.  Where  the  remedy  bj  motion  is  given  against  the  officer  him. 
self,  tne  remedy  will  lie  against  the  personal  representatiTes  of  delin- 
quent officer,  although  the  Statutes  do  not  in  express  terms  extend  it 
to  them. 


FBOM  MONTGOMERY. 


This  was  a  petition  filed  in  the  County  Court  of 
Montgomery  against  Woods,  as  the  administrator  of  Wil- 
liam Rogers  and  his  sureties,  on  his  official  bond  for  the 
failure  of  Rogers  to  pay  over  moneys  collected  by  him, 
(in  his  lifetime,)  as  Clerk  and  Commissioner.  The  petition 
.was  demurred  to,  and  the  demurrer  sustained  by  the 
County  Judge.      Petitioners  appealed. 

James  0.  Shackelford,  for  plaintififs  in  error. 
Wisdom,  for  defendants  in  error. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiflFs  are  the  heirs  at  law,  and  next  of  kin  of 
E.  Howard,  deceased.  By  a  proceeding  in  the  County 
Court  of  Montgomery,  which  seems  to  have  been  regular, 
certain  real  estate,  and  one  slave,  the  property  of  the 
estate  of  said  Howard,  was  decreed  to  be  sold,  on  the 
petition  of  the  heirs,  and  next  of  kin,  at  the  December 
Session,  1868,  of  said  Court ;  and  William  Rogers,  the 
then  Clerk  of  the  Court,  was,  by  an  order  of  the  Court, 
appointed  Commissioner  to  make  the  sale.  At  the  March 
Session,  1859,  Rogers,  the  Clerk  and  Commissioner,  made 
his  report  to  the  Court,  showing  that  he  had  made  sale 
of  the  property,  pursuant  to  the  decree ;  that  the  proceeds 
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of  sale  amonnted  to  $6,340.00,  for  which  he  had  taken 
the  notes  of  the  respective  purchasers,  with  security,  as 
directed.  In  the  year  1859,  Rogers  died  ;  before  his 
death,  he  had  received  several  sums  of  money  from  the 
purchasers  at  said  sale,  in  part  payment  of  the  notes  exe- 
cuted to  him,  as  Commissioner.  Pari:  of  the  money  thus 
received  by  him,  ho  accounted  for,  and  paid  over;  but  at 
the  time  of  his  death,  the  sum  of  $500,  had  been  retained 
by  him,  wholly  unaccounted  for. 

To  recover  this  money,  the  plaintiflFs  presented  a  peti- 
tion to  said  County  Court,  against  Woods,  the  adminis- 
trator of  Rogers,  and  the  sureties  to  tho  ofiScial  bond 
executed  by  Rogers,  as  Commissioner,  praying  for  a  judg- 
ment or  decree  against,  them,  for  the  amount  Rogers  was 
in  arrears. 

The  defendants  demurred  to  the  petition,  and  the  de- 
murrer was  allowed  by  the  Judge  of  tho  County  Court, 
and  the  petition  was  dismissed. 

The  proceeding  seems  to  have  been  treated  as  in  the 
nature  of  a  bill  in  equity,  and,  in  this  view,  the  jurisdic- 
tion was  thought  to  belong  to  the  Court  of  Chancery, 
and  not  the  County  Court. 

The  proceeding  adopted,  was  a  more  formal  one  per- 
haps, than  was  required;  a  simple  motion  would  possibly 
have  been  sufficient.  Still,  we  are  of  opinion,  that  tho 
mode  of  proceeding  by  petition,  was  regular. 

By  the  Code,  (sec.  4201,)  the  County  Court  clearly 
possessed  the  jurisdiction  to  make  the  sale,  and  by  sec. 
4203,  it  is  expressly  vested  "with  all  the  power  and  au- 
thority necessary  and  proper  to  the  exercise  of  the  juris- 
diction," thus  conferred.  And  by  sec.  4204,  the  County 
Court  is  vested  in    cases   of  concurrent  jurisdiction,  with 


538  NASHVILLE : 


Smith  et  als.  vs.  Woods  et  als. 


all  the  "  incidental  powers,"  possessed  by  a  Court  of 
Equity,  for  the  purpose  of  eflfectuating  the  jurisdiction, 
conferred  upon  it  in  the  several  cases  enumerated  in 
sec.  4201. 

This  being  so,  it  necessarily  follows,  that,  in  the  case 
before  us,  the  jurisdiction  being  concurrent  with  the  Chan- 
cery Court,  the  power  and  authority  of  the  County  Court 
was  as  ample  in  the  premises,  as  of  a  Court  of  Chan- 
cery. 

But  again:  the  money  was  in  view  of  the  lands  re- 
ceived by  Rogers,  in  the  two  fold  capacity  of  Clerk  and 
Commissioner.  And  thus  regarded,  the  case  is  within 
the  spirit  and  meaning  of  sec.  4043,  which  makes  it  the 
duty  of  all  clerks,  upon  application  at  his  office,  by  the 
party  entitled,  his  agent,  or  attorney,  to  pay  over  with- 
out delay,  any  money  or  property  in  his  hands,  received 
by  virtue  of  any  decree,  judgment,  or  order  of  the  Court, 
or  by  virtue  of  his  office.  And  by  sec.  4044,  a  failure 
to  do  so,  is  not  only  declared  a  misdemeanor,  but  like- 
wise, subjects  the  delinquent  Clerk,  and  his  sureties,  to  a 
judgment  or  motion.  Sec.  3610,  is  more  explicit:  It  de- 
clares in  terms,  that  a  Special  Commissioner  appointed 
by  the  Court  to  sell  property,  or  to  receive  and  collect 
funds,  is,  in  all  cases,  liable,  on  motion,  in  the  same 
way,  and  to  the  same  extent,  as  the  Clerks  of  the  Courts : 
See  sec.  3008. 

We  do  not  find  that  the  personal  representative  of 
a  deceased  Clerk,  or  Special  Commissioner,  is  made  lia- 
ble on  motion,  by  any  express  provision  of  the  Code; 
but  it  would,  perhaps,  follow,  by  the  proper  construction 
of  the  various  provisions  of  the  Code,  that  he  would  be 
so  liable,  together  with  the  sureties. 
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By  sec.  3626,  (ch.  14,  art.  7,)  it  is  provided,  that  the 
remedy  by  motion,  given  by  this  article,  (art.  7,)  "will 
be  both  for  and  against  the  personal  representatives  of 
the  deceased  parties."  This  provision  might  seem,  at 
first  view,  from  its  juxtaposition,  and  terms,  to  be  re- 
stricted to  the  class  of  motions   enumerated  in  article  7. 

But  such,  we  think,  was  not  the  intention.  There 
would  be  no  sense  in  such  a   discrimination. 

The  rule  laid  down  in  some  of  the  earlier  cases, 
that  the  remedy  by  motion  given  by  Statute  against 
a  delinquent  officer,  will  not  lie  against  his  personal 
representative,  unless  it  be  so  declared  in  terms,  is  a 
•very  narrow  one,  and  is  violative  of  the  general  prin- 
ciple, that,  in  civil  cases,  the  personal  representative 
takes  the  shoes  of  the  deceased  party — is  subject  to 
the  same  liabilities,  and  may  be  proceeded  against  in 
the  same  forms  and  modes. 

We  incline  to  the  opinion,  therefore,  that  upon  sound 
general  principles  and  analogies  of  law,  the  remedy  by 
motion,  will  lie  against  the  personal  representative  of  a 
delinquent  officer,  wherever  it  is  given  against  the  officer 
himself,  though  the  Statute  may  not,  in  express  terms,  ex- 
tend it  to  the  former. 

This  results  as  an  inference  of  law,  upon  general  prin- 
ciples, uuless,  from  something  in  the  Statute,  the  instruc- 
tion to  restrict  the  remedy  to  the  officer,  in  exclusion  of 
the  personal  representative,  be  apparent. 

In  this  view,  the  proceeding  by  petition,  may,  without 
any  prejudice  to  the  rights  of  the  defendants,  and  like- 
wise without  real  incongruity,  be  treated  as  a  motion. 

We  will  so  regard  it,  and  render  judgment  accordingly. 

Judgment  reversed. 
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Alley  &  Bush  vs.  B.  Lanier  et  als. 

Mechanics^  lien  can  be  enforced  upon  a  lot  held  and  owned  for  a  term 
of  years.  By  sec.  1918  of  the  Code,  a  lien  is  given  upon  a  lot  of 
ground,  or  tract  of  land,  on  which  a  house  has  been  erected,  built,  or 
repaired,  by  special  contract  with  the  owner  or  agent,  in  favor  of  the 
mechanic  or  undertaker,  &c.  Held,  that  where  the  owner  for  a  term 
of  years, *ha8  a  house  built  upon  the  land  which  he  holds  by  lease,  the 
mechanic,  or  builder,  has  a  lien  on  said  term,  for  the  payment  and  sat- 
isfaction of  the  same — the  tenant,  for  the  term,  being  the  owner  for 
the  term  as  much  as  the  tenant  in  fee  is  of  the  reversion,  and  is  liable 
for  the  improvements  made  during  the  term,  the  same  as  the  owner  in 
fee  in  a  like  case«  A  Court  of  Chancery  will  order  a  sale  of  the  term, 
to  satisfy  the'meehauic  or  undertaker's  lien. 


FROM  DAVIDSON. 


Lanier  leased  a  lot  on  Market  street,  in  Nashville,  for 
ten  years,  agreeing  to  put  a  house  upon  it  worth  $7,000, 
and  to  pay  $500  yearly  rent.  Complainants,  by  contract 
with  Lanier,  built  for  him  a  house  upon  said  lot.  La- 
nier having  made  an  assignment  of  the  house  and  lot 
to  secure  certain  creditors,  complainants  filed  their  bill 
within  twelve  months  after  the  work  was  completed,  to 
enforce  their  lien  as  mechanics.  The  cause  was  heard 
by  Chancellor  Samuel  D.  Frierson,  at  the  May  Term, 
1860.      Complainants'  bill   was  dismissed.     They  appeal. 

Abram  Demoss,  for  complainants. 

.♦ 
Mike  Vaughn  and  W.  P.  Cooper,  for  respondents. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 
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This  is  a  bill  to  enforce  the  mechanics'  lien  upon  a 
leasehold  estate,  in  a  lot  in  Nashville.  Lowe  and  wife 
leased  to  Lanier  a  lot,  for  ten  years,  on  Market  street, 
in  Nashville,  commencing  July  1,  1857.  Lanier  was  to 
build  a  house  on  the  lot  worth  $7,000,  and  pay  $500  a 
year  rent.  He  employed  complainants  to  build  the  house, 
which  they  did.  In  June,  1858,  he  leased  the  lot  to 
Noel  &  Co.,  for  three  years,  to  commence  November  1, 
1858.  On  the  8th  of  July,  1859,  he  conveyed  his  re- 
maining interest  in  the  lease  to  Fisher,  in  trust,  to  se- 
cure certain  creditors.  This  bill  was  filed  within  twelve 
months  after  the  completion  of  the  work. 

The  question  is,  can  Lanier's  interest  be  subjected  to 
the  debt  of  complainants,  under  the  bill? 

The  Chancellor  was  of  the  opinion,  and  so  decreed, 
that  the  Statutes  giving  the  mechanics'  lien  did  not  ap- 
ply to  such  a  case,  but  only  to  owners  of  the  fee  for 
whom  improvements  were  made,  under  "special  contracts" 
with  auich  owners. 

We  have  held,  in  the  construction  of  these  Statutes, 
that  the  words  '^special  contract"  mean  nothing  more 
than  an  employment  and  undertaking  to  do  the  work, 
and  that  the  manifest  intention  of  the  Lcgislatui*e,  to 
secure  and  protect  the  laborer  in  his  wages,  and  thereby 
to  promote  and  encourage  improvements,  should  not  be 
defeated  by  a  too  rigid  construction  of  the  language  em- 
ployed :  Barnes  vs.  Thompson,  2  Swan,  315.  Such  being 
the  object  of  the  Act,  and  the  policy  on  which  it  is 
based,  a  liberal  construction  should  be  placed  upon  it, 
to  carry  out  the  purpose  intended. 

By  the  Code,  sec.  1981,  a  lien  is  given  upon  any 
^lot   of   ground,  or  tract  of  land,  upon  which  a  house 
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has  been  constructed,  built,  or  repaired,  ******* 
by  special  contract  with  the  owner,  or  his  agentj  in  favor 
of  the  mechanic  or  undertaker,"  &c. 

The  difficulty  now  presented,  arises  upon  the  meaning 
of  the  word  "owner."  The  lien  is  given  when  the 
building  or  repairing  is  done  under  a  contract  with  the 
"owner,  or  his  agent."  The  argument  is,  that  a  lessee 
is  not  owner,  and  for  that  reason  the  Act  does  not  ap- 
ply. Bouvier  says,  *'tlie  owner  is  he  who  has  dominion 
of  a   thing,"  &c.:   2  Law  Die,  276. 

A  tenant  for  years,  has  as  complete  dominion  for  use 
and  enjoyment  over  the  land  leased,  during  his  term, 
as  has  a  tenant  in  fee.  The  estate  is  divided  into 
term  and  reversion,  and  so  is  the  ownership  of  the 
thing.  The  lessee  is  owner  of  the  term  as  much  as 
the  tenant  in  fee  is  of  the  reversion.  What  reason 
can  there  be  against  imposing  upon  the  owner  of  a  term 
the  same  responsibilities  for  improvements  made  for  him, 
that  would  be  incurred  by  the  owner  of  the  fee  in  a 
like  case? 

If  the  strict  construction  contended  for,  is  correct, 
then  a  tenant  for  ninety-nine  years,  or  even  nine  hun- 
dred and  ninety-nine,  will  be  exempt  from  the  lien  of 
the  meclianic,  for  the  most  splendid  and  costly  improve- 
ments, because  he  was  not  **owner." 

This  doctrine  would  very  much  arrest  the  progress 
of  improvements,  and  check  the  spirit  of  enterprise  in 
cities,  as  there  is  nothing  more  common  than  to  grant 
leases  for  long  terms,  for  the  express  purpose  of  the 
erection  of  houses  for  dwellings,  or  the  business  of 
tradesmen,  to  be  paid  for  by  the  use  of  the  property. 
This   mode  of  extending  and   improving  cities  would  be 
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seriously  obstructed  by  the  construction  contended  for, 
by  which  mechanics  and  material  men  would  be  denied 
the  benefit  of  a  lien  upon  their  work,  as  well  as  the 
term,  for  compensation. 

These  considerations  would  seem  to  require  that  a 
broader  meaning  should  be  given  to  the  word  "owner," 
if  it  be  susceptible  of  it  by  fair  interpretation.  It  is 
not  a  technical  word,  so  as  to  be  tied  up  to  any  fixed 
and  definite  legal  import.  The  same  word,  used  in  an 
English  Statute,  was  construed,  in  the  case  of  Lester  vs. 
Lobby,  36  Eng.  Com.  L.  R.,  641-4,  to  apply  as  well 
to  a  term  as  a  fee.  Both  were  held  to  be  embraced 
by  the  word  owner. 

We  are  satisfied,  for  these  considerations,  that  the 
complainants  have  a  lien  upon  the  improvements  and  lot, 
in  this  case,  for  the  price  of  their  work  and  materials, 
and  are  entitled  to  sell  the  same,  for  the  satisfaction 
of  their  claim,  for  the  full  ternr  of  the  lease  of  Lanier. 
This  lien  must  prevail  over  the  trust  deed  to  Smith, 
made  by  Lanier. 

But,  it  is  conceded,  that  the  right  of  his  sub-lessees, 
Noel  &  Co.,  for  three  years,  is  exempt,  because  it  was 
made  before  the  improvements,  and  was  known  to  the 
undertakers.  This  being  admitted,  we  do  not  examine 
that  question. 

We  do  not  consider,  either,  the  other  question  made 
by  complainants,  as  to  the  existence  of  the  lien,  upon 
the  ground  that  the  lessee  should  bo  considered  the 
agent  of  the  owner  in  fee,  in  the  language  of  the  Act, 
in  the  erection  of  the  buildings,  as  that  was  provided 
for  in  the  lease,  and  was,  indeed,  the  object  for  which 
it  was  made.      This  position  might  be  well  worth  exam- 
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ination,  if  it  were  necessary ;  but,  as  we  nnderstand  the 
value  of  the  term  is  amply  sufficient  to  satisfy  the  claim 
of  complainants,  it  is  now  unnecessary. 

Let  the  decree  of   the   Chancellor    be  reversed,    and 
the  proper  decree  entered  here. 


117''  320  Pbatee  and  Wipe  et  als.  vs.  Hoovkb  et  ds. 


1.  Decree  <^  Supreme  Court  only  chanyed  ky  biil  or  review  or  by  re-fuariny, 
A  decree  pronounced  by  the  Supremo  Court,  settling  rights  of  parties, 
can  only  be  changed  by  re-hearing  at  the  same  term,  or  by  bill  of  re- 
view afterwards,  in  proper  time  and  form. 

2.  Tb;9AMT  bt  CoURTKsr.  Remainder,  A  husband  cannot  be  a  tenant 
by  courtesy  of  a  remainder,  or  revision  expectant  of  an  estate  of 
ft-eehold,  unless  the  particular  estate  fail  in  during  coverture. 

8.  Sale  of  feme  coverVs  lands.  The  Act  of  1849,  ch.  86,  (Code,  sec.  3481,} 
provides  that  the  husband  cannot  sell  his  interest  in  his  wife's  land 
during  her  life,  without  her  joining  in  the  conveyance  in  the  manner 
prescribed  by  law,  by  which  married  women  shall  convey  lands. 
Held,  that  the  spirit  and  intention  of  this  is,  ihtki/eme  coverts  ahtAl  not 
be  deprived  of  the  use  and  enjoyment  of  their  real  estate  by  any  act 
of  their  husband^  or  by  his  creditors,  without  her  solemn  and  free  oon- 
currenoo  in  the  mode  prescribed  by  law. 


PROM  RUTHBRPORD. 


This  cause  was  before  the  Supreme  Court,  at  the 
December  Term,  1858,  when  there  was  a  decree,  settling 
the  rights  of  the  parties,  and  the  cause  remanded  for 
its  execution.  At  the  April  Term,  1860,  it  was  heard 
again,  before    Chancellor    Broomfield    L.  Ridlet,  who 
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gave  a  decree    against    the    complaiaantR,    from    which 
they  appealed. 

Edmond  Coopbb  &  W.  P.  HiOKERsoN  for  Hoover 
and  others. 

Edwik  a.  Keeble,  for  Prater  and  others. 
Gabcthers  J.,  delivered  the  opinion  of  the   Court. 

William  Rawlings  made  his  Will,  and  died  in  1827. 
He  dispo8<3d  of  his  whole,  estate  in  these  words: 

"I  lend  unto  my  beloved  wife,  Sally  Rawlings,  all 
my  estate,  real  and  personal,  during  her  natural  life, 
or  widowhood,"  and  at  her  death,  was  to  be  equally 
divided  between  all  his  children.  The  complainants  are 
the  children.  Their  husbands  and  descendants  file  this 
bill   to  i-ecover  the  land. 

The  widow  died  in  1854,  without  having  married 
again.  In  1842,  she  sold  and  conveyed  her  life  estate 
in  the  land  to  the  Hoovers,  and  gave  them  possession, 
with  the  exception  of  a  reservation  made  in  the  con- 
tract. About  the  same  time,  quit  claim  deeds  were  ex- 
ecuted by  most  of  the  complainants  for  their  interests 
in  the  remainder,  for  the  consideration,  perhaps,  of 
$50  each. 

The  wife  of  Prater,  and  three  others,  daughters  of 
the  testator,  were  married  women  at  the  time  they  sign- 
ed the  deeds  with  their  husbands,  and  were  never  privily 
examined,    so    as    to    make    the    same    obligatory    upon 

them. 

35 
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The  bill  was  filed  in  April,  1856,  and  in  October 
of  the  next  year,  a  decree  was  made  by  the  Chancel* 
lor,  settling  the  rights  of  the  parties,  from  which,  there 
was  an  appeal  to  this  Court,  when  the  same  was  af- 
firmed, by  the  consent  of  the  parties,  in  January,  1858, 
and  the  cause  remanded  for  its  execution. 

By  this  decree,  it  was  settled  that  tlie  deeds  signed 
by  the  four  femes  covert,  were  null  and  void  as  to 
them,'  and  did  not,  in  any  way,  divest  them  of  their 
respective  shares  in  said  land;  but  that  they  should  re- 
ceive the  same  out  of  the  proceeds  of  the  land  in 
controversy,  which  was  ordered  to  be  sold  for  partition. 
No  other  parts  of  the  case  need  now  be  noticed,  ex- 
cept that  which  relates  to  them,  as  they  (done,  appeal 
from  the  last  decree. 

By  this  decree,  which  was  made  in  April,  1860,  by 
the  Chancellor,  the  shares  of  these  four  married  women 
are  withheld  from  them  until  the  death  of  their  hus- 
bands, respectively,  upon  the  ground,  that  as  they  all 
had  children  born  and  living,  that  they  were  tenants 
by  courtesy  in  choate,  and  to  this  interest  the  pur- 
chasers from  them  were  entitled  by  virtue  of  their 
deeds  of  1842.  So,  it  was  decreed,  that  upon  the 
execution  of  bonds,  with  good  security  by  the  purchaser, 
that  these  shares  should  be  paid  to  the  said  femes  coveft, 
or  their  representatives,  or  lieirs,  at  the  death  of  their 
husbands.  The  same  should  be  retained,  without  interest, 
till   that  time. 

Ist.  To  this  part  of  the  decree,  it  is  objected,  that 
the  former  decree,  by  which  the  rights  of  the  parlies 
were  settled,  could  only  be  altered  or  changed,  by  re- 
hearing at  the  same  term,  or  bill  of  review  afterwards, 
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in  proper  time  and  form.  It  is  difficult  to  see  how 
this  objection  to  the  last  decree  can  be  resisted:  10 
Yer.,  200.  It  can  only  be  obviated,  by  showing  that 
there  is  no  conflict.  The^  first  decree  gives  the  pro- 
perty to  the  wives,  and  the  last  only  postpones  the 
time  that  they  are  to  receive  it. 

2nd.  But,  if  the  Chancellor  had  the  right  to  make 
the  decree  at  the  time  he  did,  is  it  right,  as  a  ques- 
tion of  law?  Had  the  husbands  any  rights  as  tenants  by 
the  courtesy,  in  1842,  or  since,  which  would  pass  to  their 
vendees  under  their  deeds?  The  decree  assumes,  that 
they  were  tenants  by  tlie  courtesy  in  choaie,  and  the 
purchasers,  from  them  were  entitled  to  the  benefit  of 
this  contingent  right.  It  was  contingent  and  uncer- 
tain, because  it  can  only  arise  in  any  case,  provided 
the  husband  survives  the  wife. 

But,  a  man  cannot  be  tenant  by  the  courtesy  of  a 
remainder  or  reversion,  expectant  on  an  estate  of  a 
freehold,  unless  the  particular  estate  fall  in  during  the 
coverture:  1  Just.,  (Coke)  29;  1  Green.  Cruise,  166; 
4  Kent,  29. 

The  interest  of  the  wives  was  a  remainder,  in  this 
case,  at  the  time  the  deeds  were  made  by  the  husbands ; 
for  they  must  be  regarded  as  the  sole  deeds  of  the 
husbands,  as  they  were  perfect  nullities,  as  to  the  wives, 
without  private  examination.  If  the  wives  had  died  be- 
fo;*e  the  termination  of  the  life  estate,  the  husbands 
courtesy  right  would  have  entirely  failed.  It  had  no 
existence,  then,  until  1854,  when  Sally  Rawlings,  the 
tenant  for  life,  died.  But  at  that  time,  the  Act  of  1849 
ch.  36,  was  in  force,  and  provided  that  the  husband 
should  not  "sell  his  wife's  real    estate,  during  her    life. 
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without  her  joining  in  the  conveyance  in  the  manner 
prescribed  bj  law,  in  which  married  women  shall  convey 
lands."  If  he  could  not  then  sell  it  so  as  to  affect  her 
rights,  without  her  concurrence  in  the  legal  mode,  how 
could  his  sale  and  conveyance,  twelve  years  before,  by 
relation,  operate  upon  her  rights?  This  would  seem  to 
be  absurd,  yet  it  is  necessary  to  make  out  the  case  and 
sustain  the  decree. 

But,  for  another  reason  they  had  no  courtesy  rights 
to  pass  to  their  vendees.  They  could  have  no  such 
rights,  either  in  choate  or  consummate,  until  the  particu- 
lar estate  ended ;  and  having  made  their  deeds  before 
that  time,  they  had  no  such  connection  with  the  estate 
as  husbands,  as  to  constitute  them  tenants  by  the  cour- 
tesy, or  at  least,  they  were  estopped,  by  such  deeds,  to 
set  up  any  claim  whatever  to  the  land  against  their 
vendees. 

The  remainder  interest,  then,  of  these  married  women, 
was  not  affected  by  the  deeds  of  their  husbands,  nor 
An  the  enjoyment  of  their  rights  be  postponed  by  any- 
thing that  has  transpired.  The  spirit  and  intention  of 
the  Act  of  1849,  is,  that  wives  shall  not  be  deprived 
of  the  enjoyment  of.  their  real  estate  by  any  act  of 
their  husbands,  or  by  his  creditors  even,  without  their 
solemn  and  free  concurrence  in  the  single  mode  pre- 
scribed by  law. 

The  result  is,  that  tlie  decree  of  the  Chancellor  is 
erroneous  on  this  point,  and  must  be  reversed.  As  the 
land  has  been  sold  for  partition,  the  shares  of  these 
femes  covert  will  be  placed  in  the  hands  of  a  suitable 
trustee,  for  their  benefit,  or  vested  in  other  property,  to 
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be  settled  on  them,  as  the  Chancellor  may  think  best 
for  their  benefit. 

The  decree  will  be  so  modified  here,  and  the  cause 
remanded  for  its  execution. 

As  to  the  point  argued  as  to  William  Rawlings,  it 
is  sufficient  to  say,  that  he  has  not  appealed.  But  if 
he  had  done  so,  we  would  have  to  say,  that  if  he  chose 
to  relinquish  the  benefit  of  the  first  decree  in  his  favor, 
he  certainly  had  a  right  to  do  so. 


Smith  vs.  Lee. 

1.  Acts  of  1851-2,  Oh.  152,  Sec.  2.  Code,  Sec.  828.  Against  whom 
an  action  qf  ejectment  will  lie.  The  rule  of  the  common  law,  that  the 
defendant  must  be  shown  to  have  been  in  possession  of  the  premises  at 
the  time  the  action  was  commenced,  has  been  so  far  changed  by  the 
Acts  of  1851-2,  ch.  152,  sec.  2,  that  a  person  claiming  a  legal  title  to 
land,  though  not  in  possession  thereof,  against  another  having  a  legal 
title  to  the  same  land,  is  subject  to  be  sued  in  ejectment,  upon  the 
naked  ground  of  his  adverse  claim:  (see  Code,  sec.  828.)  This  Act 
has  no  reference  to,  or  bearing  upon,  the  Statute  of  limitations. 

2.  Statute  of  Limitations.  Actual  posseeeion  tniut  be  aAotm,  not  a 
claim  to  land.  It  is  not  sufficient  for  the  party  Beeking  the  benefit  of 
the  Statute  of  limitations,  to  proTe  that  he  has  merely  set  up  an  ad- 
verse claim  to  the  land  for  the  period  required  to  form  the  bar,  but 
that  such  adverse  claim  has  been  accompanied  by  an  actual  possession 
thereof,  in  exclusion  of,  and  in  hostility  to,  the  claimant.  It  is  the 
invasion  of  the  owner's  rights,  by  an  actual  visible  possession  of  the 
land,  with  the  intent  to  claim  it  against  the  owner,  that  lays  the  only 
proper  foundation  for  the  operation  of  the  Statute;  and  the  recent 
Statute  giving  a  right  of  action  against  a  mere  claimant  of  title,  unac- 
companied by  adverse  possession,  does  not  change  the  law  so  that  the 
Statute  of  limitations  attaches  in  his  favor,  by  the  mere  force  of  such 
adverse  claims. 
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8.     Occupant's  Impbovexbnts.     Grant  for  void,  without  thirty  dayt*  notice. 
Aa  entry  and  grant  covering  an  occupant's  improvements,  is  utterly 

void  by  the  Act  of  1824,  oh. ,  sec.  6,  for  failure  to  give  the  thirty 

days'  notice  required  by  the  Statute,  so  far  as  they  interfere  with,  or 
include  any  portion  of  the  inclosure  of  the  occupant;  and  the  effect  is 
the  same  as  if  the  inclosure  had  been  especially  included  by  the  calls 
of  the  entry  and  grant  of  plaintiff,  and  the  improvement  remains,  in 
legal  contemplation ,  vacant,  until  subsequently  entered  by  the  oc- 
cupant. 


FROM  DE   KALB. 


This  cause  was  tried  at  the  Term,  1860,  be- 
fore Judge  Samuel  D.  Fits.  The  plaintiff  recovered  a 
portion  of  the  land  sued  for.     The  defendant  appealed. 

Ahdbew  McLain,  for  plaintiff  in  error, 

BoBT.   Cantrell,  for  defendant  in  error. 

MoKiNNEY,   J.,  delivered  the  opinion  of   the   Court. 

This  was  an  action  of  ejectment,  brought  by  Lee 
V8.  Smith.  The  plaintiff  recovered  part  of  the  land  sued 
for,    and  tbi^  defendant  appealed  in  error. 

The  question  is  upon  the  Statute  of  Limitations,  and 
it  arises  on  this  state  of  facts. 

The  plaintiff  claims  under  a  grant  for  277  acres, 
bearing  date,  17th  December,  1838.  At  the  date  of 
the  entry  and  grant,  under  which  plaintiff  claims,  and 
for  several  years  preceding,  the  defendant,  Smith,  was 
residing  upon,  and  had  enclosed,  and  in  cultivation, 
part  of  the  land  included  in  the  entry  and  grant  of 
the  plaintiff;  and  he  has  continued  to  reside  upon,  and 
cultivate  the  same  ever  since. 
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In  November,  1840,  the  defendant  and  Smith,  obtained 
a  grant  for  135  acres,  which  not  only  covers  his  previ- 
ous improvement,  but  extends  beyond,  and  covers  a  con- 
siderable portion  of  unimproved  land,  within  the  bounds 
of  the  prior  grant  to  the  plaintiff.  The  two  grants, 
covering  in  part,  the  same  land;  and  the  defend* 
ant  having  remained  in  possession  of  his  previous 
improvement  upon  the  land,  for  a  period  of  more 
than  seven  years  from  the  date  of  his  grant,  be- 
fore the  commencement  of  the  present  suit,  claiming  to 
hold,  adversely,  all  the  land  within  the  boundaries  of 
his  grant.  And  the  plaintiff  having  had  no  actual  pos- 
session of  the  land  within  the  limits  of  the  interference, 
the  question  is,  whether  or  not,  the  defendant,  by  op- 
eration of  the  Statute  of  limitations,  has  acquired  the 
better  title  to  all  the  land  embraced  within  the  conflict? 

The  Circuit  Judge,  following  the  case  of  Kelly  vs. 
Hare,  1  Ham.,  1(>3,  instructed  the  jury,  that  the  Statute 
of  limitations  did  not  apply  to  this  case;  and,  this 
instruction  was  unquestionably  correct. 

It  is  true,  that  since  the  decision  of  Kelly  va.  Hare, 
the  rule  of  the  Common  Law,  that,  in  ejectment,  the 
defendant  must  be  shown  to  have  been  in  possession  of 
•the  premises  at  the  time  the  action  wa&  commenced, 
has  been  so  far  changed  by  the  Act  of  1851-2,  ch. 
152,  sec.  2,  as  that  a  person  claiming  a  legal  title  to 
laud,  though  not  in  possession  thereof,  against  another, 
having  a  legal  title  to  the  same  land,  is  subject  to  be 
sued  in  ejectment,  upon  the  naked  ground  of  his  ad- 
verse claim.      See  Langford  vs.  Love,  3   Snced,  308. 

But,  this  enactment  has  no  reference  to,  or  bearing 
upon,  the  Statute  of  limitations. 
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The  principle  upon  which  the  Statute  of  limitations 
is  based,  is  not  that  the  party  seeking  the  benefit  of 
it,  has  not  merely  set  up  an  adverse  daim  to  the  land, 
for  the  period  required  to  form  the  bar,  but  that  such 
adyerse  claim  has  been  accompanied  with  an  actual 
possession  thereof,  in  exclusion  of,  and  in  hostility  to, 
the  claimant.  It  is  the  invasion  of  the  owner's  rights, 
by  an  actual,  visible  possession  of  the  land,  with  in- 
tent to  claim  it  against  the  owner,  that  lays  the  only 
proper   foundation  for  the  operation  of  the  Statute. 

The  inference,  that,  because,  by  the  recent  Statute, 
a  mere  claim  of  title,  unaccompanied  by  adiferse  pos- 
session, gives  a  right  of  action  against  such  claimant, 
the  Statute  of  limitations,  therefore,  attaches  in  his  favor, 
by  the  mere  force  of  such  adverse  claim,  is  utterly 
destitute  of  foundation  in  law. 

This  principle  being  established,  it  is  clear  that  the 
Statute  has  no  application  to  this  case. 

The  entry  and  grant  under  which  the  plaintiflf  claims, 
were  utterly  void,  by  the  Act  of  1824,  ch.  — ,  sec  6, 
80  far  as  they  interfered  with,  or  included  any  portion 
of  Smith's  occupant  improvements,  on  the  ground  of 
failure  to  give  him  the  thirty  days  previous  notice  re- 
quired by  that  Act.  The  effect,  as  respects  both  par- 
ties, was  precisely  the  same  as  if  Smith's  enclosures  had 
been  expressly  excluded  by  the  calls  of  plaintiff's  entry 
and  grant.  In  legal  contemplation.  Smith's  occupant 
improvements  still  remained  vacant,  until  subsequently 
entered  by  himself.  And  after  his  entry  and  grant,  as 
before,  his  continuing  in  possession  of  his  previous  im- 
provements, was  lawful,  and  certainly  no  invasion  of 
the  rights  of  the  plaintiff. 
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It  is  plain,  that  so  long  as  Smith  confined  himself 
within  the  limits  of  his  enclosures,  as  they  existed  at 
the  date  of  plaintiff's  entry,  there  could  be  no  possible 
conflict  of  right,  or  of  possession,  between  the  parties; 
for,  by  the  operation  of  the  Act  of  1824,  the  plaintiff 
had  no  claim  of  title,  or  right  of  possession  to  any  of 
the  land  within  such  enclosures;  and  Smith's  occupation 
thereof  was  perfectly  consistent  with  the  plaintiff's 
rights. 

In  this  view  of  the    case,  it  is    obvious  that    Smith 

had  no  possession  of  any  portion  of   the  land   covered 

by  both  grants,  for,    to    the    extent  of  his    pre-existing 

improvement,  the  plaintiff's  grant  was,  in  contemplation 

of  law,   a  non-entity. 
To  have  brought  himself  within   the  operation  of  the 

principle  contended  for,  the  defendant  must  have  en- 
larged his  enclosures,  or  have  taken  actual  possession 
of  some  portion  of  the  land  common  to  both  grants, 
outside  of  his  former  improvements.  Until  this  was  done, 
there  could  be  no  possible  invasion  of  the  plaintiffs 
rights — no  actual  possession  within  the  limits  which  the 
law  had  affixed   to  his  prior  grant. 

The  argument,  that  the  defendant's  possession  of  his 
former  improvement,  after  obtaining  his  grant,  had  the 
effect,  in  law,  to  give  him  possession,  as  against  the 
plaintiff,  to  the  extent  of  the  boundaries  of  his  grant, 
has  no  other  foundation  than  the  fallacious  assumption, 
that  the  plaintiff's  grant  was  valid  for  the  defendant's 
occupant  improvement,  when  the  Statute  declares  it  a 
ntdlity.  Upon  no  other  hypothesis  can  it  be  maintain- 
ed   that  the  defendant's    possession  was  a  part  of    the 
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land,  common  to  both  grants.  This  reasoning  is  ab- 
surd. No  legal  effect  can  be  predicated  of  that  which 
is,  by  the  law  itself,  declared  to  be  a  nullity.  Nor 
is  the  defendant  to  be  permitted,  at  his  election,  to 
treat  it  as  valid  for  some  purpose,  and  void  for  others. 

There  is  some  testimony  in  the  record,  as  to  the 
subsequent  improvements  and  enclosures,  made  by  both 
parties,  within  the  interference  between  the  grants;  but 
it  is  too  vague  and  confused,  as  td  the  times  when 
made,  and  the  attendant  circumstances,  to  raise,  any 
distinct  legal  question. 

Judgment  affirmed. 


AswBLL  Dishmore  vs.  Ge jlb.  P.  Jones  et  cds. 

1.  Sale  qt  land,  and  bond  oiven.  Lien  of  vendor  pasted  to  the  en- 
dorter  of  the  notes.  Where  land  is  sold,  and  only  a  bond  to  convey 
title  is  made  by  the  Tender  to  the  vendee,  and  notes  were  executed  by 
the  vendee  for  the  consideralion  agreed  upon,  whatever  title  is  passed 
is  encumbered  with  a  lien,  which  passes  to  the  assignee  of  the  notes, 
which  cannot  be  defeated  by  a  deed  from  the  original  vendor  to  a  sub* 
purchaser  of  the  original  vendee.  If  the  lien  passes  with  the  notes 
to  the  endorsee,  it  cannot  be  avoided  by  the  act  of  others. 

2.  Same.  If  title  be  made^  ike  lien  does  not  inure  to  the  benefit  of  the 
endorsee  of  the  notes.  If  land  is  sold,  and  notes  given  for  the  consid- 
eration, and  a  deed  is  made  by  the  vendor  to  the  vendee,  and  the  ven- 
dee sells  the  land  to  another,  with  a  full  knowledge  that  the  notes 
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given  for  the  lahd  to  the  original  vendor  are  unpaid,  the  land  would 
be  held  liable  for  the  notes  in  the  hands  of  the  original  Tendor;  but 
such  lien  would  not  inure  to  the  benefit  of  the  vendee,  because  the 
legal  title  had  been  parted  with. 


FBOU  DB  KALB. 


This  bill  was  filed  by  complainant    to  enforce  a  ven- 
dor's lien.    Upon  the  hearing  of  the  cause,  at  the  

Term,   1860,  Chancellor  B.  L.  Ridley  gave  a  decree  in 
favor  of  complainant.      Respondents  appealed. 


Robert  Gantrell,  for  complainant. 

M.  M.  Bbien,  for  respondents. 

Garuthebs,  J.,  delivered  the  opinion  of  the   Gourt. 


This  bill  was  filed  to  enforce  the  vendor's  lien,  by 
an  assignee,  before  dae,  of  the  notes  for  the  considera- 
tion of  land. 

The  facts  are,  that  defelhdant,  Hildreth,  in  1852, 
purchased  the  land  of  Parsley,  and  took  his  bond  for 
title.  In  the  same  year,  December  31,  he  sold  to  de- 
fendant, Estridge,  who  executed  his  two  notes  of  that 
date,  for  the  consideration — one  for  $72.50,  due  Decem- 
ber 25,  1853 ;  and  the  other  for  the  same  amount,  due 
December  25,  1854.  These  notes  were  assigned  to  one 
Gollier,  February  7,  1853,  and  by  him  to  the  complain- 
ant, Dishmore,  March  14,  of  the  same  year.  The  con- 
sideration is  specified  on  their  face. 
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The  object  of  the  bill  is  to  make  the  land  liable 
for  these  notes. 

It  is  insisted  by  defendant,  Jones,  the  present  owner 
of  the  land,  .upon  the  ground  that  Pursley  made  a  deed 
directly  to  Estridge,  dated  January,  1853,  registered  Oc- 
tober, 1854,  and  that  he  purchased  the  same  of  Estridge, 
and  obtained  bis  deed  in  October,  1855.  Upon  these 
facts,  he  insists  that  the  lien  was  lost,  and  cannot  fol- 
low the  land  into  his  hands. 

Estridge,  at  the  time  he  sold  to  Jones,  informed  him 
that  he  had  not  paid  to  his  vendor,  Hildreth,  these 
notes.  We  have  very  little  doubt,  from  the  pleadings, 
that  he  agreed  to  pay  them  as  a  part  of  the  consider- 
ation. He  admits,  in  his  answer,  that  be  said  to  Hil- 
dreth, that  he  would  do  as  he  pleased  about  that;  but 
concedes,  in  his  answer,  that  he  only  paid  in  a  yoke 
of  oxen,  and  a  store  account,  the  value  of  $100,  or, 
perhaps,  "less."  That,  with  the  amount  of  these  notes, 
would  make  about  what  Pursley  proves  the  land  was 
then  worth.  This  is  a  strong  circumstance  to  show  that 
the  payment  of  these  notes  was  a  part  of  the  consid- 
eration. 

But,  independent  of  that,  upon  well  established  equita- 
ble principles,  the  decree  in  favor  of  complainants  can 
be  maintained.  The  sale  to  Estridge,  when  he  gave 
these  notes  to  his  vendee,  was  without  deed ;  and  what- 
ever title  he  bought  was  encumbered  with  a  lien,  which 
passed  to  the  assignee  of  the  notes.  Could  this  lien  be 
defeated  by  a  deed  from  the  original  vendor,  under  his 
bond  for  title  to  Hildreth,  directly  to  Estridge,  and  by 
him  to  Jones?  Most  clearly  not.  If  the  lien  passed 
with  the  notes  to  the  complainant,  as  endorsee,  it  could 
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not  be  avoided  by  the  acts  of  others.  Even  if  deeds 
had  been  made  to  Hildreth,  and  by  him  to  Estridge, 
upon  the  execution  of  these  notes,  and  the  land  was 
bought  by  Jones,  with  foil  knowledge  that  they  remained 
unpaid,  tho  land  would  bo  made  liable,  if  the  notes  had 
continued  in  the  hands  of  the  vendor;  but  such  lien 
would  not  inure  to  the  benefit  of  the  endorsee,  because 
the  legal  title  had  been  parted  with.  But  here  the 
equal  title  was  still  in  the  original  vendor,  and,  of 
course,  did  not  pass  to  Estridge  at  the  time  of  his  pur- 
chase and  the  execution  of  these  notes. 

So,  in  every  view,  the  land  was  properly  made  liable 
for  the  satisfaction  of  the  judgments  on  the  notes;  and 
the  decree  will  be  affirmed,  with  costs. 


Ic  667 
oll7    142 

H.  Stover  et  als.  vs.  Kbkdall  and  Wipe.  "^  143 


1.  A  Will  for  land  not  good  with  one  wbtcrihing  toitness.  A  eodieil  at' 
tested  by  two  witnestes  ie  a  re-publicationj  and  makes  it  good.  Lewis 
Stover  made  his  Will  in  1852,  which  was  attested  hy  but  one  witness. 
He  devised  most  of  his  land  to  bis  wife  for  life,  the  remainder  to  his 
six  sons,  including  John  Stover.  On  the  7th  of  March,  1857,  he  made 
a  codicil,  which  was  attested  by  two  witnesses.  This  codicil  contains 
seyeral  provisions,  and  among  others,  "  that  the  part  of  land  devised 
to  John,  should  include  his  spring,  etc.  On  the  6th  of  April,  1857, 
he  made  a  second  codicil,  attested  by  but  one  witness.  By  this  codi- 
cil, he  devises  John  Stover's  portion  to  his  grandson,  Nicholas  L. 
Stover.    Sometime  afterwards,  the  word  six  was  obliterated,  and  the 
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irord  five  insert ed,  anil  John  Stoyer  was  expunged,  without  inserting 
any  other  name.  In  the  first  codicil,  all  reference  to  John  Stoyer  is 
erased,  and  the  word  six  is  altered  to  five.  Held,  that  the  orignal 
Will  was  not  good  as  to  the  land  for  want  of  two  witnesses,  but  the 
codicil  of  March,  1857,  being  properly  attested  operated  as  a  re-publi« 
cation  of  the  original  Will,  with  the  proper  attestation.  Every  codi- 
cil is,  in  contemplation  of  law,  a  part  of  a  man  s  Will,  so  that  although 
the  Will  of  1862  was  not  attested,  so  as  to  be  a  good  devise  of  real  estate, 
the  codicil  of  March,  1857,  being  properly  attested,  cured  the  defect, 
and  made  the  original  Will  as  operative  as  if  it  had  been  attested  by 
two  witnesses,  in  conformity  to  the  Act  of  1784. 

2.  Obliterations  and  interlineations  inoperative  to  change  Will^  unless  perfect- 
ed. Obliterations  and  interlineations  are  inoperative  to  change  a  Will, 
if  made  with  a  view  of  making  a  different  disposition  which  is  not 
effectually  carried  out.  If  such  change  of  purpose  fails  on  account  of 
sudden  death,  or  any  other  cause,  or  the  attempted  disposition  is  in- 
valid, the  cancelling  of  the  first,  being  dependent  thereon,  is  null,  and 
does  not  effect  a  revocation  of  the  original  Will,  but  it  will  stand  as 
it  was  before  the  cancellation  \  and  if  the  new  disposition  fail  for  want 
of  proper  attestation,  the  effect  is  the  same. 


FROM  OVERTON. 


This  was  an  issue  of  devisavit  vd  non,  tried  at  the 
May  Term,  1860.  Judge  Gardenhire  presiding.  There 
was  a  verdict  and  judgment  in  favor  of  the  plaintiffs. 
Defendents  appealed. 

Sam.  Tdrney  &  John  P.  Maury,  for  plaintiffs. 

McUenrt,  for  defendants. 

Caruthers,  J.,  delivered   the  opinion    of  the   Court. 

Lewis  Stover  made  his  Will  fn  1852,  which  was  attest- 
ed 2^  &t^  one  vntness.  He  devised  most  of  his  land  to 
his  wife,  for  life,  and  remainder  to  his  six  sons,  including 
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John  Stover.  At  Bome  time  afterwards,  the  word  dx  was 
obliterated,  and/ve  inserted,  and  "John  btover"  was  ex- 
punged, without  the  substitution  of  any  other  name. 
When  this  was  done,  or  by  whom,  does  not  appear.  But 
the  Will  remained  in  his  possession,  and  codicils  were 
added,  which  make  it  clear  that  it  was  done  by  him,  and 
the  object  of  it  made  manifest. 

On  the  7th  of  March,  1857,  ho  made  a  codicil,  in 
which  several  provisions  are  contained ;  and  among  others, 
that  the  part  of  the  land  to  which  his  son  John  was  enti- 
tled in  remainder,  should  include  his  spring,  etc.  All 
this  is  erased,  and  the  word  "six"  also  altered  to  five, 
as  in  the  original  Will.  This  codicil  is  attested  by  two 
witnesses. 

Afterwards,  on  the  6th  of  April,  1857,  he  adds  these 
words,  on  the  same  sheet  of  paper,  below  the  first  codicil : 
"In  addition  to  what  I  have  written,  I  declare  my  will 
and  desire,  that  my  son,  John  Stover,  be  made  void,  and 
has  DO  share  in  my  land ;  and  my  reason  for  so  doing 
is,  I  do  not  believe  it  safe  in  his  hands,  for  at  times,  it 
seems,  that  he  is  not  sane.  I  will  that  his  son,  Nicho- 
las L.  Stover,  have  an  equal  share  of  my  land,  with  my 
five  sons,  when  he  is  twenty-one  years  of  age." 

This  is  signed,  under  seal,  by  the  testator,  and  attested 
by  only  one  witness. 

This  shows  clearly,  not  only  the  time,  and  by  whom 
made,  but  the  object  of  the  erasures  and  obliterations  in 
the  original  Will,  and  the  first  codicil. 

The  original  Will,  and  the  first  codicil,  but  pot  the 
second,  were  propounded  for  probate,  and  the  same  were 
contested  by  Kendall  and  wife. 

Various  questions  arose  on  the  trial.      The  jury  found 
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in  favor  of  the  Will  and  codicil,  and  that  the  erasures  of 
the  words  "six"  and  "John  Stover,"  were  not  intended 
as  a  revocation  of  that  part  of  the  Will,  but  that  the  ob- 
literation of  the  clause  in  the  codicil,  by  which  the  part  of 
John,  in  the  land,  was  designated,  was  intended  as  a  re- 
vocation of  that  part  of  the  same. 

1st.  The  original  Will  was  not  good  as  to  the  land, 
for  want  of  tioo  subscribing  witnesses.  But  the  codicil 
of  March,  1857,  was  properly  attested,  and  that  operated 
as  a  re-publication  of  the  original  Will,  with  the  proper 
attestation.  Every  codicil  is,  in  construction  of  law,  a 
part  of  a  man's  Will :  1  Williams,  on  Ex.,  175,  and  note 
X,  in  which  the  authorities  are  all  cited  :  also,  3  Hump., 
286.  So,  although  the  Will  of  1852,  was  not  so  attested 
as  to  be  a  good  devise  of  real  estate,  yet  the  codicil  of 
March,  1857,  being  properly  attested,  cured  the  defect, 
and  made  the  original  Will  as  operative  as  if  it  had 
been  attested  by  two  witnesses,  in  conformity  to  the  Act 
of  1784. 

2nd.  Was  the  finding  of  the  jury,  under  the  instructions 
of  the  Court,  in  relation  to  the  obliterations  and  era- 
sures, correct?  We  think  it  clear  that  the  change  of  his 
intention,  as  to  his  son,  John,  as  evinced  by  the  inefifect- 
ual  attempt  to  give  the  one-sixth  of  the  land  to  his 
grandson,  Nicholas,  in  April,  1857,  was  the  cause  of  the 
cancellations  in  question.  That  was,  doubtless,  the  time 
the  erasures  were  made;  and  the  object  was  to  carry  out 
that  purpose.  But  this  failing,  for  want  of  the  proper 
attestation  of  the  codicil,  then  made,  the  revocation  can- 
not take  effect,  but  the  Will  must  remain  as  it  was,  be- 
fore the  cancellation. 

Obliterations    and     interlineations    are   inoperative    to 
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change  a  Will,  if  made  with  a  view  of  making  a  dif- 
ferent disposition,  which  is  not  efifectually  carried  out. 
So,  if  such  change  of  purpose  is  not  carried  out,  be- 
cause of  sudden  death,  or  any  other  cause,  or  the  attemp- 
ted disposition  is  invalid,  the  cancelling  of  the  first, 
being  dependent  thereon,  is  null,  and  does  not  effect  the 
revocation  of  the  original  Will,  but  it  will  stand  as  it 
was  before  the  cancellation.  In  1  Has.,  143,  Sir  John 
Nuhall  says :  ^'  That  such  cancellation  being  preparatory 
to  the  deceased  making  a  new  Will,  and  conditional  only, 
was  not  a  revocation.''  In  1  Williams,  on  Ex.,  and  notes, 
this  doctrine  is  fully  sustained.  If  the  new  disposition 
fails,  for  want  of  proper  attestation,  the  effect  is  the  same, 
according  to  these  authorities.  The  jury  was,  therefore, 
correctly  instructed  on  this  point. 

The  codicil  of  April,  1857,  fails  for  want  of  the  attes- 
tation of  tioo  witnesses.  Consequently,  the  former  dispo- 
sition, without  regard  to  the  obliterations,  must  take 
effect,  as  the  ordy  object  for  which  they  were  made,  was 
to  make  a  new  and  different  disposition,  and  that,  though 
attempted,  has  proved  ineffectual. 

There  was  then  no  error  in  the  charge  of  the  Court, 
and  the  finding  of  the  jury,  and  the  judgment  will  be 
affirmed. 
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Illeoitixatbb.  Who  inherit  their  estate.  By  the  oommon  law,  illegitimate 
brothers,  or  sisters,  cannot  inherit  from  a  legitimate  half  brother. 
The  Acts  ef  1819,  eh.  18,  and  1861,  ch.  89,  and  Code  sec.  2428,  changes 
the  common  law,  so  far  as  to  allow,  when  an  illegitimate  dies  intes- 
tate, withoat  wife  or  children,  or  mother  liTing,  then  his  estate  shall 
go  equally  to  his  brothers  and  sisters,  by  his  mother,  or  to  the  de- 
scendants of  such  brothers  or  sisters.  The  lawful  issue  of  the  same 
mother  take  equally  with  the  unlawful  brothers  and  sisters  of  the 
Illegitimate  deceased  intestate,  but  the  illegitimate  do  not  inherit 
from  the  legitimate. 


FROM    ROBINSON. 


This    cause   was   heard  before    Chancellor   Joseph  J, 

Guild,  at  the Term,  1860.     There  was  a  decree, 

and  an  appeal.. 

Lowe  &  Oarner,  for  complainaat. 

Benton  &  Stare,  for  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 


This  case  raises  a  disputed  question  of  fact,  as  well  as 
a  question  of  law,  upon  the  doctrine  of  descents  and  dis- 
tributions. 

The  bill  is  filed  by  the  administrator  of  David  Her- 
ring, to  compel  the  defendants  to  interplead  and  settle 
their  respective  claims  to  the  estate  in  his  hands. 
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The  deceased  was  never  married,  and  died  intestate, 
leaving  both  real  and  personal  estate. 

The  defendants,  Mrs.  Draughn,  Mrs.  Hannum,  and  Mrs. 
Clark,  are  admitted  to  be  the  legitimate  full  sisters  of 
the  deceased. 

Mrs.  Duncan  and  Mrs.  Bigbee  claim  to  be  the  same, 
but  that  is  disputed  by  the  other  defendants,  and  the  bill 
charges  that  they  are  the  illegitimate  children  of  the 
same  mother. 

This  is  the  question  of  fact,  as  to  which,  the  proof 
brings  us  to  conclusion  that  the  charge  in  the  bill  is  sus- 
tained, and  that  they  are  illegitimate. 

The  legal  question  is,  whether,  as  such,  they  can  in- 
herit from  a  legitimate  half  brother.  If  they  can,  it 
must  be  by  some  Statute.  By  the  common  law,  they  are 
clearly  excluded :  3  Kent,  413 ;  9  Hump.,  460.  They 
have  no  inheritable  blood,  and  can  neither  take  nor  trans- 
mit by  descent. 

The  Act  of  1819,  ch.  13,  and  1851,  ch.  39,  incorpora- 
ted into  the  Code,  sec.  2423,  change  the  common  law  in 
the  cases  therein  specified.  The  case  there  provided  for, 
embracing  this  question,  is,  that  when  an  tUegitimate  dies 
intestate,  without  wife  or  children,  or  mother,  living,  then 
his  estate  shall  go  "  equally  to  his  brothers  and  sisters, 
by  his  mother,  or  the  descendants  of  such  brothers  or 
sisters." 

We  have  had  two  cases  under  this  Statute.  In  Riley 
V8.  Byrd,  3  Head,  20,  we  held  that  the  lawful  issue  of 
the  same  mother  took  equally  with  the  unlawful  brothers 
and  sisters  of  the  illegitimate  deceased  intestate. 

The  case  of  Webb  vs.  Webb,  p.  69,  of  the  same  book, 
does  not  touch  this  question. 
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Now,  it  will  be  seen  that  these  Statutes  apply  alone  to 
the  case  of  an  illegitimate  decedent,  and  only  changes 
the  existing  law  of  descents  and  distributions  in  relation 
to  their  esiaJtes.  But  this  is  the  case  of  a  legitimate's 
estate.  The  common  law-rule  must  prevail  as  to  that,  as 
there  has  been  no  change  by  any  Statute.  We  are  not 
disposed  to  go  beyond  the  Legislature  in  removing  the 
checks  upon  illicit  intercourse,  and  the  stigma  from  bas- 
tardy.     The  cause  of  good  morals  forbids  it. 

The  decree  will  be  reversed,  and  Mrs.  Duncan  and 
Mrs.  Bigbee  excluded  from  the  inheritance. 


Porter  et  dls.  vs.  John  W.  Grbkr  et  ala. 

1.  Tenant  for  yean.  Executor* 8  title.  The  following  clause  appears  in 
the  Will  of  Benj.  Taliaferro:  '*I  deposit  in  the  hands  of  mj  executors, 
64}  acres  of  land,  where  my  daughter,  Elizabeth  Porter,  now  Htos, 
who  are  directed  to  let  the  said  Elizabeth  remain  on  said  land  if  she 
thinks  proper,  rent  free,  until  her  youngest  child  comes  of  age;  at 
which  time,  I  wish  the  land  sold,  and  the  proceeds  thereof  equally 
divided  between  the  heirs  of  my  said  daughter,  but,  if  she  should  not 
continue  thereon,  my  executors  are  directed  to  put  the  same  to  rent 
until  her  youngest  child  comes  of  age;  then  to  be  sold,  and  divided  as 
above  stated."  Held,  that  by  this  clause  of  the  Will,  Mrs.  Porter  was 
entitled  to  the  use  of  the  land,  whilst  she  remained  on  it,  and  a  mere 
right  of  superintendence  and  control  deposited  in  the  executors,  sub- 
ject to  the  directions  of  the  Will,  and  no  estate  or  title  was  vested  in 
them. 

2.  Same,  Trwieet'  legal  title.  Statute  qf  JAmitatioru,  Upon  the  death  of 
the  testator,  the  title  to  the  land  descended  to  his  heirs  at  law,  as 
trustees  for  the  children  of  Mrs.  Porter,  by  construction,  upon  the  dry 
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legal  title  haTmg,  bj  operation  of  law,  been  cast  upon  them.  They 
migki  hare  sued  upon  a  wrongful  disseizin,  yet  they  were  not  bound 
to  do  so:  the  law  imposed  no  active  duty,  or  obligation  on  them;  they 
were  simply  the  depositories  of  the  naked  legal  title;  no  trust  was 
delegated  to,  or  devolved  upon  them,  and  were  subject  to  no  duty,  or 
responsibility.  The  complainants  having  no  present  interest  in  the 
land,  it  was  in/uture^  upon  the  happening  of  the  contingency  provided 
in  the  Will.  The  trustees  having  omitted  to  sue,  the  Statute  of  limita- 
tions could  no  more  operate  in  such  a  case,  than  against  a  remainder- 
man. 


FROM  BEDFORD. 


Upon  the  hearing  of  this  cause  before  Chancellor 
Broomfield  L.  Ridley,  at  the  August  Term,  1860,  there 
was  a  decree  for  complainants.     Greer  appealed. 

William  H.  Wisenee,  Sr.,  for  complainants. 

Edmund  Cooper,  for  Greer. 

McKiNNBY,  J.,  delivered    the    opinion  of   the    Court. 

The  questions  for  our  determination  in  this  cause,  arise 
upon  the  following  clause  of  the  last  Will  and  testament 
of  Benjamin  Taliaferro,  who  died  in  Bedford  County,  in 
1824,  viz: 

"I  deposit  in  the  hands  of  my  executors  fifty-four  and 
three  quarter  acres  of  land,  whereon  my  daughter,  Eliza- 
beth Porter,  now  lives,  who  are  directed  to  let  her,  the 
said  Elizabeth,  remain  on  said  land,  if  she  thinks  proper 
so  to  do,  rent  free,  until  her  youngest  child  comes  of  age; 
at  which  time,  I  wish  said  land  sold  on  a  credit  of  twelve 
months,  and  the  proceeds  thereof  equally  divided  between 
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the  heirs  of  my  said  daughter,  Elizabeth  Porter.  But  if 
she  should  not  choose  to  continue  thereon,  my  executors, 
as  aforesaid,  are  directed  to  put  the  same  to  rent,  until 
her  youngest  child,  as  aforesaid,  becomes  of  age;  then  to 
be  sold  and  divided  as  above  stated." 

Elizabeth  Porter,  above  named,  was  a  married  woman 
at  the  date  of  the  before  mentioned  Will — wife  of  Reece 
Porter — and  she  and  her  husband  are  still  living.  They 
had  seyeral  children,  who  are*  the  complainants  in  the 
present  bill,  the  two  youngest  of  whom  had  not  quite  at- 
tained full  age  at  the  time  of  filing  the  bill. 

The  bill  seeks  relief  against  John  Taliaferro,  the  exec- 
utor, and  others,  in  respect  to  various  matters,  on  the 
ground  of  neglect,  and  violation  of  his  trust,  on  the  part 
of  the  executor;  but  the  decree  of  the  Chancellor  has  been 
acquiesced  in,  except  that  part  of  it  which  adjudicates  the 
rights  of  the  complainants  under  the  foregoing  clause  of 
the  Will. 

It  appears,  that,  shortly  after  the  testator's  death,  Eliz- 
abeth Porter,  and  her  husband  and  family,  removed  to 
West  Teunessee,  and  thence  to  Texas;  and  on  the  5th  of 
September,  1828,  Porter  and  wife  joined  in  the  absolute 
sale  and  conveyance  of  said  tract  of  land  to  John  and 
Spencer  Eakin;  and  after  several  intermediate  sales,  it  was 
sold  and  conveyed  to  the  defendant,  Greer,  on  the  18th 
of  February,  1853.  The  proof  shows,  that  the  land  has 
been  adversely  held  and  claimed  by  Greer,  and  those  un- 
der whom  he  derives  title,  since  the  sale  by  Porter  and 
wife,  in  1828 — the  executor  having  wholly  disregarded  his 
trust  in  this  respect. 

This  bill  was  filed  in  March,  1859,  after  an  adverse  posses- 
sion of  thirty  years,  from  the  conveyance  by  Porter  and  wife. 
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The  bill  seeks  to  stay  the  commission  of  waste  upon 
the  land,  by  defendant,  Greer,  until  the  youngest  of  the 
complainants  shall  arrive  at  age;  and  that  the  land  shall 
then  be  sold,  and  the  proceeds  divided,  as  directed  by  the 
Will.  The  complainants  also  set  up  a  claim  to  the  rents 
of  the  land,  against  defendant,  Oreer,  and  the  other  pre- 
Tious,  occapants. 

The  Chancellor  denied  the  complainants'  demand  for 
rent;  being  of  opinion,  that,  in  virtue  of  the  conveyance 
by  Porter  and  wife,  and  the  several  intermediate  convey- 
ances, down  to  the  defendant,  the  latter  had  an  estate  in 
said  land,  defeasible  on  the  coming  of  age  of  the  young- 
est child  of  Elizabeth  Porter;  at  which  time,  the  complain- 
ants would  be  entitled  to  be  let  into  the  possession  there- 
of, and  to  have  the  same  sold  under  the  Will. 

For  the  defendant,  Greer,  it  is  insisted,  that  the  de- 
cree, in  this  respect,  is  erroneous;  upon  the  assumption, 
that  his  title  had  ripened  into  a  perfect,  indefeasible  title, 
by  operation  of  the  Statute  of  limitations. 

This  defense  presents  a  question,  by  no  means  free  of 
diflficulty.  If— as  assumed  by  the  decree — the  effect  of 
the  Will  was  to  create  an  estate  in  Elizabeth  Porter,  un- 
til her  youngest  child  should  arrive  at  full  age,  then  it  is 
clear  that  the  Statute  of  limitations  could  have  no  appli- 
cation— as  against  the  complainants — the  youngest  child 
i\ot  having  yet  attained  its  age;  and,  consequently,  their 
right  to  demand  possession,  or  a  sale  of  the  land,  has  not 
yet  accrued.  In  this  view,  the  doctrine  of  the  case  of 
McCorry  vs.  King,  3  Humph.,  —  ,  would  sustain  the  de- 
cree. But,  it  is  argued,  that,  under  the  Will,  no  estate 
or  title  was  vested  in  Elizabeth  Porter;  and  we  think  the 
argument  is  correct.     It  seems  to  us,  that  she  was  vested 
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with  nothing  more  than  the  mere  imifrudt^  or  right  of  en- 
joying the  possession  and  profits,  so  long  as  the  minority 
of  her  youngest  child  lasted,  if  she  thought  proper  to  do 
so.  This  was  obviously  the  extent  of  her  right;  for,  by 
the  express  terms  of  the  Will,  if  she  declined  to  occupy 
the  land,  it  was  made  the  duty  of  the  executor  to  rent  it 
out,  until  the  youngest  child  should  come  of  age.  Nor, 
upon  her  electing  not  to  occupy  the  land,  could  she  set 
up  any  claim  to  the  rents;  the  Will  makes  no  such  pro- 
vision, nor  does  it  contemplate  any  such  thing.  True,  the 
rents  of  the  land,  in  that  event,  are  not  specifically  dis- 
posed of;  but  it  is  clear  that  they  would  go  into  the  res- 
iduum of  the  estate,  and  pass  under  the  residuary  clause 
of  the  Will. 

It  is  asked:  If  the  estate  did  not  vest  in  Elizabeth 
Porter,  until  the  majority  of  her  youngest  child,  where 
did  it  go?  We  answer:  First,  that  it  did  not  go  to  the 
executor,  as^  trustee — as  has  been  suggested. 

The  words,  "I  deposit  in  the  hands  of  my  executors," 
the  tract  of  land,  &c.,  import  nothing  more  than  a  mere 
right  of  superintendence  and  control — subject  to  the  direc- 
tions of  the  Will — till  the  majority  of  the  youngest  child 
of  Elizabeth  Porter.  No  estate  in  the  land  vested  in  the 
executors.  True,  the  land  was  to  be  sold  when  the 
youngest  child  should  come  of  age;  and,  by  implication, 
the  power  of  sale,  in  such  case,  would  devolve  upon  the 
executor :  1  Sneed,  318,  320 ;  8  Hump.,  563 ;  1  Sug.,  on 
Powers,  134.  But,  if  one  by  Will  deviseth  that  his  exe- 
cutors shall  sell  his  lands,  the  executors  have  neither  right 
nor  title,  but  only  a  bare   authority:    Co.  Lit,,  265,  b — a  f 

naked  power  without  an  interest :    7  Yer.,  18,  21. 

We  answer,  in  the  next  place,  that,  on  the  death  of  the 
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testator,  the  title  to  the  land  in  question  descended  to 
his  heirs  at  law,  in  trust  for  the  complainants,  who,  when 
all  should  come  of  age,  might  elect  to  take  the  land,  dis- 
pensing with  the  sale,  or  have  it  sold  as  provided  by 
the  Will. 

The  argument  is  altogether  fallacious,  however,  that, 
upon  this  hypothesis,  the  right  of  the  complainants  is 
barred,  because,  as  is  alleged,  the  Statute  has  barred  the 
action  of  the  trvsteea:  the  heirs  at  law  of  the  testator,  in 
whom  the  legal  title  was  vested,  and  who,  it  is  assumed, 
were  all  free  from  disability  (with  the  exception  of  Eliza- 
beth Porter)  at  the  date  of  the  sale  by  Porter  and  wife 
in  1828. 

This  is  a  mistaken  conclusion,  based  upon  a  misappli- 
cation of  the  principle  of  the  case  of  Williams  vs.  Otey, 
8  Hump.,  563.  That  was  a  case  in  relation  to  slaves. 
The  legal  title  was  in  the  trustees  by  an  expresp  convey- 
ance ;  the  technical,  conventional  relation  of  trustee  and 
cestui  qve  trust,  existed.  The  beneficiaries  had  a  present 
right  of  actual  possession  and  enjoyment ;  and  the  trus- 
tees had  not  only  the  power,  but  it  was  their  imperative 
duty,  by  the  terms  of  the  trust,  to  protect  the  trust  pro- 
perty. 

But,  in  the  present  case,  the  heirs  at  law,  of  the  testa- 
tor were  trustees  for  the  complainants,  merely  by  con- 
struction, upon  the  fact,  of  the  dry  legal  title  having,  by 
operation  of  law,  been  cast  upon  them,  to  the  land  in 
controversy.  And  while  it  is  true,  that  they  might  have 
sued,  upon  the  wrongful  alienation  by  Porter  and  wife, 
yet  they  were  not  bound  to  do  so;  the  law  imposed  no 
active  duty  or  obligation  upon  them;  they  were  simply 
the  depository  of  the  naked  legal  title :   no  trust  whatever 


570  NASHVILLE : 


Porter  et  alt,  tr«.  John  W.  Greer  et  ah. 


was  actually  delegated  to,  or  devolved  upon  them;  and, 
consequently,  they  were  subject  to  no  duty,  or  responsi- 
bility, in  the  events  that  happened,  in  respect  to  the 
land. 

And,  furthermore,  the  complainants  had  no  preserU  in- 
terest to  be  affected  by  the  wrongful  sale  by  Porter  and 
wife,  and  the  omission  of  the  trustees  to  sue.  Their  inter- 
est was  future,  upon  the  happening  of  the  contingency 
provided  in  the  Will. 

The  Statute  of  limitations  could  no  more  operate  in 
such  a  case,  than  in  the  case  of  a  remainder-man,  where 
the  tenant  for  life  had  stood  passively  by  for  more  than 
seven  years,  and  suffered  his  life-estate  to  be  barred.  In 
the  latter  case,  it  is  conceded  that  the  rights  of  the  re- 
mainder-man would  not  be  affected  by  the  bar  interposed 
in  favor  of  the  possessor,  against  the  tenant  for  life. 
The  remainder-man,  in  such  a  case,  can  remain  passive, 
because  the  Statute  cannot  attach  or  begin  to  operate 
against  him  until  his  right  of  possession  or  enjoyment 
shall  have  accrued. 

The  executor,  in  the  present  case,  might  have  sued,  in 
equity;  and  it  was  a  culpable  neglect  of  duty  not  to 
have  done  so,  immediately  upon  the  abandonment  of  the 
possession  and  sale  of  the  land  by  Porter  and  wife. 
True,  the  executor  had  no  title,  as  we  have  seen;  but  he 
had  a  power  to  lease  the  land,  and  it  was  his  express 
duty  to  have  done  so,  whenever  Mrs.  Porter  ceased  to 
occupy  it.  In  virtue  of  this  power,  he  might  have  come 
into  a  Court  of  Equity,  inasmuch  as  the  wrongful  sale 
by  Porter  and  wife  interposed  an  obstacle  to  the  execu- 
tion of  his  power  of  leasing  the  land.  And  the  Court, 
no  doubt,  upon  the  executor's  bill,   might  have  declared 
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the  conveyance  by  Porter  and  wife  a  nullity,  and  put  the 
executor,  or  his  tenant,  in  possession,  to  hold  until  the 
youngest  child  of  Mrs.  Porter  should  be  of  age.  But 
still,  as  the  executor  was  not  clothed  with  the  title  to 
the  land,  the  case  of  Williams  and  Otey,  has  no  applica- 
tion. 

Wherever  the  legal  title  to  the  land  may  be  regarded 
as  having  vested,  in  the  interval  between  the  death  of 
the  testator,  and  the  coming  of  age  of  Mrs.  Porter's 
youngest  child,  it  is  clear,  upon  the  proper  construction 
of  the  Will,  that  the  complainants  could  have  asserted  no 
right  of  possession,  or  claim  to  the  proceeds  of  the  land, 
until  the  youngest  child  was  of  full  age.  Under  the 
Will,  the  complainants  have  no  color  of  right  to  the 
rents,  in  the  meantime,  as  was  assumed  in  the  argument. 
The  extent  of  their  right  is,  to  succeed  to  the  land,  or 
the  proceeds  of  the  sale  thereof,  upon  the  happening  of 
the  event  stated  in  the  Will — the  majority  of  the  youngest 
child  of  Mrs.  Porter ;  then,  their  right  of  action  to  re- 
cover the  land  or  proceeds,  first  accrues ;  and  this  is  still 
in  XhQ  future.  It  is  clear,  therefore,  that  the  Statute  of 
limitation  does  not  apply  to  the  case. 

Decree  affirmed,  with  costs. 
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Gannaway  and  Wipe  et  dls.  vs.  Jas.  A.  Tarpley  d  als. 

1.  Wills.  Intention  of  testator .  Wfiai  may  he  looked  to  in  construing. 
The  rule  that  the  intention  of  the  testator  mufit  be  collected  from  the 
Will  itself,  and  not  elsewhere,  except  in  case  of  latent  ambiguity,  does 
not  forbid  a  reference  to  the  state  of  facts  under  which  the  Will  was 
Inade.  The  state,  or  amount  of  his  property,  may  be  shown,  or  such 
other  facts  as  were  known  to  him,  that  may  hare  influenced  the  dis- 
position of  his  property  in  a  particular  way.  To  this  end,  the  judicial 
expositor  should  place  himself,  as  fully  as  possible,  in  the  situation  of 
the  person  whose  language  he  has  to  interpret ;  and  by  the  light  thus 
thrown  upon  the  testimentary  scheme,  he  will  be  justified  in  departing 
from  a  strict  construction  of  the  testator's  language. 

2.  Election.  Estoppel.  A  person  haying  elected  to  receive  property 
under  a  Will,  (even  if  he  had  a  previous  claim  to  it,)  cannot  resist  the 
right  of  others  who  are  joint  owners  with  him,  under  the  Will.  Hav- 
ing taken  a  benefit  under  the  Will,  he  is  estopped  from  setting  up  a 
claim  against  it. 

8.  Joint  Tenants.  Statute  of  Limitations.  A  father,  who  is  the  joint 
owner  of  property  with  his  children,  (and  guardian  for  most  of  them,) 
his  holding  must  be  regarded  to  have  been  under  the  joint  title.  To 
make  the  defense  of  the  Statute  of  limitations  avail  him,  he  must  show 
clearly,  that  he  held  solely  for  himself,  and  adversely  to  the  rights  of 
complainants,  and  that  they  had  actual  knowledge  of  such  claim  and 
holding. 

4.  Wards*  right  to  land  purchased  with  their  money.  If  a  guardian  pur- 
chase land  with  the  funds  of  his  wards,  they  may,  on  arriving  at  their 
majority,  elect  to  take  the  land  or  the  money ;  and  there  is  no  differ- 
ence, in  principle,  whether  he  was  guardian  at  the  time  he  purchased 
the  land,  or  was  at  the  time  of  the  payment,  and,  as  guardian,  vested 
their  funds  in  the  land. 

6.  DowBs.  When  vndow  not  entitled  to.  The  widow  of  a  guardian  who 
had  vested  the  money  of  his  wards  in  land,  is  not  entitled  to  dower 
out  of  it ;  for  he  never  was  seized  as  owner,  but  only  as  trustee  for 
his  wards. 


FROM  RUTHERFORD. 


There  was  a  decree,  in  this  cause,  at  the  October 
Term,  1860,  for  complainant.  Chancellor  Broomfield  L. 
Ridley,  presiding.     Respondents  appealed. 
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John  W.  Burton  and  Edmund  Cooper,  for  complain- 
ants. 

Edwin  A.  Eeeble  and  Charles  Beady,  for  respond- 
ents. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  contest  between  the  complainants  and  their 
father,  James  A.  Tarpley,  (who  died  after  the  filing  of 
the  bill,)  as  to  the  title  to  a  negro  slave,  (Amy,)  and 
her  ten  children. 

The  father  claims  the  slaves  as  his  absolute  and  sev- 
eral property;  and  his  children  insist  that  they  are  en- 
titled, as  joint  owners,  under  the  Will  of  their  grand- 
father, Cader  Dement.  The  case  must  be  determined 
by  the  construction  of  the  Will. 

Cader  Dement  made  his  Will  in  1848,  and  died  the 
next  year.  He  directs  that  all  his  property,  both  real 
and  personal,  be  sold  and  divided  into  fourteen  shares, 
and  designates  the  persons  by  name,  who  are  to  take 
each.  His  daughter,  Charlotte,  who  had  married  James 
A.  Tarpley,  was  then  dead,  leaving  the  complainants  as 
her  children.  About  that  time  Tarpley  married  a  second 
wife,  by  whom  he  afterwards  had  children,  but  had 
none  by  her  at  the  date  of  the  Will. 

The  clauses  of  the  Will,  upon  which  a  construction 
is  now  to  be  placed,  are  the  following: 

Ist.  "One  share  to  James  A.  Tarpley  and  his  chU- 
drenJ^ 

2d.  "Be  it  understood,  what  each  legatee  has  re- 
ceived heretofore,  it  is  to  be  reduced  out  of  their  part." 
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Ho  then  proceeds  to  specify  what  each  had  received,  in 
dollars  and  cents,  whether  in  property  or  money:  and, 
in  relation  to  this  case,  says: 

3d.  "James  A.  Tarpley  and  his  wife,  Charlotte,  have 
received  six  hundred  and  fifty  dollars,  indtiding  one  ne- 
gro tvoman  and  her  children^  by  the  name  of  Amy,  thai 
they  received  at  ten  years  cid,  cf  their  part,^^ 

Now,  the  question  is,  whether,  under  these  provisions, 
the  title  to  Amy  and  her  children  rested  solely  in  the 
father,  James  A.  Tarpley,  as  an  advancement  to  his 
wife,  or  to  him  jointly  with  his  children. 

The  rule  that  the  intention  of  the  testator  must  be 
collected  from  the  Will  itself,  and  not  elsewhere,  or  by 
parol  evidence,  except  in  cases  of  latent  ambiguity,  does 
not  forbid  a  reference  to  the  state  of  facts  under  which 
the  Will  was  made;  but  an  investigation  of  the  sur- 
rounding circumstances,  often  tends  to  illustrate  the  true 
intention  and  meaning  of  the  testator.  "To  this  end, 
it  is  obviously  essential  that  the  judicial  expositor  should 
place  himself,  as  fully  as  possible,  in  the  situation  of 
the  person  whose  language  he  has  to  interpret;  and 
guided  by  the  light  thus  thrown  on  the  testamentary 
scheme,  he  may  find  himself  justified  in  departing  from 
the  strict  construction  of  the  testator's  language : "  1 
Jar.  on  W.,  363,  and  notes.  Thus,  facts  may  be  proved 
to  show  the  state  of  the  testator's  property,  or  such 
facts  as  were  known  to  him,  that  may  have  influenced 
the  disposition  of  his  property  in  a  particular  way:  2 
Pick.,  243,  460. 

According  to  these  rules  and  authorities,  we  may,  iu 
this  case,  look  to  the  facts,  that  the  daughter  of  the 
testator  was  dead;    that  complainants    were    his   grand- 
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children,  and  that  the  woman,  Amy,  and  her  children, 
had  been  claimed  by  him  up  to  the  time  of  making  his 
Will ;  that  this  claim  had  been  always  admitted  by  his 
son-in-law,  Tarpley,  in  executing  his  notes  for  nominal 
hire,  and  permitting  him  to  pay  taxes,  doctors'  bills,  &c., 
for  them.  We  may  also  take  into  consideration  the 
speaking  fact  that  these  slaves  were  of  three  or  four- 
times  the  value  of  the  one-fourteenth  part  of  the  estate 
given  to  Tarpley  and  his  children. 

In  view  of  these  facts,  it  could  hardly  be  supposed 
that  it  was  the  intention  of  the  testator  to  give  all 
these  slaves  to  the  son-in-law,  and  still  make  him 
equal  with  his  children  in  the  one-fourteenth.  Yet,  if 
this  has  been  explicitly  done,  or  if  the  language  used 
will  admit  of  no  other  fair  construction,  it  must  be  so, 
as  we  cannot  make  a  Will  for  the  testator,  by  conjec- 
tural interpretation,  upon  our  notions  of  what  he 
ought  or  should  have  done.  Our  duty  is  to  expound, 
and  not  to  create  or  alter.  This  cannot  be  done  by 
parol  evidence  of  intention  or  declaration. 

So,  the  question  is,  what  is  the  fair  interpretation  of 
what  we  find  written,  considered  in  the  light  of  all  the 
surrounding  circumstances? 

Tarpley  cannot  controvert  the  perfect  right  of  the 
testator  to  these  slaves  at  the  time  of  making  his 
Will.  He  is  estopped,  in  every  form,  from  doing  so. 
He  gave  his  note  for  the  hire  the  very  year  the  Will 
was  made,  as  he  had  done  for  many  years  before.  It 
is  not  material  whether  the  hire  was  nominal,  or  not. 
It  was  a  written  recognition  of  the  right.  He  cannot, 
then,  claim  them  as    an    advancement    to    his    wife,  to 
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which  his  marital  right    attached.     If   that   ever   coald 
have  been  done,  it  was  waived  or  surrendered. 

The  right  of  property,  then,  was  in  the  testator;  and 
the  question  is,  was  it  disposed  of  by  the  Will,  and  if 
so,  to  whom?  The  language  is  ambiguous  and  inex- 
plicit. It  is  manifest,  he  did  not  intend  to  die  intes- 
tate as  to  them,  or  anything  else  he  owned.  This  the  law 
never  presumes.  And  the  reference  made  to  them  in 
the  third  clause,  shows  that  they  were  not  intended  to 
be  pretermitted.  But  to  whom  did  the  title  pass  by 
the  Will?  To  no  one  by  express  words,  but  only  by 
implication.  He  saw  fit  to  make  his  son-in-law  equal 
with  his  grand-children,  in  the  general  legacy  of  one- 
fourteenth  of  his  whole  estate.  But,  as  between  them 
and  his  other  children,  there  was  to  be  deducted  from 
that,  $650,  which  their  mother  and  father  had  previously 
received  from  him.  In  this  sum  was  expressly  included 
the  slaves  in  question,  at  a  valuation  he  arbitrarily  fixed 
upon  them.  They  were  required  to  be  accounted  for  as 
a  part  of  the  $650,  and  not  at  their  real  value  at  that 
time.  He  had  an  unquestionabte  right  to  set  any  price 
upon  them  he  saw  proper,  as  the  sum  to  be  accounted 
for  by  these  legatees.  He  could  as  well  refer  to  the 
value  of  the  girl,  Amy,  at  ten  years  old,  as  to  the 
present  value  of  her  and  her  increase.  He  could  do 
what  he  pleased  with  his  own,  and  no  one  had  the 
power  to  question  it. 

It  would  seem  most  unreasonable  and  unnatural,  to  sup- 
pose that  he  intended  to  give  to  this  branch  of  the  family 
five  or  six  thousand  dollars  worth  of  slaves,  at  $650,  and 
that  without  including  his  grand-children  in  its  benefits. 
He  surely  could  not  have  intended  to  give  all  this  ex- 
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cltisively  to  the  father,  who  was  a  stranger  to  his  blood, 
and  then  let  him  in  to  an  equal  participation  with  his 
grandchildren  in  the  legacy  of  one-fonrteenth,  and  thatj 
even  to  be  reduced  to  the  extent  of  the  value  he  fixed 
Sipon  the  slaves.  It  would  be  a  roost  extraordinary 
case,  if  such  was  his  purpose.  To  adopt  that  as  the 
scheme  of  the  Will  and  the  intention  of  the  testator, 
would  require  language  so  clear  and  explicit  as  to  ad« 
mit  of  no  other  construction. 

It  is  contended  that  the  third  clause  cited,  shows 
clearly  that  the  slave,  Amy,  was  an  advancement,  be- 
cause he  says  they  received  her  at  ten  years  of  age, 
and  the  law  in  relation  to  advanced  property  is  carried 
out,  by  fixing  her  value  at  that  time,  as  the  sum  to  be 
accounted  for.  The  word  used  is  not  "advanced"  or 
given,  but  "received."  This  would  apply  as  well  to  a 
loan  as  a  gift.  It  afi'ords  no  aid  in  arriving  at  the 
character  of  the  transaction.  But  the  $650  is  intended 
expressly  to  include  Amy  and  "her  children."  But  the 
ambiguity  on  this  point  is  entirely  removed,  by  the  fact 
that  the  right  and  title  of  the  testator  was  claimed  and 
admitted  up  to  the  time  of  his  death.  An  advance- 
ment passes  the  right.  This,  then,  was  not  an  advance- 
ment, as  the  title  was  retained. 

But,  it    is    recited    in    the  Will    that  the  $650,    for 

which  they  are  to  account  Amy  "and  her  children,"  not 

the   woman  alone.      As,  then,  the  amount  for  which  he 

saw  proper  to  make  this  share  account,   was  to  operate 

as  a  reduction  of   the  joint   bequest  to  the  father  and 

children,    the    slaves    which  it    expressly  included,  must 

have  been  intended  to  pass  to  the  same  persons.     We 

think  the  Will  is  susceptible  of  no  otlier  sensible  con- 
37 
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Btruction.  This  comports  with  the  natural  feelings  of 
the  testator,  and  the  opposite  construction  would  be  in 
palpable  conflict  with  them.  The  conclusion  to  which 
wo  are  brought,  therefore,  is,  that  the  title  to  these 
slaves  was  vested,  by  implication,  in  the  father  and  his 
children,  as  did  the  one-fourteenth,  minus  the  $650.  This 
being  so,  the  father  could  not  resist  their  right,  even 
if  the  slaves  had  belonged  to  him,  as  he  has  received 
under  the  Will,  his  part  of  the  fourteenth.  And  this, 
upon  the  rule  that  one  cannot  take  a  benefit  under  a 
Will,  and  set  up  any  claim  against  it.  Having  elected 
to  claim  under  it,  he  cannot  claim  against  it.  But  the 
application  of  this  principle  would,  of  course,  depend 
upon  the  conclusion  that  the  slaves  were  disposed  of  in 
the  Will ;  and  that,  we  have  seen,  is  the  proper  expo- 
sition. Yet  there  is  no  necessity  to  resort  to  that  rule, 
as  Tarpley  had  no  title  at  the  death  of  the  testator, 
and  consequently,  nothing  of  his  is  bequeathed,  to  raise 
the  question  of  election  to  claim  under  or  against  the 
Will. 

As  to  the  plea  of  the  Statute  of  limitations,  it  is 
only  necessary  to  say,  that,  as  Tarpley  was  a  tenant 
in  common,  or  joint  owner  with  his  children,  (and  for 
most  of  whom  he  was  guardian,)  his  holding  must  be 
regarded  to  have  been  under  the  joint  title.  The  facts 
proved  do  not  make  out  a  case  of  adverse  holding 
under  such  circumstances  as  to  avoid  this  presumption, 
and  give  him  the  benefit  of  the  Statute  of  limitations. 
To  make  this  defense  available,  be  must  show  clearly 
that  he  held  solely  for  himself,  adversely  to  the  rights 
of  complainants,  and  that  they  had  knowledge  of  such 
claim  and  holding.      This  is  not  made  out  by  him.     In- 
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deed,  the  proof  seems  not  to  have  been  directed  to  that 
defense;  bat  the  contest  was  waged  upon  the  construc- 
tion of  the  Will,  and  the  supposed  advancement. 

On  this  branch  of  the  case,  the  Court  properly  de- 
creed that  Amy  and  her  children,  as  well  as  the  one- 
fourteenth  of  Cader  Dement's  estate,  should  be  equally 
divided  between  the  complainants  and  their  father,  lie 
accounting  for  those  he  had  sold. 

The  other  branch  of  the  case  presents  less  difficulty. 
At  the  sale  of  the  lands  of  Cader  Dement,  as  directed 
by  the  Will,  Tarpley  became  the  purchaser  of  157 
acres,  for  which  he  executed,  his  notes.  After  this,  he 
was  appointed  guardian  for  six  of  complainants,  and 
took  up  his  notes  for  the  land  from  the  executors,  sim- 
ply by  executing  his  receipt,  as  guardian,  for  the  amount 
due  to  his  wards,  and  himad/',  perhaps,  under  the  Will, 
as  to  the  fourteenth  of  the  estate.  In  effect,  this  was 
a  purchase  of  the  land  with  the  money  of  his  wards. 
He  was  not  their  guardian  at  the  time  of  his  purchase, 
but  was  at  [the  time  of  payment,  and  as  guardian, 
vested  their  funds  in  the  land.  What  difference  can 
it  make,  in  principle,  whether  this  was  done  at,  or 
after  the  contract  of  purchase?  It  was,  in  the  one 
case,  as  well  as  the  other,  the  conversion  of  the  trust 
fund  into  land.  It  is  every  where  laid  down,  that  in 
such  a  case,  the  owners  of  the  fund  may  elect  to  take 
the  land  instead  of  the  money,  whenever  the  &ct  comes 
to  their  knowledge.  It  is  not  too  late  to  do  this,  after 
they  have  received  the  fund,  if  they  were  not  aware 
of  the  investment  at  the  time.  To  preclude  them  on 
this  ground,  it  must  appear  that  they  knew  their  rights, 
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and  made  their  election  accordingly,  or  that  they  have 
delayed  too  long  to  assert  them. 

Their  right  to  the  land  is  not  a  resulting  trust,  pro- 
perly so  called,  as  stated  in  the  decree.  That  is  well 
established  by  the  authorities  cited  in  the  argument. 
But)  it  is  an  equitable  right  of  the  owners  of  a  trust 
fund,  to  pursue  it  into  any  property  in  which  the  trus- 
tee may  have  invested  it;  2  Kent,  229,  and  notes.  The 
case  of  Turner  vs.  Pettigrew  et  als.,  6  Hum.,  is  con- 
clusive, without  reference  to  other  authorities.  There 
is  no  distinction,  in  principle,  between  that  case  and 
this.  It  is,  however,  not  clear  from  the  proof,  that 
the  whole  consideration  for  the  land  was  paid  out  of 
the  trust  fund.  If  that  were  not  so,  the  decree  is 
wrong,  in  vesting  the  title  to  the  whole  of  the  land  in 
the  wards.  They  would  only  be  entitled  to  an  inter- 
est, to  the  extent,  that  their  funds  were  applied,  to  the 
payment  of  the  consideration.  This  must  be  referred 
to  the  Master,   to  ascertain,  and    report. 

In  all  other  respects,  we  think  the  decree  is  right, 
and  it  will  be  affirmed. 

The  cause  will  be  remanded  for  the  account  ordered, 
the  sale  of  the  land,  and  such  further  orders  and  de- 
crees, as  the  rights  of  the  parties  may  require. 

The  costs  of  this  Court  will  be  paid  out  of  the 
common  fund. 

Since  writing  the  above  opinion,  the  counsel  of  de- 
fendants have  directed  our  attention  to  the  question 
made  in  the  argument,  as  to  the  right  of  the  widow 
of  James  A.  Tarpley,  to  dower  in  the  tract  of  157 
acres  of  land  in  controversy.  There  is  nothing  in 
the  pleadings  to    bring  up    that    question;    but  as  the 
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case  is  remanded,  it  may  be  presented  by  the  proper 
amendment,  or  a  distinct  application  on  the  part  of 
the  widow.  We  think  it  very  clear,  that  she  has  nd 
right  to  dower,  out  of  the  interest  of  the  complainants, 
who  were  the  wards  of  her  husband ;  for  as  to  that, 
he  never  was  seized  as  owner,  but  only  as  trustee  for 
them.  So  far  us  he  paid  for  the  land  out  of  other 
means,  the  trust  does  not  attach,  and  to  that  extent, 
she  would  have  a  right  to  dower,  and  no  further. 
Her  husband  died  testate,  and  she  did  not  dissent  from 
his  Will.  But,  that  provides,  that  she  shall  have  legal 
dower,  and  gives  her  the  same  interest  as  in  case  of 
intestacy  or  dissent. 

But,  the  question,  as  to  any  right  to  dower,  as 
against  the  deed  of  trust  to  McGulloch,  will  be  left 
open  for  the  Chancellor,  after  taking  the  account  or- 
dered. 


GiLOHKisT  et  als.  vs.  Robert  Cannon  et  ala. 


1.  Adkinistratok.  JBxient  of  aulJioriti/,  An  administration  granted  by 
one  of  the  Coanty  Courts  of  the  State,  is  an  administration  commen- 
surate with  the  limits  of  the  State. 

2.  Non-resident.  Insolvent  esiaUt.  Property,  real  or  personal,  of  a  non- 
resident decedent,  situate  within  the  jurisdiction  of  this  State  at  the 
time  of  his  death,  may  be  administered,  under  our  insolvent  laws, 
though  the  estate  of  such  decedent,  in  the  place  of  his  domicil,  is  sol- 
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Tent — every  State  having  the  power  to  dispose  of  and  control  property 
actually  within  its  jurisdiction,  so  as  to  protect  the  rights  of  its  own 
ckisens. 

8.  Publication.  Beciiaiiona  in  decrees.  The  decree  of  the  Chancellor, 
reciting  the  fact  that  " publication  was  duly  made''  as  to  the  heirs, 
must  be  taken  as  sufficient  in  this  Court,  unless  it  appears,  from  the 
record,  that  the  facts  were  positively  otherwise. 

4.  Death  of  a  party  to  a  suit  withaut  heh-e  of  body.  After  a  suit  was 
commenced  in  the  Chancery  Court,  to  subject  the  real  estate  of  a  non- 
resident to  the  payment  of  debts  due  in  this  State,  one  of  his  children 
died  without  children,  leaving  her  brothers  and  sister  her  only  heirs  at 
law.  No  notice  was  taken  of  her  death  in  the  proceedings  to  sell  the 
real  estate  of  her  father,  which  was  sold  under  a  decree  after  her 
death.  Held,  that  upon  the  death  of  one  of  the  children,  the  estate 
and  title  became  vested  in  the  surviving  defendants.  The  entire  estate 
was  sold,  and  the  purchaser  acquired  a  good  title  to  all  the  property. 

5.  Appeal.  JSffect  of.  An  appeal  to  a  superior  tribunal  has  the  effect 
of  annulling  the  judgement  or  decree  of  the  inferior  Court.  But  this 
appeal  only  annuls  or  vacates  such  orders,  judgments,  or  decrees,  as 
in  legal  contemplation  are  appealed  from,  and  the  abatement  of  tlie 
suit  in  the  Appellate  Court  operates  only  as  an  abatement  in  respect 
to  the  matters  appealed  from,  and  can  work  no  injury  to  the  rights  of 
third  persons  acquired  under  the  judgment  or  decrees  of  the  inferior 
Court,  which  were  acquiesced  id,  and  not  appealed  from. 


FROM  BEDFORD. 


This  cause  was  heard  at  the  August  Term,  1859,  be- 
fore Chancellor  Broomfield  L.  Ridlet,  who  dismissed 
the  bill  of  complainants.      Complainants  appealed. 

Thomas  C,  Whitesidbs  and  Robert  B.  Davidson,  for 
complainants. 

Edwin  A.  Keeblb  and  William  H.  Wisenbb,  Sr.,  for 
respondents. 

McKinnby,  J.,  delivered  the  opinion  of  the  Court. 
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The  complainants  are  the  minor  children  and  heirs 
at  law  of  William  Gilchrist,  who  died  in  Arkansas,  the 
place  of  his  domicil,  abont  the  year  1843.  They  seek, 
by  this  bill,  to  recover  some  thirty  acres  of  land,  lying 
in,  and  adjoining,  the  town  of  Shelbyville — which  de- 
scended to  them  from  the  estate  of  their  father,  and 
which,  as  they  allege,  was  illegally  sold,  in  a  proceed- 
ing against  them  in  Chancery,  and  purchased  by  the  de- 
fendant, Gannon. 

It  appears  that  said  William  Gilchrist  was  formerly 
a  resident  of  Bedford  county,  in  this  State,  but  had  re- 
moved, some  years  before  his  death,  to  the  State  of 
Arkansas.  He  died  seized  and  possessed  of  the  piece 
of  land  before  mentioned,  and  personal  effects  of  the 
value  of  less  than  twenty  dollars,  situate  in  said  county 
of  Bedford.  After  his  death,  namely,  in  April,  1844, 
administration  upon  his  estate  in  Tennessee  was  granted 
by  the  County  Court  of  Bedford,  to  George  W.  Hay- 
wood, a  citizen  of  this  State,  who  claimed  to  be  a  cred- 
itor of  the  estate  of  said  Gilchrist. 

In  June,  1844,  said  Haywood,  as  administrator,  filed 
a  bill  in  the  Chancery  Court  at  Shelbyville,  setting 
forth  that  he  was  himself  a  creditor  of  said  estate  to 
the  amount  of  some  eight  hundred  or  a  thousand  dol- 
lars; that  the  estate  was  also  indebted  to  a  mercantile 
house  of  Philadelphia,  and  to  Charles  Ready,  to  the 
amount  of  several  hundred  dollars,  and  that  said  cred- 
itors had  instituted  proceedings  by  attachment,  in  the 
lifetime  of  the  intestate,  by  virtue  of  which  the  piece 
of  land  before  zientioned  had  been  attached  for  the 
satisfaction  of  said  debts.  The  bill  further  alleged  that 
the  insolvency  of  the  estate  had   been  suggested  to  the 
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County  Court  by  the  complainant,  as  administrator,  and 
that  the  yalue  of  the  estate  exceeded  five  hundred  del- 
lars;  that  the  personal  assets  were  of  little  value,  and 
the  real  property  was  the  only  fund  for  the  payment 
of  said  debts.  The  widow  and  children  of  the  intestate, 
together  with  the  above  mentioned  creditors,  were  made 
defendants  to  the  bill;  and  it  was  prayed  that  the  land 
might  be  sold  for  the  satisfaction  of  said  debts,  under 
the  direction  of  the   Chancellor,  pursuant  to  the  Statute. 

Publication  was  made  as  to  the  widow  and  heirs, 
who  were  residents  of  Arkansas;  and  a  guardian  ad 
litem  was  appointed  for  minor  heirs,  who  filed  an  answer 
in  their  behalf. 

At  the  hearing,  at  the  February  Term,  1845,  an  ao- 
count  was  ordered.  The  Master  was  directed  to  state 
an  account  of  the  8ev^ral  debts  due  from  the  estate, 
including  the  debt  claimed  by  the  complainant ;  also  of 
the  personal  assets  of  every  description  belonging  to  the 
estate  of  the  intestate,  *'%n  Bedford  county]^'  also  to  re- 
port whether  a  sale  of  the  land  would  be  necessary  for 
the  payment  of  the  debts;  and  furthermore,  "whether 
the  intestate's  estate  was  insolvent,  both  in  this  State  and 
elsewhere." 

The  Master  reported  to  the  August  Term,  1845,  that 
there  was  due  from  the  estate  of  the  intestate  to  Hay- 
wood, the  complainant,  the  sum  of  $630,  and  to  the 
other  creditors  about  the  sum  of  $878 ;  and  that  the 
personal  assets  amounted  to  about  the  sum  of  $20. 
The  Master  further  reported  that  a  sale  of  the  land 
would  be  necessary  for  the  payment  of  the  debts,  but 
that  the  estate  of  the  intestate  ^^waa  amply  solvent  and 
good  in  Arkansas." 
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This  account  was  re-committed  to  the  Master,  with 
directions  to  tako  farther  proof,  and  rep>ort  again  in 
regard  to  the  debts  doe  from  the  estate.  In  the  second 
report,  the  claim  of  Haywood  was  wholly  disallowed, 
bat  the  debts  to  the  other  creditors  were  stated  as  in 
the  first  report.  On  exception  to  the  report,  in  behalf 
of  Haywood,  his  claim  was  again  referred  to  the  Master 
for  a  farther  report.  And  the  justice  of  the  other 
debts  against  the  estate  not  being  questioned,  the  Chan- 
cellor decreed  that  the  land  should  be  sold  by  the  Mas- 
ter, on  a  credit  of  twelve  months,  after  the  usual  notice, 
for  the  satisfaction  of  said  debts. 

At  the  August  Term,  1846,  the  Master  reported  that 
he  had  sold  the  land,  containing  30  or  31  acres,  to 
Robert  Cannon,  Sr.,  for  $1,200.50,  and  had  taken  his 
note  for  the  same.  The  Master  likewise  reported  a 
balance  due  to  Haywood  of  190.80.  To  this  part  of 
the  report,  reducing  Haywood's  claim  to  the  sum  stated, 
the  latter  excepted.  To  the  report,  as  regarded  the 
sale  of  the  land,  there  was  no  exception.  The  Chan- 
cellor disallowed  the  exceptions  to  the  report,  and  pro- 
ceeded to  decree  a  confirmation  of  the  sale;  and,  ac- 
cordingly, divested  the  title  to  said  land  out  of  the 
heirs  of  Gilchrist,  and  vested  the  same  in  Cannon,  the 
purchaser.  The  complainant,  Haywood,  presented  an  ap- 
peal to  the  Supremo  Court. 

At  t  e  December  Term  of  the  Supremo  Court,  1846, 
the  death  of  Haywood,  the  appellant,  was  suggested  and 
proved;  and  no  steps  having  been  taken  to  revive,  an 
order  was  made  at  the  December  Term,  1847,  of  said 
Court,  that  said  suit  be  abated. 

On  this  state  of  facts,  the  present  bill  was  brought 
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by  the  heirs  of  Gilchrist,  to  recover  said  land,  in  March, 
1857.     The  Chancellor  dismissed  the  bill. 

In  the  bill,  and  in  the  brief  submitted  by  the  coan- 
sel  for  the  complainants,  several  questions  are  made,  the 
more  important  of  which  will  be  noticed. 

There  can  be  no  doubt,  that,  under  the  Acts  of  1831, 
oh.  24,  and  1841,  ch.  69,  the  admiuistration  granted  by 
the  County  Court  of  Bedford,  to  Haywood,  was  an  ad- 
ministration commensurate  with  the  limits  of  this  State; 
and  the  administrator  thus  appointed  was  the  proper 
representative  of  the  intestate,  as  to  all  his  property  and 
effects,  situate  in  this  State,  at  the  time  of  his  death. 
Such  is  the  plain  import  of  the  second  section  of  the 
Act  of  1831. 

It  was,  therefore,  improper  in  the  Chancellor  to  limit 
the  inquiry  of  the  Master,  in  respect  to  the  personal 
assets,  to  Bedford  county.  By  the  Act  of  1838,  regu- 
lating the  administration  of  the  estates  of  persons  dying 
insolvent,  (under  which  this  proceeding  took  place,)  the 
Court  has  no  power  to  sell  the  real  estate  of  the  dece- 
dent until  after  "the  personal  estate  is  ascertained  by  the 
report  of  the  Master,  and  the  confirmation  thereof  by 
the  Court,  to  be  ir. sufficient  for  the  payment  of  the  debts 
of  the  estate."  But  this  error  is  of  no  practical  effect 
in  this  case,  as  it  is  manifest  from  the  whole  record, 
that  the  intestate  had  no  personal  assets  at  the  time  of 
his  doath  in  any  other  county  of  this  State. 

It  is  likewise  very  clear,  that  the  inquiry  directed 
by  the  Chancellor,  as  to  whether  the  estate  of  Gilchrist 
was  solvent  or  otherwise,  in  Arkansas,  was  altogether 
irrelevant. 

Under  the  Acts  before  referred  to,  the  property,  real 
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or  personal,  of  a  non-resident  decedent,  situate  within 
the  jurisdiction  of  this  State  at  the  time  of  his  death, 
may  be  administered  here,  under  our  insolvent  law.  .It 
matters  not  that  the  estate  of  such  deceased  person,  in 
the  place  of  his  domicil,  is  solvent,  and  able  to  dis- 
ch-rge  all  the  debts  due  therefrom.  It  is  an  admitted 
principle  of  international  law,  that  every  State  has  the 
right  to  control  and  dispose  of  property  actually  within 
its  jurisdiction;  and  it  is  the  duty  of  every  State  to 
protect  the  rights  of  its  own  citizens,  and  to  aid  them 
in  the  recovery  of  their  just  debts,  without  the  neces- 
sity of  resorting,  for  satisfaction,  to  the  distant  forum 
of  the  original  administration.  Such  is  the  reason  and 
policy  of  the  Acts  of  1831  and  1841. 

It  is  insisted,  by  the  counsel  of  complainants,  that  it 
does  not  distinctly  appear,  from  the  record,  that  publi- 
cation was  made  as  to  the  heirs  of  Gilchrist,  who  were 
non-residents;  and,  therefore,  they  were  not  parties,  and, 
of  course,  not  affected  by  the  decree.  The  answer  to  this 
objection  is,  that  the  decree  of  the  Chancellor  recites 
that  publication  was  duly  made  as  to  said  heirs.  This 
must  be  taken  as  sufficient,  in  this  Court,  unless  it  ap- 
peared that  the  fact  were  positively  otherwise,  from 
something  in  the  record ;  and  there  is  nothing  in  the 
record  to  contradict  the  decree  in  this  respect. 

The  next  position  assumed,  is,  that  the  share  of 
Catharine  Gilchrist  in  said  property,  was  not  disposed 
of  by  the  sale  under  the  decree  of  the  Chancery  Court; 
and  that,  as  to  this  share,  at  all  events,  the  complain- 
ants are  entitled  to  recover.  Said  Catherine  was  one 
of  the  minor  children  of  William  Gilchrist,  against 
whom  the  bill  of  Haywood  was  filed.     She  died  short- 
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Ij  after  the  filing  of  said  bill,  unmarried,  and  without 
issue,  leaving  her  brothers  and  sisters  heirs  at  law. 
No  notice]  of  her  death  was  taken  upon  the  record,  and 
the  case  proceeded  as  if  the  death  had  not  happened; 
by  the  decree  ordering  the  sale,  the  Master's  report  of 
sale,  and  the  final  decree  in  the  cause,  the  share  of 
said  Catharine  is  treated  as  having  been  sold,  .together 
with  the  shares  of  the  surviving  heirs;  or,  in  other 
words,  the  entire  tract  was  sold,  as  if  all  the  heirs 
were  still  living;  and  the  title  vested  in  the  purchaser 
accordingly. 

This  proceeding  was  certainly  not  in  accordance  with 
the  ususal  practice  in  such  cases.  But,  can  it  be  main- 
tained, upon  sound  principles  of  law  or  of  reason,  that 
the  title  to  the  entire  tract  of  land  did  not  pass, 
by  the  sale,  to  the  purchaser.  The  case  of  Whilley 
V8.  Davis,  1  Swan,  333,  336,  presented  the  same  ques- 
tion; and  Judge  Green  suggests  a  doubt — for  it,  per- 
haps, amounts  to  nothing  more — whether  the  undivided 
share  of  an  heir,  dying,  pending  a  suit  in  Chancery, 
for  the  sale  of  the  estate  of  the  several  heirs,  without 
a  revivor  against  the  heirs  of  the  deceased,  would  be 
disposed  of  by  the  decree  and  sale.  It  may  be  in- 
ferred, that  the  opinion  of  the  Judge  was,  that  the 
interest  of  the  deceased  heir  was  not  disposed  of;  but 
the  point  is  not  expressly  decided.  After  much  reflec- 
tion upon  the  question,  we  have  come  to  a  different 
conclusion. 

The  heirs  of  Catharine  Gilchrist,  as  already  stated, 
were  her  brothers  and  sisters,  who  were  joint  defend- 
ants with  her  in  the  pending  suit,  brought  for  the  pur- 
pose of  subjecting  the  entire  tract  of   land  to  sale  for 
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the  payment  of  the  ancestor's  debts.  On  her  deaths  her 
interest  in  the  land  became  instantly  Tested  in  the  sur* 
viving  defendants  to  the  suit.  The  effect,  simply  was, 
that  the  entirety  which ,  at  the  commencement  of  the 
suit,  was  vested  jointly,  in  the  four  defendants,  by  the 
death  of  one,  was,  by  operation  of  law,  vested  exclu- 
sively in  the  three  surviving  defendants.  If  this  be  so, 
can  it  be  said,  in  any  proper  sense,  that  a  decree  directing 
a  sale  of  the  interest  of  the  three  surviving  heirs,  did 
not  dispose  of  the  entire  estate?  Surely  not.  The 
entire  estate  was  in  the  surviving  defendants  at  the 
time  of  the  decree  of  sale;  and  that  the  entire  estate 
was  sold.  It  would  certainly  have  been  otherwise,  if 
the  heirs  of  the  decedent  had  been  strangers  to  the  re- 
cord. And  the  result  would  also  have  been  different 
as  to  any  property  cast  upon  the  surviving  defendants, 
by  the  death  of  their  defendants,  not  derived  by  her 
from  the  estate  of  their  common  ancestor,  for  whose 
debts  it  was  sought  to  make  the  property  liable.  But 
no  distinction,  in  principle,  can  be  based  upon  the  fact, 
that  the  surviving  defendant<^  derived  title  to  one  undi- 
vided portion  of  the  land  not  immediately  by  descent 
from  the  father,  but  mediately  through  their  deceased 
sister;  inasmuch  as  the  latter  portion,  in  their  hands, 
was  as  much  subject  to  the  debts  of  their  common  an- 
cestor, as  the  shares  which  they  held  by  direct  descent. 
We  hold,  therefore,  that  the  title  to  the  entire  tract  of 
land  passed  to,  and  vested  in  the  purchaser  under  the 
Chancery  sale. 

The  remaining  ground  relied  on  by  the  complainats, 
is,  that  by  the  abatement  of  the  suit  of  Haywood  against 
them,  in  the  Supreme   Court,  the  entire    proceedings  in 
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the  cause  were  vacated  and  annulled  from  tlie  begin- 
ing;  and,  that,  consequently,  by  operation  of  law,  the 
title  to   the  land  reverted  to  them. 

It  is  true,  the  principle  is  maintained  in  the  books, 
that  an  appeal  to  a  superior  tribunal,  in  contradistinc- 
tion from  a  writ  of  error,  or  an  appeal  in  the  nature 
of  a  writ  of  error,  has  the  effect  of  annulling  the  judg- 
ment of  the  inferior  Court;  and  this  principle  has  been 
held  applicable  to  appeals  from  a  Court  of  Chancery, 
as  well  as  from  Courts  of  Law:  2  Sneed,  1;  3  Sneed, 
208.  But,  this  priuciple  must  be  understood  with  some 
just  limitations,  and  necessary  restrictions.  It  must  be 
taken  to  apply  to  only  such  matters  as  may  have  been 
appealed  from.  The  proceedings  in  a  cause,  may,  in 
their  nature,  be  divisible;  or,  the  same  suit  may  con- 
template different  objects.  It  would  be  most  absurd  to 
hold,  in  a  case  where  some  of  the  objects  in  view  had 
been  obtained,  and  definitely  settled  by  the  judgment 
of  the  inferior  Court,  and  to  the  mutual  satisfaction  of 
all  the  parties,  that  an  appeal  upon  some  distinct,  col- 
lateral matter,  should  have  the  effect  to  annul  and  va- 
cate the  proceedings  thus  conclusively  determined,  and 
not  embraced,  or  intended  to  be  embraced,  by  the  ap- 
peal. And  the  absurdity  of  such  a  doctrine  is  more 
apparent,  in  a  case  where  third  persons  may  have  ac- 
quired rights  on  the  faith  of  the  determination  of  the 
inferior  Court,  during  the  pendency  of  the  suit  in  that 
tribunal,  as  in  the  case  before  us. 

We  hold,  that  such  is  not  the  rule;  and  that  the 
appeal  only  annuls  or  vacates  such  orders,  judgments, 
or  decrees,  as,  in  legal  contemplation,  are  appealed 
from.     And    that,    consequently,  the    abatement    of   the 
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suit  in  the  Appellate  Court,  operates  only  as  an  abate- 
ment in  respect  to  the  matters  appealed  from;  or,  at 
all  events,  that  it  works  no  abatement  as  respects  the 
rights  of  third  persons  acquired  under  the  judgments  or 
decrees  of  the  inferior  tribunal,  which  were  acquiesced 
in,  and  not  appealed  from. 

In  the  case  before  us,  the  sale  of  the  land  was  en- 
tirely satisfactory  to  Haywood.  There  was  no  excep- 
tion to  it  from  any  quarter.  Neither  from  the  decree 
directing  the  sale,  nor  from  the  final  decree  of  con- 
firmation, was  an  appeal  taken,  or  desired  to  be  taken. 
The  appeal  was  obviously  taken,  alone,  from  the  order 
of  the  Chancellor  disallowing  the  complainants  excep- 
tions to  the  Master's  report,  in  reducing  his  demand 
against  the  estate  from  $630,  to  less  than  $100.  To 
this  extent,  then,  tlie  suit  is  abated;  but  as  respects  the 
title  of  the  defendant.  Cannon,  under  his  purchase,  the 
proceedings  and  decrees  are  left   intact. 

Decree  affirmed. 


A.  J.  McWhirtbb  vs.  Hugh  Douglas. 

1.  Contract.  Breach  of;  speeiUative  danwiges  not  allowed.  Parties,  in 
making  their  oon  tracts,  have  the  right  to  set  the  value  upon  it^  and 
having  done  so,  their  own  rule  of  damages  will  not  be  disregarded  by 
the  Court.  But,  if  the  exact  damages,  or  sum  due,  arising  upon  a 
breach,  cannot  be  definitely  ascertained  by  their  contract-,  the  party 
sueing  will  not  be  allowed  to  prove  and  recover  speculative  profits  or 
damages;  nor  will  he  be  entitled  to  any  fancied  or  probable  advantage 
es  he  might  have  derived  from  the  contract.    If  speculative  profits  or 
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losses  are  to  be  taken  into  view  in  the  assessment  of  damages,  they 
should  be  expressly  stipulated  for  in  the  contract  itself.  The  rule 
irould,  otherwise,  be  too  yague  and  indefinite,  and  would  have  no  ref- 
erence to  the  particular  thing,  which  is  the  object  of  the  contract^  and 
unlimited  discretion  would  be  left  to  the  jury. 

2.  Witnest's  testimony  to  be  confined  to  /acts.  Witnesses  will  not  be  allow- 
ed to  express  their  opinion  as  to  the  amount  of  damages  which  the 
plaintiJBf  has  sustained  in  his  losses  or  deprivation.  They  can  only 
testify  as  to  facts;  nor  will  a  witness  be  allowed  to  state  what  a  mer- 
cantile house  ought  to  have  made  upon  a  given  capital,  within  a  given 
period. 

S.  Same,  Cannot  r^se  to  answer  legal  qtiestions.  ITpon  the  trial  of  this 
cause,  Mr.  Hill,  of  the  Memphis  house,  was  asked  what  the  profits  of 
his  house  had  been  during  the  three  years  ensuing  the  Lst  of  Decem- 
ber, 1852;  which  question  the  Court  overruled.  Held,  that  the  ques- 
tion was  a  legal  and  proper  one,  in  the  investigation  of  the  case,  and 
should  have  been  answered  by  the  witness — as  it  did  not  affect  the 
witness  in  a  way  that  he  could  refuse  to  answer. 


FROM   DAVIDSON. 


This  caase  was  tried  before  Judge  Nathaniel  Baxtbb, 
at  the  September  Term,  1860,  there  was  a  verdict  and 
judgment  against  the  defendant,  who  appealed. 

F.  6.  Fogg,  John  Marshal  and  R.  J.  Meigs,  for 
plaintiffs  in  error. 

John  S.  Brien,  Neill  S.  Brown,  and  A.  Ewing,  for 
defendant  in  error. 

Wright,    J.,   delivered    the   opinion   of   the    Court. 

This  is  an  action  on  the  case,  brought  by  McWhirter, 
against  Douglas,  in  the  Court  below,  on  an  instrument 
in  these  words : 
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"Nashville,  Nov.  27,  1852,  Mr.  And.  J.  McWhirter,  I 
will  pay  yoa  the  estimated  discrepancy  between  what  the 
business  of  H.  &  B.  Douglas  &  Co.  promises  for  the 
next  three  years,  as  compared  with  an  offer  made  to  yon, 
by  another  party  for,  same  time,  which  we  now  presume 
to  be,  from  one  dollar  to  three  thousand  dollars,  so  soon 
as  a  correct  amount  can  be  arrived  at. 

"Hu.  Douglas." 

In  order  to  comprehend  this  writing,  we  must  look  to 
the  facts,  and  circumstances  under  which  it  was  executed, 
and  to  which  it  refers.  On  the  1st  of  December,  1849, 
Hugh  and  Byrd  Douglas,  merchants  of  Nashville,  having 
an  actual  capital  of  $174,843.33,  took  into  partnership 
with  them,  till  November  BOth,  1852,  said  McWhirter, 
Samuel  C.  Godshall,  and  Jasper  N.  Bailey,  neither  of 
whom  had  any  capital.  By  the  articles  of  partnership, 
dated  December  1st,  1849,  Hugh  Douglas  was  to  be  head 
salesman,  regular  cashier,  and  controlling  proprietor ; 
Byrd  Douglas,  head  purchaser,  correspondent  and  control- 
ling proprietor ;  Godshall,  book-keeper,  assistant  corres* 
pondent  and  cashier ;  McWhirter,  salesman,  and  general 
business  man,  and  Bailey,  the  same.  Balances  were  to  be 
made  to  the  last  of  May  and  November,  yearly,  to  ascer- 
tain the  gross  debt  due,  from  which  was  to  be  deducted 
the  uncollectible  debt,  not  less  than  two  and  a  half  nor 
more  than  five  per  cent,  to  defray  the  expense  of  closing 
the  business  to  the  date  of  the  balance,  the  annual  sala* 
ries  of  the  partners,  to  wit:  To  Hugh  Douglas,  $1,000; 
Byrd  Douglas,  $1,000;  Godshall,  $1,000:  McWhirter,  $750, 
and  Bailey,  $750,  to  be  placed  to  the  credit  of  each, 
by  charging  the  same  to  "expense  account,''  and  six  per 

cent,  per  annum  interest  on   the  active   capital  of  Hugh 
88 


594  NASHVILLE : 


A.  J.  McWhirter  vs.  Hugh  Douglas. 


and    Byrd    Douglas,  as    above  stated :    thus   ascertaining 
the    profit,    or  dividend,    whicli    was   to    be    apportioned 
as  follows:   eighty-five  per  cent,  thereof,  equally,  to  Hugh 
and  Byrd  Douglas,  and   the   residue,  or  fifteen   per  cent., 
in  equal  sums  to  Godshall,  McWhirter   and  Bailey,  to  re- 
main in,  and  be  used  by  the  house,  for   six  months,  with- 
out interest,  and  then  to  be  subject  to   draft   by   the   par- 
ties   respectively,  as    cash.      The    articles   contain    certain 
other   stipulations   as    to    the   power   of  Hugh    and  Byrd 
Douglas,  to  discontinue  the   business   if,  in    their   opinion, 
it  should  be  found  less   profitable    than  would  justify  the 
longer  existence  of  the  partnership;  and  also  providing  for 
the  possibility  of  the  death  of  Hugh  or  Byrd  Douglas,  or  of 
the   death,   sore   affliction,  or  disqualification  of  either  of 
the  junior  members;  but  they  need  not  be  further  noticed. 
On  the  29th  of  November,  1852,   the  new   firm  of  H. 
&   B.  Douglas  &  Co.,    was   formed,   by   articles  executed 
at  that  date,  to  continue  three   years  from  the  1st  of  De- 
cember, 1852.      The  capital  to  be  furnished  by  Hugh  and 
Byrd   Douglas,    was    to    be   $200,000,    and    that   by    the 
junior     members    each,    $2,500,   to    be  employed     in    the 
same  business,  by  the  same   parties,  and   in    the  same  ca- 
pacities, as  before.     Balances  were  to  be  made  to  the  last 
of  May  and  November,  to   ascertain   the   gross   debt  due, 
from  whicli    was   to    be   deducted   the   uncollectible   debt, 
not  less  than   two    and   a    half,  nor   more   than   five   per 
cent.,  to  be  used  to  pay   extraordinary  losses,  in  conduct- 
ing the  business  to  which   it   belonged,  an  annual   salary 
of  $2,000  to  each  of  the  partners,  and   six   per  cent,  per 
annum,  interest  on   the   active   capital   furnislied  by  each 
partner ;  thus  ascertaining    the    profit,  or    dividend,  which 
was  to  be   appropriated    as    follows :      Seventy    per  cent, 
thereof,   equally,   to   Hugh   and    Byrd   Douglas,   and    the 
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residue  of  thirty  per  cent.,  in  equal  amounts,  to  Godshall, 
McWhirter  and  Bailey,  due  at  six  months  from  the  date 
of  the  balance.  The  old  articles  were  incorporated  into 
the  new,  and  wherein  they  were  left  unchanged  by  the 
latter,  become   the  rule  for  the  guidance  of  the  new  firm. 

There  existed  in  Memphis,  a  copartnership  of  mer- 
chants of  long  standing,  who  did  business  under  the  firm 
name  of  Cossett,  Howard  &  Hill,  composed  of  F.  H  .Cos- 
sett,  James  M.  Howard  and  Ira  M.  Hill,  which  would  ex- 
pire, by  limitation,  on  the  Ist  of  July,  1853.  When  the 
old  partnership  of  H.  &  B.  Douglas  &  Co.,  was  about 
expiring,  McWhirter  opened  a  negotiation  with  the  house 
at  Memphis,  for  a  partnership  with  them.  This  negotia- 
tion was  carried  on  by  letters  and  telegrams,  between 
Cossett  and  McWhirter,  of  which  we  have  only  those 
written  by  the  former  to  the  latter. 

The  result  of  the  negotiation  was,  that  Cossett  and 
Hill  oflFered  to  take  McWhirter  into  their  firm,  commenc- 
ing in  January,  185B ;  first,  as  a  clerk,  with  a  salary  at 
the  rate  of  $2,000  per  annum,  until  the  first  of  July 
thereafter ;  and  if,  after  the  six  montlis  active  business 
acquaintance  with  each  other,  growing  out  of  that  rela- 
tion, all  parties  were  mutually  agreed,  (of  which  it  was 
supposed  there  could  not  be  the  slightest  doubt,)  then,  as 
a  partner  with  them,  with  an  interest  of  twenty  per  cent, 
in  their  business ;  they  to  furnish  the  capital,  about  $100,- 
000,  at  six  per  cent,  interest,  and  the  partnership  to  com- 
mence July  1,  1853,  and  to  continue  from  three  to  five 
years — say  for  three  years,  or  even  two  years — if  desired 
by  McWhirter;  but  subject  to  be  dissolved  by  either  part- 
ner upon  thirty  days  written  notice :  the  stock — which 
was  thirty  to  forty  thousand  dollars — to  be  taken  at  New 
York   cost,  and   depreciated   goods  at  value ;    in   case  of 
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dissolatioD,  Cossett  and  Hill  to  have  the  right  to  settle 
the  business,  and  purchase  the  stock  of  goods  at  New 
York  cost,  or  value — the  capital  to  be  paid  back  before 
a  division  of  the  profits;  in  the  event  of  the  death  of 
either  partner,  the  dissolution  to  date  from  the  last  half 
yearly  statement  previous  to  the  decease;  and  neither 
partner  to  draw  annually  over  $2,000  per  annum,  on 
shares  of  twenty  per  cent,  of  profits.  Cossett's  business 
was  to  purchase  the  stock,  McWhirter's  to  make  sales, 
acquaintances  in  the  country,  and  collections;  and  Hill's 
to  superintend  the  finances,  books,  correspondence  and 
sales.  In  the  letter  of  the  16th  of  November.  1852, 
(among  other  things)  Cossett  said:  "I  think  you  under- 
estimate our  business  now;  our  books  show  a  net  profit 
of  about  $75,000,  for  the  two  years  past,  in  round  figures; 
I  put  our  last  three  years  business  at  $40,000  per  annum; 
perhaps  it  would  fall  $2,009  per  annum,  short  of  that 
amount.  That  baeiness  can  be  continued  almost  without 
an  effort.  Our  olgect  will  be  to  increase  the  cash  and 
short  time  trade,  and  cut  off  some  responsible,  but  slow 
customers.  We  should  make  very  little  effort  to  increase 
our  business  this  Spring,  Our  object  would  be  to  col- 
lect closely  and  prepare  well  for  the  Fall  trade,  I  wish 
you  to  bear  in  mind,  twenty  per  cent,  will  amount  to 
$7,000  or  $8,000,  as  our  business  now  stands,  and  we  should 
hope  to  increase  it."  And  in  the  letter  of  the  17th  of 
November,  he  says:  "Our  business  for  two  and  a  half 
years  past,  we  estimate  at  $90,000,  net.  We  offered  to 
buy  Mr.  H's  interest  at  that  rate." 

On  the  25th  of  November,  McWhirter,  by  dispatch  to 
New  York,  accepted   the   offer   of  Cossett  and  Hill,  and  j 

on  the  same   day,  Hugh  and   Byrd   Douglas  telegraphed 
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Cossett,  in  these  word :  "  We  cannot  let  MoWhirter  go." 
In  order  to  persuade  MoWhirter  to  become  a  member  of 
the  new  firm  of  H.  &  B.  Douglas  &  Go  ,  Hugh  Doug- 
las addressed  to  him  the  writing  sued  on,  which  Mo- 
Whirter accepted  and  declined  the  offer  of  Cossett  and 
Hill,  who  promptly  released  him  from  his  agreement  with 
them ;  and  thereupon  the  new  partnership  of  H.  &  6. 
Douglas  &  Co.,  was  formed  as  herein  before  stated. 
Douglas  not  only  knew  of  the  offh'  of  Cossett  and  Hill, 
but  it  is  fair  to  suppose,  from  the  tenor  of  the  writing, 
that  the  terms  of  the  offer  had  been  stated  to  him,  though 
he  may  not  have  been  shoum  tlie  correspondence  between 
Cossett  and  McWhirter. 

McWhirter  remained  in  the  firm  of  H.  &  B.  Doug- 
las &  Co.,  for  the  three  years  ensuing  the  Ist  of  Decem- 
ber, 1852,  and  received — as  is  proved  by  Oodshall — in 
salary  and  profits — not  including  interest — on  and  before 
the  5th  of  January,  1856,  $15,77r).04,  from  this  firm,  for 
the  whole  time  it  was  in  business.  And  we  are  not 
able — from  our  construction  of  the  articles  of  partnership, 
and  the  proof— to  say  tliat  he  received  a  greater  amount. 

McWhirter,  assuming  tliat  he  had  not  realized  from  the 
business  of  his  firm,  as  much  as  he  would  have  made, 
had  he  accepted  the  proposal  made  to  him  by  Cossett 
and  Hill,  brought  the  suit  against  Hugh  Douglas,  upon 
the  paper  of  the  27th  of  November,  1852. 

Cossett  proves  that  the  offer  to  McWIiirter  was  made 
in  good  faith,  that  the  statements  in  the  letters  were  sub- 
stantially correct,  and  that,  if  all  parties  were  satisfied, 
the  offer  would  have  been  carried  out.  He  declines  say- 
ing anything  as  to  the  value  of  McWhirter's  situation 
under  the  offer. 
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On  the  trial,  McWhirter  introduced  Mr.  Hill,  the  mem- 
ber of  the  Memphis  House,  and  put  the  question  to  him  : 
What  the  profits  of  that  house  had  been  during  the  three 
years  ensuing  the  1st  of  December,  1852? 

The  witness  declined  to  state,  unless  directed  to  do 
so  by  the  Court,  and  caused  the  question  of  his  obliga- 
tion to  answer  the  interrogatory  to  be  argued  by  counsel 
of  his  own.  The  Court  refused  to  compel  the  witness 
to  answer  and  state  the  profits  as  requested,  but  over- 
ruled Douglas'  objection  to  the  testimony. 

Thereupon,  he  was  asked  this  question:  How  much 
ought  your  house  to  have  made?  This  was  objected  to 
by  Douglas ;  but  the  Court  permitted  the  witness  to  an- 
swer, and  he  said :  His  house,  or  rather,  a  house  with 
the  capital  of  his,  otigfd  to  have  made  $35,000  or  $40,000 
a  year,  and  that  his  house  met  with  no  reverses  in  the 
years  1852-3-4  and  5.  And  this  answer  was  allowed 
to  go  to  the  jury,  as  evidence  of  the  measure  of  the  plain- 
tiffs damages — the  defendant  excepting  to  the  evidence. 
It  was  proved  by  Godshall,  that  the  business  of  the 
house  of  n.  &  B.  Douglas  &  Co.,  for  the  three  years 
in  question,  promised  to  realize  $20,000  a  year  for  the 
junior  partners  ;  that  is,  the  witness  expected  them  to 
make  that  amount,  but  did  not  know  the  expectation  of 
others,  nor  was  there  any  computation  among  them  in 
reference  to  it,  so  far  as  he  knew.  There  is  no  proof 
beyond  what  has  already  been  stated,  as  to  the  value  of 
the  off'er  made  by  the  Memphis  House,  or  how  far  it  ex- 
ceeded what  the  business  of  H.  &  B.  Douglas  &  Co.  promised. 

The  Court  in  substance,  cliarged  the  jury — that,  if 
thev  found  the  contract  was  made  and  carried  into  eflFect, 
the  plaintiff  was  entitled   to    recover   from  the  defendant, 
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the  difference  between  what  he  received  from  the  firm  of 
H.  &  B.  Douglas  &  Co.,  and  what  he  icould  have  re- 
ceived from  the  firm  of  Cossett,  Hill  &  Co.,  and  they 
would  ascertain  that  from  the  proof — looking  to  the 
actual  net  profits  of  each  house.  The  Court,  among 
other  things,  said  :  The  legal  effect  of  the  contract  being 
that  the  defendant  was  to  make  the  situation  of  the 
plaintiff,  in  the  Douglas  house,  as  profitable  as  it  would 
have  been  in  the  house  of  Cossett,  Hill  &  Co. 

The  jury,  on  the  18th  of  May,  1859,  rendered  a  ver- 
dict in  favor  of  McWhirter,  for  $4,262.84.  Douglas 
moved  for  a  new  trial,  which  was  overruled,  and  took 
his  bill  of  exceptions,  and  prosecutes  an  appeal  in  the 
nature  of  a  writ  of  error,  to  this  Court. 

We  do  not  agree  with  the  Circuit  Judge  in  his  con- 
struction of  this  contract.  In  his  view,  if  the  Douglas 
House,  as  it  is  called,  had,  by  some  bad  fortune,  or  ill 
luck,  made  nothing,  Douglas  was  bound  to  pay  McWhir- 
ter the  entire  amount  of  twenty  per  cent,  of  the  profits 
of  the  Memphis  House.  And  on  the  other  hand,  if  the 
share  of  McWhirter,  in  the  profits  of  the  Douglas  House, 
proved  to  be  equal  to,  or  to  exceed  what  he  would 
have  received  in  the  Memphis  House,  Douglas'  contract 
was  saved,  and  he  owed  him  nothing.  In  other  words, 
the  actual  result^  or  profit,  in  the  business  of  the  two 
houses,  constituted  the  data,  or  basis  upon  which  the 
parties  were  to  settle.  This  insured  McWhirter  the 
chances  of  the  labor  and  skill  of  both  firms.  If  his 
own  failed,  and  the  other  succeeded,  he  was  safe.  If 
they  both  succeeded — but  the  other  house  beyond  his — he 
was,  at  all  events,  to  have  his  part  of  the  excess. 
Certainly    they  might    have    made   such   a  contract     But 
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have  they  done  so?  Douglas,  might  have  said  to 
McWhirter :  When  the  business  of  the  two  firms  is 
over,  and  the  actual  profits  of  each  known,  if  what  jou 
get  from  my  House  is  not  equal  to  twenty  per  cent,  of 
the  profits  of  the  other  House,  I  will  make  it  so.  But, 
the  language  of  this  writing  is  very  dififerent,  and,  in  our 
opinion,  conveys  no  such  idea,  AVhat,  then,  was  meant? 
Douglas  said  to  McWhirter :  You  have  before  you  two 
offers,  one  in  my  House,  and  one  in  the  Memphis  House; 
the  business  of  my  House  bids  fair,  (judging  from  the 
past  and  the  additional  capital  to  go  in,)  to  make  so 
much;  and  that  of  the  Memphis  House,  (judging  by  what 
Cossett  says,)  to  make  so  much:  You  think  the  ofier  of 
the  Memphis  House  is  the  better  one  of  the  two;  so  do  1: 
We  have  compared  the  two  offers,  and  computed  their 
value,  and  we  now  suppose  the  oflfer  of  the  Memphis 
House  to  be  the  more  valuable,  by  from  one  dollar  to 
three  thousand  dollars :  if  you  will  give  up  the  Memphis 
offer  and  become  a  partner  in  my  House,  I  will  pay  you 
the  difference  in  the  value  of  the  two  offers,  so  soon  as 
the  actual  sum  can  be  arrived  at:  we  have  noiv,  in  our 
minds,  some  data,  or  rule,  by  which  this  is  to  bo  reached, 
and  to  which,  as  soon  as  we  can,  we  will  resort  to  set- 
tle it. 

This,  we  take  to  be  the  legal  effect  of  the  writing. 
They  did  not  intend  to  wait,  or  look  to  the  actual  result 
of  the  burfncss  of  these  two  firms;  nor  are  we  permitted 
to  do  so.  They  had  already^  at  the  time  of  the  writing, 
estimated,  within  certain  limits,  the  difference,  or,  (as  the 
writing  has  it,)  discrepancy  between  the  value  of  the  two 
propositions;  and  the  certainty  of  the  same  was  to  be 
worked   out  as  soon  as  it  could   be  correctly   done.      It 
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was  to  this  estimate,  the  parties  referred  as  the  basis  of 
the  contract)  and  by  it  they  must  be  held.  We  are  to 
place  ourselves  in  their  shoes  at  tlie  time  of  the  contract, 
and  with  the  lights  then  before  them,  as  to  the  relative 
value  of  the  two  offers,  irrespective  of  what  was,  eventu- 
ally, the  result  of  the  business  of  the  two  firms;  deter- 
mine, if  it  be  practicable,  what  is  due  from  Douglas  to 
McWhirter,  upon  the  contract.  The  difficulty  in  this  con- 
struction, and  which,  we  think,  must,  of  necessity,  be  the 
true  one,  is  to  state  grounds  upon  which  damages  can  be 
assessed  upon  any  sound  principle  of  law;  for,  if  the  terms 
of  the  contract  be  such  as  to  make  it  impracticable,  con- 
sistent with  legal  rules,  to  arrive  at  any  measure  of  dam- 
ages, this,  alone,  is  fatal  to  the  action;  or  at  least  to  the 
recovery  of  more  than  nominal  damages. 

Now,  according  to  the  view  we  have  already  taken  of 
the  case,  it  is  apparent  upon  the  face  of  the  contract,  that 
the  parties  themselves  considered  that  some  amount — rang- 
ing from  one  dollar  to  three  thousand  dollars — was  due 
from  Douglas  to  McWhirter.  So  that,  without  more,  the 
plaintiff  could  never  be  dismissed  out  of  Court;  and  we 
apprehend,  unless  it  were  shown  by  proof  aliunde  the  con- 
tract,— that  his  rights  were  merely  nominal, — he  must  re- 
cover substantial  damages — namely,  some  amount  interme- 
diate  the  one  dollar  and  three  thousand  dollars — desig- 
nated by  the  parties.  Perhaps,  in  such  a  case — there  be- 
ing no  legitimate  proof  at  all,  but  the  writing — it  would 
be  fit  and  just  to  assume  $1,500,  with  proper  interest, 
as  the  true  sum ;  and  this  upon  the  principle,  that  the 
parties  themselves  had  the  right  to  set  a  value  upon  the 
contract  in  dispute;  and  having  done  so,  their  own  rule 
of  damages  will  not  be   disregarded   by  the  Court:    Mc- 
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Neil  V8.  Reed,  9  Bing.,  68.  But,  as  a  mode  of  arriving 
at  the  exact  damages,  or  sum  due,  the  contract  contem- 
plates that  other  data  or  proof,  beside  that  furnished  by 
the  instrument  itself,  was  to  be  resorted  to ;  but  what 
that  was  to  be,  is  nOt  shown  in  the  writing,  or  elsewhere 
in  the  record.  This  being  so,  if  we  attempt  to  enlarge 
the  damages  beyond  the  sum  already  stated,  as  reasona- 
bly to  be  inferred  from  the  terms  of  the  writing  itself, 
we  are  at  once  in  the  field  of  speculation  and  conjecture. 
In  simple  breaches  of  contract,  what  are  termed  specula- 
tive profits  or  damages,  are  not  allowed;  for,  in  such  case, 
the  nature  of  the  thing  admitting  the  establishment  of 
certainty  and  precision,  the  plaintiff  is  not  entitled  to 
damages  for  any  fancied,  or  probable  advantage  he  might 
have  derived  from  his  contract.  Thus,  where  the  defen- 
dant contracted  to  repair  a  boat,  so  as  to  Jit  it  for  going 
doivn  the  river  on  a  trading  voyage,  the  plaintiff  is  not 
entitled  to  damages  for  what  he  might  have  made  by  the 
trading,  on  a  breach  of  this  contract.  What  it  would 
take  to  repair  the  boat,  is  the  measure  of  damages:  Hen- 
rick  vs.  Stewart,  1  Ten.,  476-478,  cited  in  1  Meigs'  Dig., 
411.  To  the  same  effect  is  Pettee  vs,  Tennessee  Manu- 
facturing Company,  1  Sneed,  381-389,  where  the  principle 
is  fully  examined.  The  doctrine  rests  on  two  reasons: 
First,  that  otherwise  the  damages,  owing  to  their  remote- 
ness, would  have  no  reference  to  the  particular  thing, 
which  is  the  object  of  the  contract;  and,  secondly,  because 
of  their  uncertainty,  they  would  be  incapable  of  ascer- 
tainment by  any  satisfactory  and  known  rule.  In  the 
case  in  Snecd,  the  Court  say:  If  speculative  profits  or 
losses  of  interest  upon  capital,  are  to  be  taken  into 
view    in  the  assessment  of  damages,   they  should  be  ex- 
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pressly  stipulated  for  in  the  contract  itself.  The  rule 
would,  otherwise,  be  too  vaojue  and  indefinite,  and 
would  have  no  reference  to  the  particular  thing  which 
is  the  object  of  the  contract;  and  unlimited  discretion 
would  be  left  to  the  jury.  The  same  general  doctrine 
is  to  be  found  in  Masterton  vs.  The  Mayor,  <fec.,  of 
Brooklyn,  7  Hill,  61.  And  if  the  assessment  of  remote 
or  speculative  damages  is  claimed  to  be  taken  out  of 
the  general  rule,  by  reason  of  an  express  stipulation 
to  that  effect,  we  understand,  from  the  authorities,  that 
all  uncertainty,  both  as  to  the  object  of  the  contract  and 
the  amotmt  of  damages^  must  be  removed  by  the  con- 
tract itself.  Otherwise,  the  stipulation,  however  vague, 
will  serve  but  to  destroy  the  rule.  They  cannot  be 
considered,  unless  capable  of  computation,  with  reason- 
able certainty  and  precision.  Remote  and  contingent 
damages,  depending  on  the  result  of  successive  schemes 
or  investments,  are  never  allowed  for  the  violation  of 
any  contract.  Such  a  rule  would  be,  in  the  highest 
degree,  unfavorable  to  the  interests  of  the  community. 
The  subject  would  be  involved  in  utter  uncertainty.  It 
would  be  a  calculation  upon  conjectures,  and  not  upon 
facts:  1  Sneed,  381-388-9;  7  Hill,  62-74;  Bell  et  als. 
V8.  Cunningham,  3  Pet.,  69-85;  Adderly  vs.  Dixon,  1 
Lim,  &  Stewart,  607.  It  is  upon  this  ground  a  Court  of 
Equity  decrees  the  specific  performance  of  an  agreement 
for  a  partnership, — the  profits  being  uncertain  and  inca- 
pable of  being  put  at  any  fixed  amount, — so  that,  at  law, 
the  damages  might  bo  nominal:  1  Lim.  and  Stewart,  607; 
Collyar  on  Partnership,  107-8.  But  this  is  never  done 
where  the  partnership  miglit  be  dt^solved,  by  the  parties, 
immediately    afterwards:    Henry   vs.   Birch,   9  Ves.,    358, 


604  NASHVILLE : 


A.  J.  McWhirter  V8.  Hugh  Donglas. 


The  iDterest  is  too  uncertain  and  intangible  to  have  the 
favor  of  a  Court  of  Equity.  If  the  diflSculty  arising  from 
the  uncertain  nature  of  the  subject  itself,  is  to  be  avoided, 
the  parties  themselves,  must,  in  their  contract,  calculate 
and  adJQst  the  damages,  or  refer  to  some  satisfactory 
method  by  which  they  may  be  ascertained.  In  McNill 
V8.  Reed,  9  Bing.,  68,  where  an  action  was  brought  for 
the  breach  of  an  agreement  to  form  a  partnership,  and  it 
was  proved  that  the  plaintiff  had  given  up  the  command 
of  an  East  India  voyage,  as  was  well  known  to  the  de- 
fendant, he  was  allowed  to  show  the  value  of  the  voyage, 
not  as  special  damage,  but  as  an  ingredient  of  estimat- 
ing the  value  which  each  of  the  parties  set  on  the 
contract  in  dispute.  Now,  in  that  case,  the  object  of 
the  suit  was  not  the  loss  of  the  command  of  the  East  India 
voyage,  or  damages  for  being  induced  to  give  that  up;  but 
the  suit  was  to  obtain  damages  for  not  being  admitted  a 
partner  in  the  defendant's  house,  and  the  difficulty  was, 
the  amount.  No  attempt  was  made  to  measure  the 
damages  by  the  opinion  or  judgment  of  witnesses  as 
to  the  value  of  the  offer,  or  contract,  or  the  amount  of 
the  probable  profits  of  the  partnership.  But  because 
the  parties  themselves  had  set  a  value  on  the  contract 
in  dispute,  and  had  considered  the  engagement  as  equiv- 
alent to  the  command  of  an  East  India  voyage,  shown 
to  be  of  the  probable  value  to  the  Captain  of  not  less 
than  five  hundred  pounds,  that  was  taken  as  evidence  of 
the  value  of  the  plaintiff's  interest  in  the  profits  of  the 
partnership ;  so  that  all  that  had  to  be  done  there  was 
to  reach  the  valve  of  tJie  command  of  a  sinyle  voyage, 
not  of  successive  schemes,  or  investment.  And  even  as 
to  this  case,  Mr.  Sedgwick,  in  his  work,  on  the  Measure 
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of  Damages,  93,  says :  There  is  great  difficalty,  however, 
in  principle,  in  admitting  evidence  of  this  kind,  in 
cases  of  contract  It  is  a  practical  abandonment  of  those 
safe  rules  which  go   to  exclude  remote  damages. 

Another  reason  why  speculatire  estimates  of  profits 
will  not  be  allowed,  is,  that  it  is  not  proper  to  admit 
witnesses  to  testify  their  opinion,  as  to  the  amount  of 
damage  which  the  plaintiff  has  sustained  in  their  loss,  or 
deprivation.  They  can  only  testify  as  to  facts:  Sedg- 
wick, 589,  591.  And  to  permit  a  witness  to  testify  as 
to  what  a  mercantile  house  (HigM  to  have  made  upon  a 
given  capital — in  order  to  reach  anticipated  profits — is 
even  more  objectionable.  Here  McWhirter,  in  the  offer 
of  Gossett  and  Hill,  was  to  share  only  in  the  profits. 
He  was  to  take  none  of  the  capital.  It  was  uncertain 
whether  they  would  aU  agree — upon  the  six  months  pro- 
bation— to  form  the  partnership;  and  then  it  was  dissolv- 
able by  death,  or  by  the  action  of  either  of  the  parties 
in  thirty  day's  time ;  and  the  good  fortune  of  the  house, 
in  its  successive  schemes  of  investment,  sale  and  re-invest- 
ment— was  all  to  risk.  How  then  could  the  value  of  the 
offer  to  McWhirter — unless  fixed  by  him  and  Douglas — be 
anything  but  conjectural?  It  may  turn  out,  therefore, 
from  the  very  nature  of  the  contract  itself,  that  as  to  a 
part  of  the  plaintiff's  claim  for  damages  precise  accuracy 
cannot  be  attained,  because  of  the  impracticability  of  its 
establishment  by  legal  proof. 

We  cannot  see  that  this  contract  is  illegal,  as  being 
in  restraint  of  trade,  immoral,  or  against  public  policy; 
or  that,  in  its  enforcement,  it  is  at  all  necessary  to  exer- 
cise any  power  violative  of  the  private  rights  of  the 
Memphis   House,  which   may  lead  to   social  disturbances 
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and  breaches  of  the  peace ;  certainly  not  in  our  con- 
struction of  it.  It  does  not  necessarily  afflict  either  the 
feelings  or  interests  of  the  members  of  that  firm,  or  ex- 
pose them  to  libel  or  ridicule,  even  if  such  an  objection, 
wherever  a  question  arises  upon  a  real  matter  of  right, 
were  valid.  We  cannot  suppose  that  their  dealings,  if 
they  become  material,  have  been  illegal  or  improper. 
This  is  not,  in  principle,  like  the  case  of  DaCosta  vs. 
Jones:  2  Cowper,  729,  to  which  counsel  refer  us.  It  is 
not  a  contract  voluntarily  and  impertinently  gotten  up, 
out  of  the  course  of  business  and  trade,  wantonly  to  ex- 
pose the  private  affairs  of  the  Memphis  House.  A  con- 
tract must  plainly  appear  to  be  illegal  before  we  can 
so  pronounce.  Mr.  Chitty,  in  his  work  on  Contracts, 
217  says :  A  doubtful  matter  of  public  policy  is  not 
sufficient  to  invalidate  a  contract.  An  agreement  is  not 
void  on  this  ground,  unless  it  expressly  and  unques- 
tionably contravene  public  policy,  and  be  injurious,  be- 
yond  all  doubt,   to   the  interests   of  the  State. 

How  far  the  members  of  the  firm  at  Memphis  may 
be  protected  from  answering  particular  interrogatories 
relevant  and  material  to  the  issue  in  this  cause,  that  may 
be  propounded  to  them,  wo  need  not  now  decide,  as  we 
cannot  see  that  it  is  requisite  that  we  should  do  so, 
and  no  special  question  of  the  kind  has  been  raised,  or 
argued  before  us.  It  is  enough  to  dispose  of  such 
questions   as  they  arise. 

The  result  is,  the  judgment  of  the  Circuit  Court 
must  be   reversed,   and   a  new   trial   awarded. 
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Brown  vs.  A.  C.  Woods. 

Title  to  Property.  Recision  of  contract.  Fraud,  Brown  sold  a  lot  to 
Parker,  and  convejcd  it  to  him  by  deed,  with  covenants  of  seizin  and 
general  warranty.  Parker  delivered  to  Browh  three  horses,  and  his 
note  for  $75,  and  a  horse  was  received  from  Brown  at  the  same  time. 
Brown  had  no  title  to  the  lot,  but  alleged  that  he  had  purchased  it  of 
one  Dudley,  and  paid  him  all  but  $75.  Parker,  confiding  in  this  state- 
ment, accepted  the  deed.  Brown  had  not  paid  for  the  lot.  On  learn- 
ing this,  Parker  determined  to  annul  the  contract,  without  offering  to 
cancel  the  deed  or  tendering  the  horse  he  received,  or  demanding  the 
horses  or  note  from  Brown ;  but  broke  open  Brown's  stable  at  night, 
and  took  the  horses  and  sold  them  to  Woods.  Held,  that  Parker  could 
not  hold  to  the  contract  in  part,  and  abandon  or  rescind  it  in  part, 
and  that  Brown  was  vested  with  the  title  to  the  horses,  subject  to  be 
defeated  by  Parker  because  of  WiQ  fraud \  but  as  nothing  in  this  case 
was  legally  done  by  him  to  put  an  end  to  the  contract,  Brown  must 
be  regarded  as  having  the  legal,  though  d^easihle  title,  to  the  horses 
sued  for. 


FROM  BEDFORD. 


This  cause  was  tried  at  the  April  Term,  1860,  be- 
fore Judge  Hugh  L.  Davidson.  There  was  a  verdict 
and  judgment  in   favor  of  Woods.      Brown  appealed. 

Edmund  Cooper  and  B.  M.  Tillman,  for  Brown. 

J.  W.  Burton  and  Thomas  H.  Coldwell,  for  Woods. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  replevin,  for  the  recovery  of 
three  horses,  claimed  to   be   the  property  of  Brown,  and 
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alleged  to  have  been  forcibly  taken  from  his  possession. 
Verdict  and  judgment  for  the  defendant. 

The  facts  arc  these :  On  the  4th  of  June,  1857,  a  con- 
tract was  completed  between  the  plaintiff,  Brown,  and 
one  Walter  Parker ;  by  which,  for  the  alleged  consid- 
eration of  five  hundred  dollars,  Brown  sold  and  con- 
veyed to  Parker  a  lot  of  ground  in  the  vicinity  of 
Shelbyville,  containing  about  two  acres — the  deed  for 
which,  (executed  and  delivered  at  the  time  of  the  con- 
tract,) contains  covenants  of  seizin,  lawful  right  to  con- 
vey— that  the  lot  was  unencumbered,  and  of  general 
warranty.  The  consideration  for  the  lot  given  by  Par- 
ker, as  the  record  shows,  was  three  horses,  which  were 
delivered  by  him  to  Brown  at  the  time  of  the  contract; 
leaving  a  balance  of  $75  due  from  Parker  for  the  lot, 
and  a  horse  received  by  him  from  Brown  at  the  same 
time,  for  which  balance  Parker  executed  and  delivered 
his  note  to  Brown. 

It  seems  that  Brown  had  no  title  to  the  lot.  He 
represented,  truly,  to  Parker,  that  he  had  made  a  ver- 
bal purchase  of  the  lot  from  one  Dudley,  but  had  re- 
ceived from  him  neither  deed  nor  bond  for  title ;  but 
he  further  falsely  represented  that  he  had  paid  all  the 
consideration  to  Dudley,  except  $75.  Upon  this  repre- 
sentation of  the  state  of  the  facts  by  Brown,  Parker, 
believing  it  to  be  true,  agreed  to  complete  the  contract, 
and  to  accept  Brown's  deed,  with  the  proper  covenants, 
and  rely,  for  his  indemnity  in  regard  to  the  title,  upon 
the  covenant  in  Brown's  deed  to  him. 

In  the  course  of  a  few  weeks  after  the  contract,  on 
ascertaining  that,  in  fact,  no  part  of  the  consideration 
money  had  been  paid  by  Brown  to  Dudley  for  the  lot, 
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and  assaming  that  by  this  fraudulent  representation  on 
the  part  of  Brown,  the  contract  was  vitiated  abinitio^ 
Parker,  as  it  would  seem,  from  the  proof,  resolved  to 
abandon  the  contract,  and  reclaim  the  horses  given  by 
him  to  Brown  for  the  lot;  and,  accordingly,  about  the 
10th  of  July,  1857,  in  the  night,  the  stable  door  of 
Brown  was  broken  open,  the  horses  taken  off,  and  early 
the  next  morning,  before  breakfast  time,  Parker  took  the 
horses  to  the  house  of  defendant,  Wood  (who  is  his  father- 
in-law,)  and  made  some  sort  of  a  colorable  tranrfer  or 
sale  of  said  horses  to  the  defendant  Park^,  however, 
gave  no  intimation  to  Brown,  of  an  intention,  oh  his  part, 
to  avoid  the  contract,  or  to  reclaim  his  property.  Neither 
did  he  give  back,  or  offer  to  give  back,  the  horse  re- 
ceived by  him  from  Brown,  in  the  contract  between 
them ;  nor  did  he  demand  the  surrender  of  his  note  for 
175,  given  to  Brown.  But,  simply  by  force,  re^captured 
the  horses,  and  placed  them  in  possession  of  Wood, 
who,  from  all  the  evidence,  we  assume,  had  full  knowl- 
edge of  all  the  facts,  and  must,  therefore,  be  considered 
as  standing  in  the  shoes  of  Parker,  as  regards  the  de* 
termination  of  this  case. 

Upon  the  foregoing  facts,  the  question  to  be  deter- 
mined, is,  did  the  title  to  the  horses  sued  for,  vest  in 
Brown,  and  continue  in  him,  so  as  to  entitle  him  to 
maintain  the  present  action;  or,  was  the  contract  put 
an  end  to,  and  his  title  defeated,  by  the  recaption  of 
the  horses  by  Parker,  under  the  circumstances  before 
stated? 

It  cannot  bo  doubted,  that,  in  the  absence  of  fraud, 

the  contract  between  Brown    and    Parker    was   a  valid 

one,    binding    one    or    both    parties.     Parker   had    full 
39 
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knowledge  that  Brpwn  had  no  title  to  the  lot;  and 
knowing  this  fact,  he  prudently  exacted  from  Brown  cov- 
enants in  the  deed  from  him  amply  sufficient  for  his  indem- 
nity. The  covenants  included  the  want  or  defect  of  title ; 
and  in  such  case,  the  law  presumes  that  the  covenants 
were  expressly  taken  for  the  protection  of  the  purchaser, 
against  the  defect  or  want  of  title :  Raule  on  Cove- 
nants, (ed.  of  1852,)  566,  122  to  128. 

The  purchaser  cannot,  in  such  a  case,  refuse  to  pay 
the  purchase  money ;  nor  can  the  vendor,  in  a  suit 
against  him  on  his  covenant,  avail  himself  of  the  pur- 
chaser's knowledge  of  the  defect  of  title.  The  knowl- 
edge of  the  latter  cannot  destroy  the  legal  effect  of  the 
vendor's  covenant :  i6.,  124-5.  feuch  evidence  of  knowl- 
edge on  the  part  of  the  purchaser  has  been  excluded  in 
some  of  the  cases,  on  the  grounds,  first,  because  the 
issue  of  notice  or  knowledge  is  an  immaterial  one;  and, 
secondly,  because  it  infringes  the  rule  that  parol  evi- 
dence shall  not  be  admitted  to  control  or  contradict 
the  effect  of  a  written  instrument:  76.,  15;  Pick.,  70; 
8  Mass.,  146. 

But  it  is  clear,  that,  on  the  ground  of  the  false  and 
fraudulent  representation  of  Brown,  in  respect  to  the 
payment  of  the  purchase  money  of  the  lot  to  Dudley, 
Parker  might  have  come  into  a  Court  of  Equity  for  a 
rescision  of  the  contract  in  toto;  but  then  he  must  have 
restored  the  horse  received  by  him  from  Brown. 

It  might  be  conceded,  too,  perhaps,  that  without  the 
interposition  of  a  Court  of  Equity,  Parker,  on  discov- 
ery of  the  fraud,  might  have  put  an  end  to  the  con- 
tract, by  offering  to  cancel  the  deed,  restore  the  horse 
to  Brown,  and  demanding  his  property  and  a  rescission 
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of  the  contract.  And  if  this  had  been  done,  it  may 
be  that  Parker  might  have  recaptured  the  horses ;  pro- 
vided this  could  have  been  done  peaceably,  and  without 
a  trespass  upon  the  premises  of  Brown :   9  Hum.,  689. 

But,  it  is  clear,  that  Parker  could  not  hold  on  to 
the  contract  in  part,  and  abandon  or  rescind  it  in  part. 
And,  inasmuch  as  the  title  to  the  horses  passed  to 
Brown,  though  subject  to  be  defeated,  at  the  election 
of  Parker,  because  of  the  frand;  yet,  as  nothing  was 
done  by  which,  in  law,  would  be  effectual  to  put  an 
end  to  the  contract,  the  consequence  is,  that  Brown 
must  still  be  regarded  as  having  a  legal,  though  de- 
feasible,  title  to  the  horses  sued  for  in  this  action. 

The  jury  having  been  instructed  differently,  the  judg- 
ment is  erroneous,  and  must  be  reversed. 

Judgment  reversed. 


Nashville  &  Chattanooga  R.  R.  Co.  vs.  Elliott.  j,^*  ^\ 


1.  LiahiUty  of  Railroads  for  ivjun/  to  passengers  and  their  servants.  Rail- 
road companies  are  held  bound  to  the  highest  degree  of  care  and  dili- 
gence; and  are  responsible  for  all  injuries  to  passengers,  resulting 
from  the  slightest  negligence,  or  want  of  skill  or  prudence.  But,  as 
to  servants  or  employes  of  the  company,  the  rule  is  different.  They  are 
presumed  to  know  that  there  are  extraordinary  dangers  inseparable 
from  such  service,  which  human  care  and  foresight  cannot  always 
guard  against,  and  they  voluntarily  incur  these  unknown  perils  in- 
cident to  the  service. 

2.  Samb.  What  will  excuse  injuries  to  their  employes.  A  railroad  com- 
pany is  bound  to  see  that  the  road  is  in  good  order,    and  safe ;    and 
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that  the  engines,  ftc,  are  perfect  and  properly  constructed,  according 
to  the  present  state  of  the  art,  and  to  haye  competent  and  prudent  en- 
gineers. If  the  road  and  machinery  are  safe  and  perfect,  and  by  ac- 
cident, a  servant  of  the  company  is  injured,  in  the  absence  of  any 
fault  or  negligence  on  their  part,  they  will  not  be  responsible  for  such 
injury ;  but  if  the  injury  was  occasioned  by  any  imperfection  in  the 
road  and  machinery,  or  associating  him  with  other  servants  wanting 
in  ordinary  skill  or  care,  or  other  culpable  negligence,  then  the  com* 
pany  would  be  liable  to  him  for  injuries. 

8.  Notice  to  Aoint  or  Enoinbbr.  Company  bound  by.  Notice  to 
an  agent  in  the  transactions  in  which  he  is  employed,  and  within  the 
scope  of  the  authority  confided  to  him,  is  notice  to  the  principal,  and 
applies  equally  to  a  corporation  as  to  a  natural  person.  Therefore,  if 
either  the  road  or  machinery  was  defective,  and  that  fact  was  known 
to  the  engineer,  that  would  be  knowledge  on  the  part  of  the  company. 

4.  Infant.  OonUract  with.  An  infant  may  enter  into  a  valid  and  bind- 
ing contract  with  a  third  person,  and  it  is  not  rendered  inoperative 
and  void,  on  the  part  of  the  infant,  merely  for  want  of  the  previous 
consent  of  the  parenL  It  remains  binding  until  avoided  by  the  in- 
fant, or  until  the  parent  asserts  his  paramount  right  to  put  an  end  to 
it,  by  reclaiming  the  services  of  his  minor  child.  It  follows,  that  the 
plaintiff,  by  his  contract  with  the  railroad  company,  so  long  at*  he  as- 
sented to  it,  was  as  fully  in  the  condition  of  a  servant  or  employe  of 
the  latter,  as  if  he  had  been  of  fUll  age. 


FROM  WARREN. 


This  was  an  action  on  the  case,  brought  by  Elliott, 
to  recover  damages  for  an  injury  to  his  person,  re- 
ceived whilst  in  the  employ  of  the  company.  The  jury, 
at  the  August  Term,  1859,  rendered  a  verdict  in  his 
favor,  for  $2,000  dollars.  Judge  A.  J.  Marchbanks 
presiding.     The  defendant    appealed. 

Frank  Estell  &  Arthur  S.  Goltar,  for  the  plain- 
tififs  in  error. 
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Peter  Tubney  &  John  Spublock,  for  the  defend- 
ant in  error. 

McKiNNBY,  J.,  delivered  the  opinion  of  the   Court. 

This  was  an  action  on  the  case,  brought  by  Elliott, 
to  recoTcr  damages  for  an  injury  to  his  person,  while 
in  the  employ  of  the  company.  Judgment  was  render- 
ed in   his  favor  for  two  thousand  dollars. 

It  appears  that  Elliott  had  been  employed  by  the 
company,  at  thirty  dollars  per  month,  as  a  hand  on  a 
locomotive  engine,  known  as  the  "Cumberland;''  and  his 
business  was  to  pass  wood  from  the  tender  to  the  fire- 
man. This  engine  was  kept  and  used  for  the  purpose 
of  pushing  freight  trains  up  the  Cumberland  mountain, 
at  the  tunndf  the  grade  on  both  sides  being  very  heavy. 
On  that  part  of  the  road  on  which  this  extra  service 
was  rendered,  there  was  a  curved  embankment,  of  some 
twelve  or  fourteen  hundred  feet  in  length;  and  a  breach 
having  been  made  in  the  embankment  by  a  flood,  a  tres- 
tle-frame bridge  was  placed  therein,  of  some  one  hundred 
and  fifty  feet  in  length.  The  bridge,  it  seems,  was 
placed  some  little  distance  out  of  the  old  track:  in 
conseqence  of  which,'  especially  at  one  end,  the  curve 
**wa8  made  harder^^^  and  perhaps,  more  difficult  for  trains 
to  pass  from  the  embankment  on  to  the  bridge.  Short- 
ly after  tho  completion  of  the  bridge,  the  engine 
"Cumberland,"  in  pushing  a  freight  train,  immedi- 
ately after  getting  on  the  bridge,  run  oflF  the  track 
and  fell  over,  killing  the  fireman,  and  inflicting  injuries 
upon  Elliott,  by  which  he  is,  to  some  ex.ent,  disabled 
for  life. 
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Two  grounds  of  recovery  were  assumed:  First,  that 
the  injury  was  occasioned  by  the  imperfect  construction 
of  the  bridge:  And,  secondly,  that  the  engine,  from  its 
construction,   was  not  adapted   to  run  safely  in  a    curve. 

The  "Cumberland"  was  what  is  called  "an  eight 
wheel  connected  engine,"  without  trucks,  weighing  near- 
ly thirty  tons.  The  weight  of  the  proof  is,  that  it 
was  a  first  class  and  perfect  engine  of  its  kind.  But, 
there  is  some  conflict  in  the  proof,  as  to  its  adapted- 
ness  to  the  particular  purposes  for  which  it  was  used. 
■  The  proof  is  satisfactory,  on  the  one  hand,  that  an  en- 
gine of  this  construction  is  peculiarly  suited  for  heavy 
freight  trains,  where  there  are  high  grades  to  be  over- 
come, because  of  the  greater  adhesion  of  the  wheels  to 
the  iron  rails;  and  because,  likewise,  such  an  engine 
can  be  run  backwards  with  as  much  ease  and  safety 
as  forwards;  and  that,  in  both  these  respects,  it  has 
greatly  the  advantage  of  a  four  wheel  engine,  with 
trucks.  But,  on  the  other  hand,  the  weight  of  the 
proof  seems  to  be,  that  the  latter  kind  of  engine  ia 
safer  and  better  adapted  for  running  over  curves;  that 
the  trucks  follow  the  curve,  and  guide  the  engine  with 
greater  facility  and  certainty,  than  the  larger  wheels  of 
the  former  kind  of  engine,  which,  from  the  construction 
of  the  machine,  have  but  a  slight  lateral  motion,  and 
consequently,  incline  to  pursue  a  straight  line.  Upon  this 
point,  however,  the  proof  is  conflicting;  and  facts  are 
stated  by  some  of  the  witnesses,  purporting  to  be  the 
result  of  actual  experiments,  which  tend  to  show,  that 
the  "Cumberland"  had  followed  curves,  which  ordinary 
four  wheeled  engines,  with  trucks,  had  failed  to  do  with- 
out running  ofi*. 
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It  is  shown  in  the  proof,  that  the  "Cumberland" 
was  procured  for  this  particular  service;  and  that  it 
had  been  thus  used  for  a  period  of  two  years,  or  more, 
before  the  accident  referred  to,  without  any  complaint, 
so  far  as  we  learn  from  the  record,  that  it  was  in  any 
respect,  unsuited  to  the  service,  or  at  all  unadapted  to 
any  curvature  of  the  road. 

Upon  the  whole  record — if  the  question  of  fact  were 
open  for  our  determination — we  should  hesitate  to  say, 
that  the  company  had  been  guilty  of  any  such  negli- 
gence or  fault,  either  as  respects  the  construction  of 
the  bridge,  or  the  engine,  as  would  entitle  Elliott,  as 
their  employe,    to  maintain  his  action. 

But,  the  facts  have  been  settled  by  the  jury,  and 
if  the  instructions  of  the  Court  shall  be  found  unex- 
ceptionable, we  are  not  at  liberty  to  disturb  their  ver- 
dict. 

It  should  be  stated,  that  the  engineer  who  conduct- 
ed the  locomotive  at  the  time  it  run  ofiF  the  bridge, 
and  who  had  been  employed  in  that  capacity  for  some 
five  months  before,  was  examined  as  a  witness  for  the 
plaintiff.  He  stated,  that  the  engine's  running  off,  was 
not  by  reason  of  any  negligence  on  his  part,  or  of  the 
other  hands.  He  further  stated,  that,  after  the  bridge 
was  completed,  he  had  run  the  engine  over  it,  safely, 
five  times,  and  in  crossing  the  sixth  time,  it  fell  off: 
That  there  is  a  difference  in  running  on  ivet  and  dry 
rails;  that  when  the  rails  are  wet,  the  friction  is  less, 
and  "the  engine  will  slip  round  the  rails  more  easily:'' 
that  in  crossing  the  bridge  the  first  four  times,  the  rails 
were  wet  by  rain,  and  the  fifth  time  he  wet  the  rails 
before   crossing;   but  the  last  time,  when  the  engine  run 
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off,  he    omitted    to  do  so,  though    the   rails  were  dry. 

In  considering  this  case,  it  must  be  borne  in  mind, 
that  the  servant  of  a  railway  company,  who  receives 
an  injury  while  in  the  performance  of  the  duties  of 
his  service,  stands  upon  a  very  different  footing  from  a 
passenger  traveling  on  the  train,  as  regards  the  liabili- 
ty of  the  company.  Although  railway  companies  are 
not  held  liable,  as  insurers  of  the  safety  of  passengers, 
as  they  are,  as  common  carriers  of  goods,  and  of  the 
baggage  of  passengers,  yet  the  rule,  in  regard  to  the 
degree  of  care  and  vigilence  exacted  from  them,  as  laid 
down  in  several  cases,  is  an  extremely  rigorous  one: 
They  are  held  bound  to  the  highest  degree  of  care 
and  diligence,  and  are  answerable  for  all  injuries  to 
passengers,  resulting  from  the  slightest  negligence,  or 
want  of  skill,  or  prudence:  Redfield  on  Railways,  ch. 
17,   sec.   1,  and  notes;   14  Howard's  R.,  483. 

But,  as  to  the  servants  of  the  company,  the  rule  is 
different.  The  servant,  on  entering  into  the  service, 
knows,  or  is  taken  to  know,  that  there  are  extraordi- 
nary dangers  inseparable  from  such  a  service,  which 
human  care  and  foresight  cannot  always  guard  against: 
He  is  not  bound  to  incur  these*  known  perils,  incident 
to  the  service,  and  may  refuse  to  do  so;  or  he  may, 
as  far  as  can  be  done,  provide  for  them,  in  the  rate 
of  compensation,  or  otherwise.  But,  if  he  voluntarily 
engages  to  serve,  in  view  of  all  the  hazards  to  which 
he  will  be  exposed,  it  is  well  settled,  that,  as  between 
himself  and  his  employer,  he  undertakes  to  run  all  the 
ordinary  risks  of  the  service;  and  this  includes  the  risk 
of  injuries,  not  only  from  his  own  want  of  skill  or 
care,   but  likewise,  the  risk  of  injuries    from    the  n^li« 
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gence  of  bis  \  fellow-servants.  This  doctrine,  however, 
must  be  taken  with  the  qualification,  that  the  employer 
must  take  care  not  to  expope  the  servant  to  any  risk, 
by  associating  him  with  other  servants  wanting  in  or- 
dinary skill  or  care;  or  by  the  use  of  unsafe  or  un- 
suitable machinery,  or  other  culpable  negligence:  Ibid., 
ch.   17,  sees.  1,  2,  3,  and  notes. 

Having  stated  these  general  principles,  we  proceed  to 
notice  the  exceptions  to   the  instructions  of  the   Court. 

The  Court,  in  substance,  stated  to  the  jury,  that  the 
company  were  bound  to  see  that  the  road  was  in  good 
order,  and  safe,  and  that  the  engines,  &c.,  were  per- 
fect, and  properly  constructed,  according  to  the  present 
state  of  the  art;  and  also,  to  have  competent  and  pru- 
dent engineers.  That  if  the  road  and  machinery  were 
safe  and  perfect,  and  the  locomotive  by  accident,  run 
off  the  track,  and  caused  an  injury  to  the  plaintiff,  the 
company,  in  the  absence  of  any  fault  or  negligence  on 
their  part,  would  not  be  responsible.  But,  if  the  inju- 
ry was  occasioned  by  an  imperfection  in  the  road  or 
machinery,  the  company  would  be  responsible  for  it: 
provided,  the  latter  had  knowledge  of  such  defects,  or  in 
the  exercise  of  ordinary  care,  might  have  known  it. 
The  Court  further  stated,  that  if  either  the  road  or  ma- 
chinery was  defective,  and  that  fact  was  known  to  the 
engineer,  that  would  be  knowledge  on  the  part  of  the 
company. 

It  is  supposed  the  Court  erred,  in  holding  that  the 
company  were  bound  to  see  to  it,  that  their  engines 
and  machinery  were  per/edj  and  constructed  according 
to  the  present  improvements  in  the  art.  In  support  of 
this  exception,  we  are  referred  to    the    note  of   a  late 
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English  case,  cited  in  Redfield,  695,  which  holds, 
according  to  the  note,  that  when  an  injury  happens  to 
a  servant,  in  the  use  of  machinery,  in  the  course  of 
his  employment,  it  will  not  render  the  master  liable, 
that  he  has  in  use  in  his  works,  an  engine  or  machine 
less  safe  than  some  other  in  general  use. 

The  facts  of  the  case,  to  which  this  principle  was 
applied,  are  not  stated  in  the  note;  and  all  that  need 
be  said  of  it,  is,  that  such  a  principle  cannot  be  ad- 
mitted as  applicable  to  railway  companies.  The  princi- 
ple laid  down  in  the  charge,  is  sustained  by  several 
authorities.  The  general  doctrine  is,  that  in  proportion 
to  the  importance  of  the  business,  and  the  perils  inci- 
dent to  it,  is  the  obligation  of  the  company  to  see, 
that  the  engines  and  apparatus  are  suitable,  sufficient, 
and  ''as  safe  as  care  and  skill  can  make  them:"  16 
Barb.,  353,  cited  in  Bedfield,  ch.   17,  sec.   1,  in  notes. 

To  be  sure,  if  the  engine  in  question,  though  not 
constructed  according  to  the  latest  model,  were  shown 
to  be  safe,  and  as  well  adapted  in  all  respects  to  the 
service,  as  one  of  more  recent  invention,  of  different 
construction,  that  would  be  sufficient.  And  the  charge 
is  not  incompatible  with  this  view:  it  assumes  that  the 
latter  possesses  advantages  over  the  former,  in  regard 
to  safety  or  otherwise. 

The  next  exception  to  the  charge,  is,  the  principle 
stated  by  the  Court,  that  the  company  was  chargeable 
with  knowledge  of  a  defect  in  the  road  or  machinery, 
possessed  by  an  engineer  in  their  employ. 

This  objection  is  not  tenable.  The  established  rule, 
that  notice  to  an  agent  in  the  transactions  for  which 
he  is  employed,  and  T^ithin  the  scope  of  the  authority 


DECEMBER  TERM,  1860.  619 

Nashville  &  ChatUnooga  R.  R.  Co.  vs,  Elliott. 

confided  to  him,  is  notice  to  the  principal,  applies 
equally  to  a  corporation  as  to  a  natural  person:  Angel 
&  Ames  on   Corporations,   299,    801. 

In  general,  the  only  mode  in  which  a  corporation 
aggregate  can  act,  is  through  the  intervention  of  agents, 
either  specially  designated  by  the  act  of  incorporation, 
or  appointed  and  authorized  by  the  corporation,  in  pur- 
suance of  it:  Ibid,,  256.  And  the  corporation  is  re- 
sponsible for  the  acts  of  the  agent;  and,  of  necessity, 
the  knowledge  of  a  fact,  by  the  agent,  directly  con- 
nected with  the  duties  of  the  business  confided  to  his 
care,  must  be  chargeable  to  the  corporation:  Ibid.,  302, 
Bedfield   on  R.,  380. 

The  tendency  of  the  course  of  decision  is,  to  give 
the  agents  of  railway  companies  a  liberal  discretion,  and 
to  hold  the  companies  liable  for  their  acts,  within  the 
most  extensive  range  of  their  charter  powers:  Bedfield 
on  R.,  380. 

And  it  has  been  suggested,  with  much  plausibility, 
that,  in  respect  to  corporations,  the  legal  entity  should  be 
regarded  as  virtually  always  present,  in  the  person  of 
any  of  the  employes,  within  the  range  of  the  employ- 
ment: Ibid.,  384,   385. 

The  proof  shows  that  the  plaintiff,  Elliott,  was  under 
the  age  of  twenty-one  years  at  the  time  of  receiving 
the  injury.  It  appears,  however,  that,  at  the  time  of 
entering  the  service  of  the  company,  he  was  the  head 
of  a  family,  having  a   wife  and  one  child. 

On  the  trial,  much  stress  seems  to  have  been  laid 
on  the  fact  of  the  plaintiff's  minority,  as  taking  the 
case  out  of  the  operation  of  the  ordinary  principles  g0  7- 
erning  the  liability  of  railway  companies,  for  injuries  to 
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persons  in  their  employment.  Upon  this  point,  His 
Honor  instructed  the  jarj,  that  if  the  plaintiff  was 
nnder  the  age  of  twenty-one  at  the  time  of  his  contract 
to  enter  into  the  service  of  the  company,  the  contract 
''was  void,  and  not  binding  on  him,  and  wonld  not 
place  him  in  the  attitude  of  an  employe/'  and  "if  the 
defendants  took  him  upon  their  road  to  labor,  and 
whilst  there,  by  the  negligenoe  (f  its  agents,  or  defects 
in  the  road  or  machinery,  the  plaintiff  was  injured,  the 
defendant  would  be  responsible  for  it."  Such,  his  Honor 
stated  to  be  the  law,  unless  it  were  shown  "that  the 
plaintiff  had  a  &ther  living,  and  that  he  permitted  him 
to  act  for  himself;"  that  the  father's  consent  to  the 
contract  would  be  necessary  "to  make  him  an  employe" 
of  the  company. 

This  instruction,  in  the  unqualified  terms  in  which  it 
is  stated,  is  not  correct.  It  is  certainly  true,  that  a 
father  has  the  legal  right  to  the  control  and  services 
of  his  child  until  he  attains  the  age  of  twenty-one  years, 
but  it  by  no  means  follows,  from  this,  that  an  infant 
is  incapable,  under  any  circumstances,  of  making  a  bind- 
ing contract,  without  the  express  consent  of  his  parent. 
It  is  well  settled,  that,  notwithstanding  the  general  in- 
capacity of  infants  to  enter  into  absolutely  binding  con- 
tracts, yet  they  may  make  some  contracts  which  will  be 
binding,  at  least  until  avoided  by  them — such  as  con- 
tracts for  their  benefit.  The  rule  upon  this  subject,  as 
laid  down  in  Eeane  vs.  Boycott,  2  H.  Bl.,  511,  has 
been  frequently  approved  by  this  Court :  (See  cases,  1 
Meigs'  Dig.,  sec.  1116.)  It  is  this:  "That  when  the 
Court  can  pronounce  the  contract  to  be  to  the  infant's 
prejudice,   it  is  void;    and    when  to  his  benefit,  as  for 
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necessaries,  it  is  good;  and  when  the  contract  is  of  an 
uncertain  natare  as  to  benefit  a  prejudice,  it  is  avoid* 
able  only  at  the  election  of  the  infant:"  2  Kent's  Com., 
193. 

A  contract  of  apprenticeship,  it  is  said,  is  generally 
to  be  regarded  as  for  the  benefit  of  an  infant,  and, 
therefore,  he  may  make  a  legal,  binding  contract  of  ap- 
prenticeship: 4  Term  Rep.,  196;  5  M.  &  S.,  257.  So, 
it  is  held,  a  contract  of  hiring  and  service  may  be  ben- 
eficial to  an  infant,  and  would,  generally  speaking,  be 
binding  upon  him,  and  may  be  made  even  with  his  own 
father:  4  B.  A  C,  94;  Smith's  "Master  and  Servant,  6, 
(Law  Lib.,  6th  series,  vol.  2;)    10  M.  &  W.,  195. 

This  doctrine  is  not  to  be  questioned.  It 'does  not, 
of  course,  counteract  the  father's  right  to  the  services 
of  his  infant  child,  or  his  right  to  reclaim  the  custody 
and  services  of  the  infant,  who  may  have  hired  himself 
to  another  with  the  parent's  consent.  But,  it  is  clear, 
that,  as  between  the  infant  and  the  third  person,  the 
contract  of  hiring  and  service  is  not  rendered  inopera- 
tive and  void,  on  the  part  of  the  infant,  merely  for 
want  of  the  previous  consent  of  the  parent.  It  remains 
binding  until  avoided  by  the  infant,  or  until  the  parent 
asserts  his  paramount  right  to  put  an  end  to  it,  by  re- 
claiming his  minor  child. 

Hence,  it  follows,  that  the  plaintiff,  by  his  contract 
with  the  company,  so  long  as  he  assented  to  it,  was 
as  fully  in  the  condition  of  a  servant  or  employe  of 
the  latter,  as  if  he  had  been  of  full  age. 

The  charge  being  clearly  erroneoug,  in  assuming  that 
Elliott  did  not  stand  in  the  relation  of  servant  to  the 
company,  we  need  not  stop  to  comment  on  the  different 
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measure  of  liability  supposed  to  rest  upon  the  latter,  on 
this  mistaken  assumption. 

There  is  another  matter  in  the  case  which  deserved 
to  have  been  submitted  to  the  jury.  Assuming  it  to  be 
true,  as  the  proof  tends  to  establish,  that  an  engine  of 
the  construction  of  the  "  Cumberland,"  was,  in  all  re- 
spects, better  adapted  to  the  special  service  for  which 
it  was  procured  and  used,  namely,  pushing  freight  trains 
up  a  heavy  grade,  than  any  other  kind  of  engine  yet 
invented,  except  in  the  singular  particular  of  not  fol- 
lowing a  curve  with  as  much  facility  or  safety ;  and 
assuming,  also,  as  the  testimony  of  the  engineer  would 
seem  to  warrant,)  that  this  difficulty  might  have  been, 
in  wholft  or  in  part,  obviated  by  wetting  the  rails. 
Now,  if  the  engineer,  whose  duty  it  was  to  have  taken 
this  precaution,  if  necessary,  neglected  to  do  so,  it  would 
have  been  a  proper  inquiry  for  the  consideration  of  the 
jury,  whether  this  negligence  of  the  engineer  caused,  or 
contributed  to,  the  running  off  the  engine.  And  if  this 
were  so,  the  case  would  be  governed  by  the  principle 
before  alluded  to — that  where  several  servants  are  em- 
ployed in  a  common  service,  and  one  of  them  suffers  an 
injury  by  tlie  neglect  or  want  of  care  of  another,  while 
they  are  jointly  engaged  in  the  same  service,  he  cannot 
recover  against  the  employer  for  such  injury,  in  the  ab- 
sence of  any  fault  on  his  part,  because  the  injury  was 
occasioned  by  the  negligence  of  his  fellow-servant,  and 
not  of  the  employer — the  hazard  of  injury,  not  only  from 
his  own  want  of  proper  care  and  vigilance,  but  on  the 
part  of  his  fellow-servants,  also,  being  one  of  the  risks 
which,  as  between  himself  and  employer,  he  is  supposed 
to  have  taken   upon  himself  by  the  contract.      The  case, 
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however,  in  this  aspect,  was  not  submitted  to  the  consid- 
eration of  the  jury. 

If  it  were  impossible  for  the  company  to  procure  an 

engine  exactly  fitted  for  all  the  purposes  in  view,  then 
it  was  their  solemn  and  imperative  duty  to  select  one 
of  such  model  as,  on  the  whole,  would  be  safest,  as 
respects  human  life.  To  this  consideration,  all  others 
must  be  made  to  yield,  at  whatever  sacrifice  in  a  pecu- 
niary point  of  view. 

For  the  error  in  the  charge,  in  regard  to  the  efiect 
of  the  plaintiff's  minority,  we  feel  constrained  to  reverse 
the  judgment,  and  award  a  new  trial. 


The  Bank  op  Tennessee,  fob  the  use  op  William  Bon- 
ner, V8.  John  Burke  and  James  P.  Burke. 

1.  Banks.  Branch  name  of  same.  Though  the  branch  of  an  incorpo- 
rated Bank  may  not  prosecute  a  suit  in  its  branch  name,  yet  it  has  a 
distinct  corporate  existence  and  authority,  by  which  it  may  contract 
for  and  acquire  the  ownership  of  property,  the  title  to  which  becomes 
Tested  in  the  principal  Bank,  in  whose  name  a  suit  can  be  maintained 
for  its  recovery. 

2.  Corporation.  Misnomer.  A  misnomer  of  a  corporation  in  a  grant  or 
obligation,  does  not  destroy  or  defeat  the  same,  nor  prevent  a  recovery 
upon  it  in  its  true  name,  if  such  true  name  be  shown  by  proper  aver- 
ment and  proof. 


FROM   LINCOLN. 


This    cause    was    tried    before    Judge    Andrew    J. 
Marchbanks,   at  the    July  Term,    1860.       There    was  a 
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judgment    rendered    in    favor    of  the    defendants.       The 
plaintiffs  appealed. 

John  M.  Betght,  for  plaintiff  in  error. 
W.  F.  Kebcheval,  for  defendants  in  error. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  warrant  sued  out  in  this  case  against  John  Burke 
and  James  P.  Burke,  was  to  answer  the  President  and 
Directors  of  the  Bank  of  Tennessee,  for  the  use  of  Wil- 
liam Bonner,  in  a  plea  of  debt,  duo  by  note,  under  the 
sum  of  five  hundred  dollars.  Upon  the  trial  in  the 
Circuit  Court,  where  the  case  had  been  carried  by  ap- 
peal, the  plaintiff  offered  to  read  to  the  jury  a  note, 
or  bill  single,  executed  by  the  defendants,  at  Fayette- 
ville,  Tennessee,  in  April,  1856,  for  the  sum  of  $450, 
payable  on  the  first  day  of  January  next  thereafter,  to  the 
President  and  Directors  of  the  Branch  Bank  of  Tennes- 
see, at  Shelbyville,  or  their  successors  in  oflSce;  and 
proved,  by  Joel  J.  Jones,  that  he  was  the  agent  of 
the  Branch  of  the  Bank  of  Tennessee,  at  Shelbyville; 
and  that  one  of  the  makers  of  the  note,  to-wit:  James 
P.  Burke,  handed  it  to  him  as  such  agent  for  the  Bank* 
The  defendants  objected  to  the  reading  of  the  note, 
upon  the  ground  of  a  variance  between  it  and  the  war- 
rant; and  the  objection  was  sustained  by  the  Circuit 
Judge. 

This  is  error.  Though  the  Branch  of  the  Bank  of 
Tennessee    at  Shelbyville,  may  not  be  able  to  prosecute 
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a  suit  in  its  name,  yet  it  has  a  distinct  corporate  ex- 
istence and  authority,  by  which  it  may  contract  for  and 
acquire  the  ownership  of  property,  tlie  title  to  which 
becomes  vested  in  the  principal  Bank,  in  whose  name  a 
suit  can  be  maintained  for  its  recovery :  McNeill  vs. 
W3att,  3  Hum.,  125.  It  was  so  in  regard  to  this 
note.  The  proof  clearly  shows  it  was  taken  for  the 
benefit  of  tlie  Bank.  This  Bank  is  :i  public  corpora- 
tion, and,  if  need  be,  we  can  take  judicial  notice  of  it 
and  its  Branches. 

But,  if  this  were  not  so,  the  misnomer  of  a  corpo- 
ration in  a  grant  or  obligation  does  not  destroy  or  de- 
feat the  grant  or  obligation,  nor  prevent  a  recovery 
upon  it  in  the  true  name,  if  the  same  be  shown  by 
proper  and  apt  averments  and  proof.  And  an  allega- 
tion in  the  declaration  that  the  defendants  acknowledged 
themselves  to  be  bound  unto  the  plaintiff,  by  the  de- 
scription, is  equivalent  to  such  an  averment.  And  what- 
ever can  be  shown  by  pleading  and  proof,  in  a  Court 
of  record  is  available  upon  the  evidence,  under  a  war- 
rant, before  a  Justice  of  the  Peace. 

The  law  now  is,  that  a  departure  from  the  style  of 
the  corporation  will  not  avoid  its  contracts,  if  it  sub- 
stantially appear  that  the  particular  corporation  was  in- 
tended ;  and  an  ambiguity  may,  under  proper  averments, 
be  explained  by  parol  evidence,  in  tliis,  as  in  other 
cases,  to  show  the  intention.  It  was  so  held  in  the 
Trustees  of  McMinn  Academy  vs.  Rcncaw  et  als.j  2 
Swan,  94. 

It  follows,   that  this  note  is  not  void  for  want  of  a 

40 
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payer;  aud  that  the  case  of  White  vs.  Campbell  et  als., 
5  Hum.,  38,  (to  which  we  have  been  referred,)  has  no 
application. 

Beverse  the  judgment,  and  remand    the  cause   for   a 
new  trial. 


Johnson  et  ala.  va,  Johnson. 

1.  Mar&iagb.  Preemption  in  favor  qf  tame.  The  rule,  that  parties,  bj 
cohabitation,  acknowledgment,  and  reputation,  having  held  tbem- 
selves  out  to  the  world  as  man  and  wife,  will  be  presumed  in  law  to 
be  such,  and  are  estopped  from  denying  its  legality,  in  order  to  defeat 
any  liabilities  arising  out  of  the  marital  relation,  applies  with  equal 
force,  in  all  civil  cases,  as  agauMt  each  other,  as  it  does  to  third  parties. 

2.  Same.  And  though,  in  a  trial,  the  fact  be  disclosed,  that  the  ceremo- 
ny by  which  the  parties  first  took  up<^  themselves  the  marital  rela- 
tion, was  so  wanting  in  some  of  the  essentials  required  by  the  Statute, 
as  to  render  the  same  void;  yet,  after  long  cohabitation,  from  motives 
of  public  policy  and  morality,  and  the  consequential  rights,  obliga- 
tions, and  duties,  growing  out  of  it^  the  law  will  conclusively  presume 
a  eubee^ent  legal  marriage. 


FROM    DEKALB. 


There  was  decree  in  this  cause  for   the   complainants, 

at  the  Term,  1860.      Chancellor   Broompield  L. 

Ridley,  presiding. 

RoBT.    Cantrell  &  J.  L.  Fare,  for  the    complain- 
ants. 
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Andbew  MgLain  &  John  A.  Fits,  for  the  respond- 
ents. 

McEiNNBT,  J.,  delivered  the  opinion  of  the  Gonrt. 

This  is  rather  a  novel  case,  in  all  its  features.  The 
original  bill  was  filed  in  the  names  of  the  complainant, 
Mary  T.  Johnson  (as  wife  of  the  defendant,  John  John* 
son.)  and  her  three  children,  the  issue  of  a  former  mar* 
riage.  It  is  in  the  nature  of  a  bill  quia  timet,  to  re- 
strain the  defendant  from  removing  or  disposing  of  cer- 
tain slaves,  named  therein ;  and  also  to  have  the  construc- 
tion and  legal  effect  of  a  written  instrument,  executed  by 
said  Mary  T.,  before  her  marriage  with  the  defendant, 
parportiDg  to  dispose  of  said  slaves,  declared  by  the 
Court. 

The  bill  alleges  that  the  complainant,  Mary  T.,  is  the 
xmft  of  tilt  defendant,  and  that  they  were  married  ia 
March,  1835:  that  prior  to  said  marriage,  she  was  the 
owner  of  six  slaves,  and  that  in  pursuance  of  an  anti- 
nuptial  contract  with  said  Johnson,  she  made  what  is 
called  in  the  bill,  "a  deed  of  gift,  or  bill  of  sale,",  of  said 
slaves  to  her  co-complainants, — the  three  children  of  the 
former  marriage, — reserving  a  right  to  their  services  during 
her  lifetime,  if  she  should  call  for,  or  need  their  services; 
and  that  said  instrument  was  executed,  and  the  possession 
delivered  to  her  children,  before  her  marriage  with  the 
defendant.  It  is  charged  that  the  defendant  was  wrong- 
fully claiming  to  be  the  absolute  owner  of  some  of  said 
slaves;  and  that  he  was  threatening  to  dispose  of  the 
same. 

The  instrument  referred  to,  is,  in  form,  a  testamentary 
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paper,  and  not  a  "deed  of  gift  or  bill  of  sale,"  as  describ- 
ed in  the  bill;  though  it  was  understood,  and  such  was 
the  intention  of  the  parties,  that  it  should  operate  as  a 
conveyance  of  a  present  interest  in  the  slaves,  subject  only 
to  the  right  of  the  donor  to  reclaim  the  services  of  the 
slaves  during  her  life,  in  the  event  she  should  think  fit  to 
do  so;  but  which  she  seems  never  to  have  done,  prior  to 
the  filing  of  the  present  bill. 

The  defendant,  in  his  answer,  claims  to  be  the  abso- 
lute owner  of  said  slaves.  He  alleges,  that,  shortly  after 
the  marriage,  he,  at  the  repeated  and  urgent  solicitations 
of  his  wife,  purchased  certain  of  said  slaves  from  the  chil- 
dren, to  whom  they  had  been  given  by  said  instrument, 
on  the  ground,  that  the  slaves  refused  to  live  with  the 
children;  that  he  paid  a  valuable  consideration  for  the 
slaves  to  the  respective  owners,  all  of  whom  were  then  of 

full  age. 

After  the  original  bill   had  been  answered,  namely,  on 
the  23d  of  August,  1858,  the  complainant,  Mary  T.,  filed 
what   is   called   an   amended    bill,    in  her   own   name,  in 
which  she  states,  that  since  the  filing  of  the  original  bill, 
she  had  made  the  startling  discovery,  that  she  was  not  the 
loife  of  the  defeftidant^  and  that  the  supposed  marriage  was 
a  nullity;  and  that,  immediately  on  making  this  discovery, 
she  had  withdrawn  from  his  bed  and  board.      She  charg- 
es, that  the  fact,  upon   which   the   invalidity  of  the  mar- 
riage depends,  was  fraudulently  concealed  from  her  by  the 
defendant;   and  only  came  to   her   knowledge   on   taking 
the   deposition   of   the   minister   by  whom   the   pretended 
marriage   ceremony   was   performed.      And    asks   to  have 
the  marriage  declared  void,  and  to  have  her  slaves  restor- 
ed to  her,  and  an   account  of  hire,  Ac;   and   denies   the 
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right  of  her  children  to  sell  said  slaves,  inasmuch  as  the 
testamentary  paper  referred  to,  was  inoperative  to  divest 
her,  during  her  life,  of  her  title  to  the  property. 

It  appears,  from  the  admission  of  the  defendant  in  his 
answer,  and  from  the  proof,  in  the  cause,  that  on  Sunday, 
the  29th  of  March,  1835,  the  marriage  ceremony  was  pro- 
nounced by  a  minister  of  the  Methodist  denomination,  ac- 
cording to  the  formula  prescribed  by  that  Church.  But 
the  clergyman  states,  in  his  deposition,  that  he  performed 
the  ceremony  witliovJt  any  license:  that  he  was  ignorant  of 
the  law,  and  acted  upon  the  representation  of  the  defend- 
ant, that  it  would  answer  as  well  to  get  the  license  after- 
wards; that  the  defendant,  at  the  time  of  the  marriage, 
gave  him  the  money  to  obtain  a  license,  and  in  a  few 
days  after  the  performance  of  the  ceremony,  he  procured 
license  from  the  Clerk  of  the  County  Court,  in  regular 
form,  and  endorsed  thereon  the  fact  and  time  of  the  mar- 
riage, and  returned  the  same  to  the  Clerk,  as  directed  by 
the  Statute. 

The  defendant  states,  in  his  answer,  that  he  had  been 
a  Justice  of  the  Peace  for  a  number  of  years,  and  had 
several  times  married  persons  in  this  manner,  fully  be- 
lieving it  to  be  legal.  And  there  is  evidence  in  the  re- 
cord tending  to  show,  that  a  notion  prevailed  in  the 
neighborhood,  that  such  a  marriage  was  lawful  and  valid. 

That  the  marriage  in  question  was  believed  to  be  a 
valid,  lawful  marriage,  both  by  the  complainant  and  de- 
fendant, the  clergyman,  and  all  concerned,  can  admit  of 
no  reasonable  doubt,  from  all  the  proof  in  this  record. 
There  is  no  just  ground  for  the  charge  of  fraud,  or  con- 
cealment of  the  fact  of  want  of  license.  The  complain- 
ant cannot  be  heard  to  allege  ignorance  of  the  law;  and 
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it  may  fairly  be  presumed,  from  the  proof,  that  she  was 
fully  informed  of  the  fact,  that  the  ceremony  was  per- 
formed without  a  license. 

Upon  the  foregoing  facts,  it  is  insisted  for  the  com- 
plainant, that  she  is  entitled  to  have  the  marriage  declar- 
ed void,  and  to  have  said  slaves  restored  to  her,  on  the 
ground  that  the  paper,  by  which  they  were  disposed  of, 
being  testamentary  in  its  nature,  her  title  was  not  divest- 
ed.     And  the  Chancellor  so  decreed. 

We  think  the  decree  is  erroneous.  It  seems  to  us, 
that,  whether  the  complainant  shall  be  held  estopped  to 
deny  the  validity  of  the  marriage,  or  otherwise,  the  re- 
sult must  be  the  same,  as  respects  the  present  bill.  In 
neither  view  can  it  be  maintained. 

It  seems  to  be  supposed,  that  the  cases  of  Bashaw  vs. 
State,  1  Yerger's  Rep.,  177,  and  Grisham  vs.  State,  2 
Yerger's  Rep.,  589,  establish  the  general  and  unqualified 
proposition,  that  tlie  common  law  mode  of  solemnizing  the 
matrimonial  union,  is  abrogated  absolutely  by  our  statu- 
tory provisions;  and  that  a  marriage  in  that  form  is  of 
no  validity  in  any  case  whatever.  Whether  this  conclu- 
sion can  be  sustained,  either  upon  sound  principle,  or 
weight  of  authority,  we  need  not  now  stop  to  consider. 
For  the  purpose  of  the  present  determination,  it  might 
be  conceded,  (though  we  express  no  opinion  upon  the 
point.)  that  the  marriage  was  illegal,  for  want  of  compli- 
ance with  the  formalities  prescribed  by  the  Statute.  But, 
if  this  were  admitted,  still,  the  question  arises,  can  the 
complainant,  in  a  proceeding  of  this  nature,  be  permit- 
ted to  deny,  or  impeach  its  validity? 

For  nearly  a  quarter  of  a  century   before  the  filing  of 
this  bill,  the  parties  had  cohabited  as  husband  and  wife. 
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believing  all  that  time,  that  they  had  been  lawfully  mar- 
ried, as  did  all  others  with  whom  they  had  intercourse. 
And  the  question,  whether,  after  so  great  a  lapse  of  time, 
such  a  marriage  can  be  declared  void  from  the  beginning, 
is  one  in  which  not  only  the  parties,  but  the  public  also, 
have  a  deep  interest,  in  view  of  the  consequences,  as  af- 
fecting the  status  of  children  born  of  the  marriage:  the 
relations  of  aflSnity  and  consanguinity  which  may  have 
sprung  from  it;  the  rights  of  property,  which  may  have 
been  acquired  on  the  faith  of  it;  and  all  the  consequen- 
tial rights,  obligations,  and  duties  growing  out  of  it. 

Upon  established  principles,  and  analogies  of  the  law, 
we  think  it  may  be  held,  that,  under  the  circumstances  of 
this  case,  a  lawful  marriage,  for  all  civil  purposes,  will 
be  conclusively  presumed;  and  that  neither  the  parties 
themselves,  nor  third  persons,  perhaps,  will  be  heard  to 
disprove  or  deny  the  marriage. 

It  is  a  familiar  doctrine,  that  in  all  cases,  except  pros- 
ecutions for  bigamy,  and  actions  for  criminal  conversation, 
a  marriage  may  be  presumed,  or  be  established  by  reputa- 
tion, after  the  lapse  of  many  years:  6  Yerg.,  304;  4 
Humph.,  480. 

And  the  principle  is  equally  familiar,  that  where  per- 
sons have  represented  themselves  to  be  married,  or  have 
assumed  the  relation  of  husband  and  wife,  cohabiting  and 
holding  themselves  out  to  the  public  as  such,  though  not 
in  fact  married,  they  will,  when  it  is  sought  to  charge 
them  with  any  of  the  civil  liabilities  growing  out  of  that 
relation,  be  conclusively  presumed  to  sustain  such  relation 
to  each  other;  and  will  not  be  permitted  to  disprove  or 
deny  the  marriage:  1  Greenlcaf's  Ev.,  sec.  27,  207.  It 
is  laid  down  by   Starkie,  that  in   an   action    against  hus- 
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band  and  wife,  it  is  sufficient  to  prove  the  marriage  de 
/ado,  by  evidence  of  cohabitation,  acknowledgment,  or 
reputation;  and  they  cannot  prove  in  defense,  that  they 
were  not  legally  married:  Starkie's  Ev.,  2  vol.,  61)1,  (3 
Am.  ed.;)  2  Salk.,  437;  i  Pickering's  R.,  220. 

Whether  or  not  such  persons  can  acquire  rights  as 
against  others,  it  is  clear  that  others  may  acquire  rights 
against  them.  And  tlie  principle  of  estoppel,  upon  which 
this  doctrine  rests,  and  which  is  based  upon  principles  of 
morality  as  well  as  of  public  policy,  must  be  held  to  ap- 
ply equally  to  both  parties;  the  woman  in  such  a  case, 
is  no  more  privileged  to  commit  fraud,  or  crime,  than 
the  man. 

And  if  they  are  estopped,  as  to  third  persons,  why 
shall  they  not,  as  against  each  other,  in  all  civil  cases, 
be  also  precluded  from  gainsaying  the  marriage?  Do 
not  the  same  reasons  of  morality  and  policy  apply  in  the 
one  case  as  in  the  other?  And  more  especially  should 
they  be  held  to  be  estopped,  as  between  themselves,  when 
either  is  seeking  to  disturb  or  defeat  rights,  which  may 
have  been  acquired  by  the  other,  either  directly  or  indi- 
rectly, on  the  faith  of  the  marriage. 

In  the  case  of  Devall  vs.  Ledbetter,  4  Pick.  R.,  220, 
which  was  an  action  of  trespass  for  breaking  and  enter- 
ing plaintiflF's  close,  it  appeared  that  the  land  of  the  re- 
puted wife  of  the  defendant  had  been  taken  and  extended 
upon  the  rents  and  profits,  for  the  term  of  four  years,  as 
the  freehold  of  the  defendant  in  right  of  his  supposed 
wife.  To  defeat  the  title  thus  acquired,  the  defendant 
attempted  to  prove  the  invalidity  of  the  marriage.  A 
marriage  in  lawful  form  had  taken  place,  but  the  parties 
being   within  the   prohibited    degrees   of  kindred,  it   was 
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void  under  the  Statute.  It  was  held,  that  the  defendant 
could  not  set  up  the  illegality  of  the  marriage  as  a  de- 
fense to  the  action;  that  it  would  be  contrary  to  moralty, 
as  well  as  the  policy  of  the  law,  to  permit  him  to  claim 
any  right,  or  exemption,  on  account  of  his  own  crime. 

In  the  case  of  Wilkinson  vs,  Payne,  4  Term,  Rep., 
468,  which  was  an  action  on  a  promissory  note  given  to 
the  plaintiff,  in  consideration  of  his  marrying  the  defend- 
ant's daughter,  the  defense  was,  that  though  there  was  a 
marriage  in  fact,  it  was  not  a  legal  marriage.  On  the 
trial,  it  was  left  to  the  jury  to  presume  a  subsequent 
legal  marriage,  which  they  accordingly  did.  And  the 
Court  of  King's  Bench  were  unanimous  in  refusing  a  new 
trial.  Ld.  Kenyon,  in  delivering  the  judgment,  said : 
That  though  the  first  marriage  was  defective,  a  subse- 
quent one  might  have  taken  place;  that  the  parties  had 
cohabited  together  for  a  length  of  time,  and  were  treated 
by  the  defendant  himself  as  man  and  wife;  and  these  cir- 
cumstances afforded  a  ground  on  which  the  jury  might 
presume  a  subsequent  marriage. 

In  Phillipps  on  Ev.,  2  Vol.,  286.  (ed.  of  1843,)  it  is 
said,  the  usual  presumptive  proofs,  arising  from  the  co- 
habitation of  the  parties  as  man  and  wife,  have  not  been 
taken  away  by  the  marriage  act.  And  that,  although 
the  existence  of  license,  or  publication  of  bans,  may  be 
disproved,  yet,  even  in  such  a  case,  there  may  be  suflB- 
cient  ground  for  presuming  a  svbsequent  legal  marriage, 
from  the  cohabitation  of  the  parties  as  man  and  wife,  and 
other  circumstances :  1  Black.  Rep.,  367;  Parks,  N.  P.  C,  232. 

Upon  the  principle  of  these  cases,  it  would  not  be 
going  too  far,  perhaps,  to  hold,  that  in  a  case  like  the 
present,  after  the  lapse  of  more  than  twenty  years,  the 
presumption  of  a  subsequent  legal  marriage,   ought  to   be 
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regarded  as  a  conclusive  presumption,  not  subject  to  be 
disproved. 

But  the  case  under  consideration  is  much  stronger 
than  any  of  the  cases  referred  to.  Here,  there  was  not 
only  a  marriage  in  fact;  but  a  marriage,  that,  according 
to  the  common  law,  as  well  as  the  law  of  nature,  and 
the  revealed  law,  was,  perhaps,  valid.  It  was  only  de- 
fective in  wanting  one  or  other  of  those  formalities  pre- 
scribed by  Statute,  which  were  mainly  designed  to  give 
notoriety  and  perpetuate  the  evidence  of  the  marriage. 
And  this  marriage  has  been  followed,  as  before  observed, 
by  an  uninterrupted  cohabitation  for  nearly  a  quarter  of 
a  century.  In  addition  to  all  this,  a  license  regular  in 
form,  corresponding  in  date,  and  in  all  other  respects, 
with  the  facts  of  the  marriage,  and  attested  properly  by 
the  minister  who  performed  the  ceremony,  is  shown  to 
exist  in  the  proper  office,  as  required  by  the  Statute. 
Now,  in  view  of  all  these  facts,  while  we  do  not  feel 
called  on  to  go  the  length  of  asserting,  that  the  subse- 
quent procurement  of  the  license,  had  the  eflFect,  by  rela- 
tion, to  cure  the  defect,  and  make  the  marriage  valid 
oh  iniiiOj  yet  we  hold,  that,  in  addition  to  the  presump- 
tion of  a  subsequent  legal  marriage,  the  parties  and  all 
other  persons,  are  positively  concluded,  after  so  great 
a  lapse  of  time,  from  going  behind  the  license  to  ques- 
tion the  legality  of  the  marriage;  and  that,  at  least,  for  all 
civil  purposes,  the  marriage  must  be  conclusively  taken  to 
have  been  a  lawful  one. 

But,  in  the  next  place,  if  the  complainant  were  at 
liberty  to  impeach  the  validity  of  the  marriage; 
and  if  it  were  admitted  to  be  void;  and  if  it  were  like- 
wise conceded  that  the  testamentary  paper  referred 
to,    by    its    own     proper    force,    divested     her    of    no 
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title  to  the  slaves,  daring  her  life,  still,  it  is  clear,  she 
could  have  no  relief. 

The  proof  establishes  the  fact,  that,  some  two  or  three 
days  prior  to  the  marriage,  she  actually  delivered  the 
possession  of  the  slaves  to  the  donees,  as  a  gift,  to  hold 
as  their  property,  respectively,  subject  to  a  conditional 
right  to  their  services  during  her  life,  which  she  never 
asserted.  She  was  then  a  feme  scHe^  and  free  from  all 
disability.  The  donees  severally  held  the  slaves,  from 
the  time  of  the  gift,  as  their  own  absolute  property,  and 
this  too,  with  the  full  knowledge  of  the  complainant. 
And,  in  addition,  in  the  course  of  from  one  to  four  years 
after  the  gift,  she  procured  the  defendant  to  purchase 
said  slaves  from  the  donees,  absolutely,  as  the  proof  fully 
establishes:  since  when,  the  defendant  has  claimed  and 
held  them  as  his  own,  against  all  persons.  Now,  upon 
this  state  of  facts — assuming  that  the  marriage  was  a 
nullity — is  it  not  perfectly  clear  that  the  complainant  can 
assert  no  right  to  the  slaves?  If  the  Statute  of  limita- 
tions did  not  begin  to  run  against  her  from  the  moment 
the  possession  of  the  slaves  was  delivered  to  the  donees, 
as  it  probably  did,  from  the  proof  in  the  record,  it  is 
very  clear  that  it  did  commence  running  from  the  time 
the  slaves,  by  her  own  procurement,  were  delivered  into 
the  possession  of  the  defendant,  under  an  absolute  pur- 
chase. Her  act,  in  procuring  the  defendant  to  purchase 
the  slaves,  was  not  only  a  ratification  of  the  previous 
gift  to  her  children,  it  amounted,  likewise,  to  a  waiver  of 
her  conditional  right  to  reclaim  the  services  of  the  slaves. 

Such  is  the  inevitable  result,  upon  the  hypothesis  that 
the  marriage  was  void. 

The  decree  will  be  reversed,  and  the  bill    dismissed. 
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Albert    C.   Franklin  et  als.  vs.  John  Armfield  d  als. 

Isaac  Franklin  died  in  Louisiana  on  the  27th  of 
April,  1846.  Previous  to  his  death,  he  made  and  pub- 
lished his  Will,  disposing  of  a  very  large  estate,  real 
and  personal,  in  the  States  of  Mississippi,  Louisiana 
and  Tennessee,  valued  at  about  one  million  of  dollars. 
The  testator's  domicil,  at  his  death,  was  in  Sumner 
County,  Tennessee.  He  left  Adelicia,  his  widow,  and 
Victoria,  Adelicia  and  Emma  Franklin,  his  three  minor 
children.  Adelicia,  one  of  the  children,  died  on  the  8th 
of  June,  1844,  and  Victoria  on  the  11th  of  June,  1846, 
in  the  County  of  Sumner,  and  both  intestate.  Mrs. 
Franklin  intermarried  with  J.  A.  L.  Aclin,  on  the  9th 
of  May,  1849.  The  Will  was  admitted  to  probate  in 
Louisiana  and  Tennessee,  and  John  Armfield  and  0.  B. 
Hays,  two  of  the  executors  qualified,  and  entered  upon 
the  discharge  of  the  trusts.  By  the  Will,  he  gave  his 
home,  *'Fairview, "  in  Sumner  County,  to  his  wife,  dur- 
ing her  widowhood,  and  in  the  event  of  her  second 
marriage,  she  was  to  be  paid  one  hundred  thousand 
dollars,  or  an  annuity  of  six  thousand  dollars  for  her 
life.  And,  after  making  certain  bequests  to  his  chil- 
dren, and  some  specific  legacies  to  his  relatives,  he  di- 
rected that  the  revenues  from  a  large  amount  of  his 
property,  should  be  paid  to  certain  trustees,  for  the 
purpose  of  founding  an  institution  of  learning  on  his 
homestead,  ('*  Fairview, ")  in  Sumner  County.  In  1848, 
the  trustees  of  this  institution,  for  the  purpose  of  fa- 
cilitating its  progress  and  completion,  purchased  of  ilrs. 
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Franklin  her  nsufruct  in  the  "Pairview"  place,  for 
which   she  was   paid   by   the   executors,  at   the  request  of 

the  trustees,  $30,000.  In  1850,  Mrs.  Acklin  elected  to 
take  the  hundred  thousand  dollars — a  portion  of  which 
has  already  been  paid  her.  This  cause  was  before  the 
Court  at  the  December  Term,  1854,  and  is  reported  in 
the  2nd  volume  of  Sneed's  Reports,  pages  302-359,  to 
which,  the  reader  is  referred  for  a  full  statement  of 
the  facts,  and  the  Will  of  the  testator,  together  with 
the  principles  of  law  there  settled,  and  the  questions 
reserved  by  the  Court,  until  the  coming  in  of  the  re- 
port, where  the  equities  existing  between  the  parties, 
growing  out  of  the  decision  made  by  the  Supreme  Court 
of  Louisiana,  declaring  the  incumbrance  upon  his  pro- 
perty for  the  benefit  of  the  Academy,  to  be  void,  by 
the  laws  of  that  State,  and  other  facts  involved  in  the 
settlement  of  the  case. 


[The  questions  of  law  determined  in  this  causo  are  so  nnmerous,  and  so 
concisely  stated,  that  a  syllabus  could  not  abbreviate  the  statement  of  the 
principles  decided,  or  make  them  more  intelligible.  I,  therefore,  publish 
the  opinion  without  the  usual  abstract. — Reporter.] 


FROM    SUMNER. 


Edwin    H.    Ewing,  &  Joseph    C.    Guild,    for    the 
trustees. 

Francis  B.  Fogg,  for  Acklin  k  Wife. 

William  F.    Cooper,  for  Emma  Franklin. 

B.   J.  Meigs  &  John  J.   White,  for   the  Executors. 
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*JoHN    Marshall,  Sr.,  Special    Judge,  delivered    the 
opinioD.  of  the  Goart. 

This  case  is  again  before  the  Court  for  the  purpose 
of  acyusting  the  equities  of  the  parties,  which  have 
grown  out  of  the  Will  of  Isaac  Franklin,  deceased, 
the  decisions  of  the  Courts  made  upon  it,  and  the  ex- 
ecution of  the  Will. 

The  disruption  of  the  scheme  of  the  Will  by  the 
decision  of  the  Sapreme  Court  of  Louisiana,  declaring 
that  all  devises  of  immoveable  property,  situate  in  that 
State,  to  the  charity,  held  to  be  valid  by  this  Court, 
are  void,  and  the  execution  of  the  Will,  upon  its  own 
scheme,  for  a  number  of  years,  have  made  the  questions 
embarrassing. 

The  Court  is,  however,  much  aided  by  the  able  re- 
port of  R.  J.  Meigs,  Esq.,  made  under  its  former  de- 
cree. It  is  unquestionably  true,  that  the  charity  cre- 
ated by  the  testator,  in  his  Will,  can  take  no  benefit 
whatever,  from  the  immoveable  property  situate  in 
the  State  of  Louisiana,  neither  directly,  by  way  of  gift, 
nor  indirectly,  on  the  principle  of  marshaling  assets. 


*  Mr.  Marshall  died  on  the  8rd  day  of  October,  1868,  at  his  home,  in 
Franklin,  Williamson  county,  Tennessee,  in  the  midst  of  our  late  unhappy 
national  struggle,  when  the  Courts  were  closed,  and  it  was  impossible  for 
his  professional  brethren  to  pay  a  suitable  tribute  to  his  manly  yirtues, 
large-hearted  benevolence,  and  cathclic  spirit.  When  living,  he  was  re- 
vered and  admired  for  his  great  legal  learning  and  ability,  his  varied  and 
versatile  tastes,  and  his  almost  unbounded  store  of  information.  Now 
that  the  tomb  contains  all  that  was  mortal  of  him,  he  lives  in  the  memory 
of  the  Bench  and  Bar;  and  will  continue  to  hold  a  place  in  the  hearts  of 
his  brethren,  so  long  as  Uaming^  integrity ^  and  purity  of  life  are  the  charac- 
teristics of  the  members  of  the  noble  profession  in  which  he  spent  his  life 
and  in  which  he  had  but  few  equals,  and  no  peers.  REPOBTJSR, 
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By  the  law  of  Louisiana,  the  testator  was  competent 
to  dispose  of  one-third  of  his  immoveable  property,  sit- 
uate in  that  State,  to  any  lawful  purpose,  or  to  impose 
on  it,  lawful  burdens,  at  his  discretion. 

The  gift  of  this  one-third  to  the  charity,  was  an  un- 
lawful purpose,   and  was,  therefore,  void. 

By  the  Will,  the  testator  subjects  the  whole  of  his 
immoveable  property  in  Louisiana,  to  the  payment,  by 
its  revenues  or  income  of  certain  specified  objects,  viz: 
debts,  ameliorations,  legacies  and  expenditures,  which 
have  no  connection  with  charity,  and  are  lawful.  This 
disposal,  exceeding  the  quantum  that  the  testator  might 
legally  dispose  of,  is  not  void,  but  is  reducible  to  that 
"quantum:"  La.  Code,  Article  1489.  The  charge  on  the 
revenues  of  the  disposable  portion  of  his  immoveable 
property  in  Louisiana,   is  a  valid  one. 

The  burden  of  paying  the  pecuniary  legacies  in  the 
7th  section  of  the  Will,  is  imposed  exclusively  on  the 
revenues  of  this  immoveable  property. 

The  Will  charges  these  revenues  with  the  payment 
of  his  debts,  and  all  other  expenditures  contemplated  by 
his  Will;  and  also  charges  the  income  of  the  property 
given  to  the  charity,  with  the  payment  of  the  same 
debts  and  expenditures,  with  this  exception — that  the 
widow  should  have  the  benefit  of  the  Fairview  proper- 
ty during  her  widowhood.  Until  these  burdens  should 
be  removed  by  the  revenues  of  the  immoveable  proper- 
ty, and  the  income  of  the  property  devised  to  the 
charity,  the  property  devised  to  the  charity,  was  to  re- 
main in  the  hands  of  his  Executors,  and  be  under 
their  control,  and  the  income  applied  to  said  burdens. 
With  this  exception,  that  Fairview  property,  during  the 
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time  of  the  widow's  usufruct  thereof,  should  pay  nothing 
towards  said  burdens. 

The  testator  subjects  tlie  revenues  of  his  immoveable 
property  to  the  payment  of  said  burdens  during  the 
same  time,  and  contemplates  tlie  possibility  that  this 
time  might  extend  beyond  the  majority  or  marriage  of 
his  unborn   children. 

The  trustees  of  the  charity  are  not  entitled  to  the 
possession  of  the  corpus  of  tlie  property  devised  to  them, 
until  these  purposes  are  accomplished,  and  the  disposa- 
ble portion  of  said  immovable  property  is  liable  to  con- 
tribute its  entire  revenues  during  the  same  time;  not 
in  aid  of,  or  to  release  the  charitable  bequest,  upon 
any  equitable  principle,  but  by  force  of  the  testament- 
ary  disposition. 

There  is  no  charge  in  the  Will  upon  the  corpus  of 
the  testator's  property  to  meet  the  burdens  of  his  Will. 
But,  on  principles  of  equity,  controlling  the  administra- 
tion of  assets  in  such  cases,  it  is  held,  in  this  case, 
that  the  moveable  property  of  the  estate,  locate  in  the 
State  of  Louisiana,  is  subject  to  the  payment  of  the 
costs  and  expenses  of  executing  said  Will  in  Louisiana, 
and  in  Tennessee  and  elsewhere,  and  to  said  burdens. 

As  between  the  heirs  of  Isaac  Franklin,  deceased, 
and  the  trustees  of  the  charity,  the  $30,00&  paid  by  the 
latter  to  Mrs.  Franklin  for  her  usufruct  of  the  Fairview 
property  under  the  Will,  will  not  be  considered  one  of 
the  burdens  of  the  Will. 

Mrs.  Acklin  will  be  entitled  to  a  lien  on  said  rev- 
enues and  income,"  for  the  payment  of  any  balance  that 
may  be  due  to  her  on  her  legacy  of  $100,000. 

The    heirs  of    Isaac    Franklin,  deceased,  will  be    en- 
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titled  to  the  benefit  of  any  payments  that  may  have 
been  made  from  the  revenues  of  the  immovable  proper- 
ty, beyond  the  entire  revenues  of  the  disposable  portion 
thereof. 

The  heirs  will  be  held  accountable  for  the  revenues 
of  the  disposable  portion,  and  the  trustees  held  account- 
able for  the  income  of  the  charity  property,  until  Mrs. 
Acklin  shall  have  been  paid  her  legacy,  and  until  the 
two  accounting  parties  shall  have  their  rights  adjusted 
and  satisfied  on  the  principles  of  this  opinion. 

Proper  accounts  will  be  ordered,  to  enable  the  Court 
to  decree  such  adjustment  and  satisfaction. 


[The  following  case  was  determined  at  Knoxville,  at  the 
September  Term,  18()0,  and  should  have  appeared  with  the 
Cases  reported  for  the  Eastern  Division,  but  did  not  come 
to  hand  until  it  was  too  late  to  publish  it  in  its  proper 
place. — Rbpobter.] 


Eabvey  and  Eliza.  Baker  vs.  Frederick  S.  Heiskell  et  als. 

1.  Wife.  Equitable  estate.  Tenant  by  eourteey.  Where  the  wife  has  an 
equitable  estate  in  land,  in  the  hands  of  a  trnstee  to  receive  the  rents 
and  profits,  and  paj  the  same  to  her  and  her  heirs,  with  a  power  rest- 
ed in  her  bj  decree  to  declare  bj  deed  or  Will,  the  uses  and  trusts  for 
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which  said  trustee  should  hold  said  land,  but  died  without  executing 
said  power.  Having  given  birth  to  children,  bj  said  husband,  capa- 
ble of  inheriting,  the  husband  surYiving  her,  becomes  tenant,  by 
courtesy,  of  the  estate.  The  right  of  the  husband  to  his  courtesy,  can 
only,  in  such  cases,  be  excluded  by  some  provision  in  the  deed,  Will, 
or  decree,  creating  her  equitable  estate,  showing  that  such  was  the 
intention. 

2.  JTalf  brothers  and  sisters^  Half  brothers  and  sisters  are  entitled  to 
inherit  property  of  which  their  half  brother  dies  seised  and  possessed, 
equally  with  his  whole  brothers  and  sisters,  although  they  were  born 
after  his  death. 


PROM  KNOX. 


This  cause  was   heard   before    Chancellor  Seth  J.  W. 

LucKEY,  at  the Term,  1860,   when    there   was   a 

decree,  and  appeal  by  Heiskell. 


for  complainants. 


for  respondents. 


Caruthers,  J.,   delivered  the  opinion  of   the   Court. 

1st,  We  think  His  Honor,  the  Chancellor,  erred  in 
holding,  that  the  defendant,  P.  S.  Heiskell,  was  not  enti 
tied  to  his  tenancy,  by  the  courtesy,  in  the  equitable  es- 
tate of  inheritance  of  his  deseased  wife,  Eliza.  By  a  de- 
cree of  the  Chancery  Court,  the  land  was  vested  in  Jo- 
seph B.  Heiskell  and  his  heirs,  to  be  held  in  trust  for  the 
sole  and  separate  use  and  benefit  of  Eliza  Heiskell,  her 
heirs,  executors  and  assigns.  And  he  was  to  receive  for 
her  use,  and  the  use  of  her  heirs,  <fec.,  all  the  rents  and 
profits  of  said  land,  and  to  pay  the  same  to  her  and  her 
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heirs.  She  was  empowered  to  declare  tlie  uses  and  trusts 
for  which  said  trustee  should  hold  said  land,  by  deed  or 
Will.  But  she  died  without  exercising  this  power.  In 
this  state  of  the  case,  she  having  had  children  born  who 
were  capable  of  inheriting  her  equitable  estate,  by  her 
said  husband,  wo  think  the  authorities  are  clear,  that  her 
surviving  husband  become  tenant  by  the  courtesy,  of  said 
estate:  Claney,  193-4;  4  Kent,  43,  and  authority  cited  in 
note  a.  This  lias  always  been  the  law  in  England,  and 
this  country,  although  the  wife  was  not  entitled  to  dower 
in  the  equitable  estates  of  her  husband,  until  the  law  was 
changed  in  our  State,  by  Act  of  the  Legislature,  in  1823. 
This  change  of  the  law  in  favor  of  the  wife,  has  been 
made  in  most  of  the  States,  and  very  properly  establishes 
an  equality  of  rights.  The  right  of  the  husband  to  his 
courtesy  can  only  be  excluded  in  such  cases,  by  some  pro- 
vision in  the  deed,  Will,  or  decree,  creating  her  equitable 
estate,  showing  that  such  was  the  intention.  There  is 
nothing  in  this  case  to  produce  that  efifect,  according  to 
the  authorities  cited. 

2nd.  As  to  the  other  question  relating  to  the  right  of 
the  children  of  Eliza  and  F.  S.  Heiskell,  born  after  the 
death  of  Hugh  B.  Heiskell,  son  of  the  said  F.  S.  Heis- 
kell, they  being  the  half  brothers  and  sisters  of  the  said 
Hugh  B.,  to  inherit  equally  with  the  six  whole  brothers 
and  sisters,  the  real  estate  of  the  said  Hugh  B.,  who  died 
without  wife  or  children  in  1849,  there  can  be  no  doubt 
of  the  correctness  of  the  Chancellor's  decree  in  their  fa- 
vor. It  seems  to  be  admitted  that  this  is  the  law,  unless 
it  is  changed  by  the  Act  of  1842,  ch.  169,  sec.  2,  Nich. 
Sup.,  147.  That  was  only  intended  to  exclude  a  child  of 
a  widow,  born  after  ten  months  subsequent  to  the  death  of 
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her  husband,  from  any  claim  to  the  husband's  estate,  upon 
the  ground  that  such  child  could  not  be  his,  according  to 
the  laws  of  nature. 

Let  the  decree  here  be  in  conformity   to  this  opinion, 
and  the  cause  remanded  for  further  proceedings. 
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CASE    ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  TENNESSEE, 

FOB  THE 

WESTERN  DIVISION. 


JACKSON :  APRIL  TERM,  1861. 


Robert  Jennings  vs.  Joiner  &  Norris. 

1.  PRACTICB.  Attachment  bond.  Suit  on.  Principal  and  securiti/.  Baker 
filed  his  attachment  bill  against  Jennings,  and  Norris  became  his  se- 
curity upon  the  bond  for  the  attachment,  conditioned  that  the  suit 
should  be  prosecuted  with  effect,  and  in  case  of  failure  thereof,  would 
well  and  truly  pay  and  satisfy  all  damages  that  should  be  awarded  or 
recoYered  against  him  *  *  *  in  any  suit  or  suits  which  may  be  here- 
after brought  for  wrongfully  sueing  out  said  attachment.  Held,  that 
the  security  could  be  joined  with  the  principal,  in  an  action  on  the 
bond  for  damages  in  wrongfully  sueing  out  the  attachment. 


FROM  MEMPHIS. 


This  cause  was  tried  before  Judge  J.  P.  Caruthers, 

at  the Term  of  the  Common  Law  and  Chancery 

Court  of  Memphis.      There  was  a  judgment  for  defend- 
ants.    Plaintiff  appealed. 

J.  Calvin  Jones,  for  plaintiff  in  error. 

Williams  &  McKbsick,  for  defendants  in  error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Joiner  filed  his  bill  in  the   Chancery  Court  at  Mem- 
phis, alleging  that  he  was  joint  owner  with  Jennings,  of 
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the  steamboat  "Naomi,"  which  he  had  reason  to  fear 
would  be  removed  from  the  State  by  Jennings,  as  he 
was  then  claiming  the  boat  as  his  own,  and  denying 
the  interest  of  complainant.  An  injunction  and  attach- 
ment were  prayed  for,  issued,  and  served.  The  bond 
now  sued  upon  was  given  by  Joiner,  with  Norris  as 
surety,  before  the  issuance  of  the  attachment  and.  injunc- 
tion, with  a  penalty  of  $1,000.  The  condition  was,  that 
the  suit  should  be  prosecuted  witli  effect;  and  in  case 
of  failure,  the  complainant  should  well  and  truly  pay 
and  satisfy  the  said  Robert  Jennings  all  such  damages 
as  shall  be  awarded  and  recovered  against  the  said  Bu- 
fus  S.  Joiner  *  *  *  in  any  suit  or  suits  which  may  be 
hereafter  brought  for  wrongfully  sueing  out  said  attach- 
ment. 

The  suit  in  equity  failed,  and  the  plaintiff  brought 
this  action  at  law  upon  the  bond  for  the  recovery  of 
damages.  There  was  a  demurrer  to  the  declaration, 
upon  the  ground  that  no  action  would  lie  against  the 
surety,  until,  in  a  separate  action  against  the  principal, 
the  amount  of  damages  had  been  ascertained  by  the 
judgment  of  a  Court.  The  demurrer  was  overruled,  and 
the  defendants  required  to  plead.  But,  on  the  trial,  be- 
fore a  different  Judge,  it  was  held  that  no  proof  of 
damages  could  be  received  but  a  record  of  recovery 
against  the  principal;  and,  of  course,  the  action  failed. 

So,  the  only  question  now,  is,  whether  this  ruling  of 
the  Court  was  correct.  We  have  no  decision,  of  which 
we  are  aware,  upon  this  precise  point.  The  case  of 
Smith  V8,  Eakin,  2  Sneed,  456,  which  is  relied  upon  by 
both  parties,  does  not  settle  the  case  for  either.  That 
case  settles  two  points :  First,  that  in  a  suit  upon    a  bond 
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like  this,  Tiot  signed  by  the  compUiinarU  in  the  suit  in 
which  it  was  given,  an  action  cannot  be  maintained 
until  the  complainant  in  the  bill  had  been  first  sued  ; 
because  there  was  no  breach  of  the  condition  of  the 
bond;  for  the  undertaking  of  the  obligors  was,  that  they 
should  "pay  and  satisfy''  the  debts,  "and  all  such  dam- 
ages  as  shall  be  awarded  and  recovered  against  the  said 
Eakin,  Robinson  &  Co.,  in  any  suit  or  suits  which  may 
be  hereafter  brought  for  wrongfully  sueing  out  said  at- 
tachment." The  Court  says  "the  liability  of  all  the  de- 
fendants in  that  case  was  secondary  and  conditional.'' 
Second,  that  it  was  not  necessary  to  a  suit  and  recovery 
on  the  bond,  that  a  common  law  action  on  the  case  for 
malice  and  want  of  probable  cause,  should  be  first  brought 
to  ascertain  the  damages  sustained.  The  party  injured, 
may,  at  his  option,  resort  to  either  in  the  first  instance. 

It  was  not  decided,  in  that  case,  that  where  the 
party,  complainant  himself,  was  a  joint  obligor  with  his 
sureties  in  such  bond,  that  the  latter  could  not  be  sued 
with  him,  in  an  action  of  covenant  on  the  bond,  without 
a  previous  separate  action  against  the  principal.  That 
was  not  the  case  before  the  Court. 

What  possible  advantage  would  it  be  to  the  sureties 
in  the  bond  to  require  two  actions,  instead  of  one,  to 
reach  them?  Why  accumulate  the  costs,  expenses  and 
delay  of  two  actions,  when  the  rights  of  the  parties 
could  be  as  well  adjusted  in  one?  The  policy  of  the 
law  is  to  avoid  circuity  and  delay,  and  prevent  a  mul- 
tiplicity of  suits,  so  far  as  it  can  be  done  consistently 
with  the  rights  of  parties,  and  without  prejudice  to  any 
of  them. 

No  inconvenience  or   injury  could    possibly    result  to 
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the  surety  from  joiniDg  him  in  the  same  action;  indeed, 
it  would  be  better  for  him,  as  he  would  have  the  op- 
portunity of  being  head  in  the  settlement  of  the  amount 
of  damages  for  which  he  was  liable.  The  obligation 
is  joint,  and  there  can  be  no  good  reason  why  the  action 
should  not  be  so.  The  principal,  as  in  all  other  cases 
where  the  record  shows  the  facts,  would  be  first  resorted 
to  for  the  satisfaction  of  the  judgment,  and  the  surety 
would  be  only  secondarily  liable. 

We  think  the  action  was  well  brought,  and  that  the 
Court  erred  in  excluding  the  evidence  offered  by  the 
plaintiff  to  establish  the  amount  of  his  damages. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded for  another  trial. 


OP 


PRINCIPAL   MATTERS. 


ABATEMENT. 

Ses  Cuancekt    Pkacticz.    Appeal. 
ACCOUNT. 

See  Cuancebt  Practice.    Fraitklin  et  cUs,  va.  Arxfield  ei  alt,,  688. 

ADMINISTRATION- 

1.  Administrator.  Extent  of  authority.  An  admiQistraiion  granted  by 
one  of  the  County  Courts  of  the  State,  is  an  administration  oommen- 
surate  with  the  limits  of  the  State. 

2.  Non-resident.  Insolvent  estates.  Property,  real  or  personal,  of  a  non- 
resident decedent,  situate  within  the  jurisdiction  of  this  State  at  the 
time  of  his  death,  may  be  administered,  under  our  insolvent  laws, 
though  the  estate  of  such  decedent,  in  the  place  of  his  domicil,  is  sol- 
vent— every  State  having  the  power  to  dispose  of  and  control  property 
actually  within  its  jurisdiction,  so  as  to  protect  the  rights  of  its  own 
citizens.     Gilchrist  et  als.  vs.  Robert  Cannon  et  als  ,  681. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Appeal,  Administrator  hound  for  cost.  An  administrator,  in  case" 
of  appeal,  is  not  required  to  give  security  for  the  debt  or  judgment 
that  may  be  recovered  against  him.  And  his  surety  for  the  appeal  is 
only  liable  for  such  judgment  as  may  be  legally  rendered  against 
him.  If  the  plea  of  "no  assets"  or  "fully  administered,"  is  found  for 
him,  cost  and  damages  is  all  that  the  administrator  is  liable  for,  and 
this  is  all  that  the  surety  is  bound  for  by  his  undertaking.  Banks  j* 
Walker  vs.  McDowell^  Adm'r^  ^  Cox,  86. 

2.  Same.  Bonds  for  costs.  Construction  of.  In  such  cases,  the  appeal 
bond  should  be  "conditioned  to  pay  cost  and  damages  alone.'*  If  the 
terms  of  the  bond  were  to  pay  the  amount  of  money  found  due  the 
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plaintiff,  against  the  estate,  such  illegal  provision  or  condition,  would 
be  rejected}  and  the  bond  held  good  as  for  the  costs  and  damages.     lb. 

8.  Insolvent  JEstaies.  Sale  of  land.  In  proceedings  for  the  adminis- 
tration of  insolvent  estates,  by  the  Act  of  18oU2,  ch.  288,  there  must 
be  a  suggestion  of  the  insolvency  of  the  estates,  and  an  order  made 
upon  the  administrator  to  give  notice,  in  some  newspaper,  for  the 
creditors  to  file  their  claims,  before  real  estate  can  be  sold.  Parckman 
TS.   CharlUm,  381. 

4.  Same.  Orediior  may  file  bill  to  sell  land.  By  the  Act  of  1827,  ch. 
64,  sec.  4,  after  an  administrator  has  exhausted  all  the  personal  estate 
in  payment  of  debts,  leaving  just  debts  unpaid,  he,  or  any  bona  fide 
creditor  of  the  intestate,  may  apply  to  the  Chancery  or  Circuit  Court 
of  the  county  where  the  lands  of  the  intestate  lie,  for  a  sale  thereof) 
or  so  much  as  may  be  necessary.  But,  it  must  first  be  made  satisfac- 
torily to  appear  that  the  personal  estate  has  been  exhatisted  in  the 
payment  of  bona  fide  debts,  and  that  the  debts,  for  the  satisfaction  of 
which  the  fale  is  asked,  are  justly  due  and  owing.  By  the  Act  of 
1827,  the  County  Court  has  no  jurisdiction  to  sell  land.     Ibid. 

5.  Jurisdiction  of  the  County  Court  to  sell  land.  The  County  Court,  by 
the  14th  section  of  the  Act  of  1851-2,  in  a  regular  proceeding  for  the 
administration  of  insolvent  estates,  has  jurisdiction  to  decree  a  sale 
of  real  estate.  Yet,  by  necessary  construction  of  the  Act  of  1851-2, 
the  jurisdiction  given  to  the  County  Court  to  sell  land,  must  be  con- 
fined to  cases  where  the  intestate  died  seized  of  legal  estate,  and  can 
not  be  extended  to  cases  where  he  was  seized  of  only  a  mere  equity 
of  redemption,  or  other  equitable  interest.  In  all  such  cases  under 
this  Act,  resort  must  be  had  to  Courts  of  Equity.    Ibid. 

6.  Insolvent  estates.  Prior  lien  and  mortgages.  The  Statute  regulating 
the  administration  of  insolvent  estates  was  not  designed  to  affect,  in 
any  manner  whatever,  valid  prior  liens,  mortgages  or  securities,  ac- 
quired by  a  creditor,  upon  the  property  of  the  intestate,  in  his  life- 
time. If  the  property  of  the  intestate,  or  any  portion  of  it,  be  subject 
to  a  valid  prior  lien  or  incumbrance,  by  mortgage  or  otherwise,  the 
incumbrance  should  be  proceeded  against  in  the  appropriate  form,  to 
the  end,  that  if,  after  the  discharge  of  the  incumbrance,  a  surplus 
should  remain,  it  might  be  applied  to  the  benefit  of  the  general  cred- 
itors.    Ibid. 

7.  Commissioners  of  Common  Schools.  Escheats.  A,  dying  without  heirs, 
and  being  the  owner  of  real  estate,  it  escheats  to  the  State  for  the  use 
of  common  schools,  and  passes  to  the  Commissioners  of  the  common 
schools,  subject  to  the  debts  and  liabiliUes  of  the  intestate,  and  t^ose 
having  an  interest  in  the  property  would  be  indispensable  parties  to 
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any  proceeding  for  the  sale  of  the  intestate's  eqaitable  interest  in  the 
land;  and  a  sale,  without  having  the  Board  of  Commissioners  a  par- 
ty, would  be  entirely  void.    Ibid. 

8.  Scire  faeia9,  Suggettion  of  devastavit,  A  scire  Jaeias  against  an  ad- 
ministrator, to  show  cause  why  an  execution  de  bonis  propries  should 
not  issue  against  him,  is  erroneous,  unless  it  suggests  a  devastavit. 
Oraham,  Adrn'r,  vs.  Ettble  et  als.,  170. 

ADMISSIONS. 

See  Etidence.    SHERirr,  18. 
ADVANCE  BID. 

See  Redemption,  6. 
AGENT. 

See  Principal  and  Agent. 
APPEAL. 

Fffect  of.  An  appeal  to  a  superior  tribunal  has  the  effect  of  annulling  the 
judgment  or  decree  of  the  inferior  Court.  But  this  appeal  only  an- 
nuls or  vacates  such  orders,  judgments,  or  decrees,  as  in  legal  contem- 
plation are  appealed  from;  and  the  abatement  of  the  suit  in  the  Ap- 
pellate Court  operates  only  as  an  abatement  in  respect  to  the  matters 
appealed  from,  and  can  work  no  injury  to  the  rights  of  third  persons 
acquired  under  the  judgment  or  decrees  of  the  inferior  Court,  which 
were  acquiesced  in,  and  not  appealed  from.  Gilchrist  et  als.  vs.  Eob- 
ert  Cannon  et  als.,  581. 

ASSETS. 

1.  Deficiency  in.  Contribution,  Residuary  fund.  Where  a  particular 
fund  is  given  in  parcels,  and  upon  a  deficiency  of  assets,  it  becomes 
necessary  to  resort  to  it  for  the  payment  of  debt,  the  rule  is»  in  gen- 
eral, that,  if  the  person  to  whom  the  last  particular  part  of  the  fund 
is  given,  be  appointed  to  take  the  residue  or  remainder  of  the  specified 
sum,  then  he,  as  residuary  lecratee,  will  only  be  entitled  to  the  surplus 
of  the  fund,  after  full  satisfaction  of  all  the  aliquot  parta  specifically 
bequeathed;  and  in  the  character  of  residuary  legatee,  he  cannot  call 
upon  the  particular  legatees  of  the  particular  parts  of  the  specific 
fund,  to  abate;  for,  since,  if  there  had  beenjan  excess  of  the  funds,  he, 
as  residuary  legatee,  would  have  been  entitled  to  it.  So,  if  there  be 
a  deficiency,  it  is  only  equitable  that  his  share  should  be  less  in  that 
proportion.     Darden^  EzW^  vs.  Hatcher  et  als.,  518. 
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2.  Same,  Fund  firtt  appropriated.  If  there  be  a  residuary  fund,  and 
the  assets  be  insufficient  to  discharge  the  debts,  then  the  residuary 
fund  must  be  first  applied.  In  that  case,  the  residuary  legatee  has  no 
right  to  call  upon  the  general  legatees  to  abate.  The  whole  personal 
estate  not  specifically  bequeathed  must  be  exhausted  before  general 
legatees  can  be  required  to  contribute  anything  out  of  their  legacies. 
General  legacies  must  abate  proportionally,  in  case  of  deficiency  of 
assets,  before  the  specific  legatees  can  be  called  on  to  contribute. 

ARBITRATION  AND  AWARD. 

1.  Power  qf  arbitrators  not  nffected  by  declarations  of  parties.  After  a 
question  is  submitted  to  the  decision  of  arbitrators,  by  agreement^ 
neither  the  power,  nor  the  duty,  of  the  arbitrators  to  make  an  award, 
can,  in  any  way,  be  afi^ected  by  the  declarations  of  one  of  the  parties 
that  he  would  not  abide  by  his  agreement.  Such  declarations  are 
simply  nugatory,  unless  the  party  revokes  the  authority  conferred  on 
the  arbitrators  to  act  in  the  premises. 

2.  Same.  When  the  arbitrators  refuse  to  act.  If  the  arbitrators  decline 
to  act,  this  at  once  puts  an  end  to  the  executory  agreement  of  the 
parties,  which  depended,  for  its  legal  operation,  upon  the  further  act 
of  the  arbitrators.     Broicn  vs.  Welcker  ^  Yost^  197. 

3.  Practice.  Submission  to  arbitration  a  discontinuance.  Waiver.  An 
agreement,  to  submit  the  subject  matter  of  a  suit  to  the  award  of  arbi- 
trators, is  a  discontinuance  of  the  cause.  The  defendant  may  avail 
himself  of  such  discontinuance  by  motion  ;  but,  if  he  fails  to  make 
his  motion  at  the  proper  time,  or  files  exceptions  to  the  award,  and 
has  the  case  placed  upon  the  trial  docket.,  he  precludes  himself  from 
insisting  upon  a  discontinuance.  A  defendant  cannot  avail  himself 
of  the  discontinuance  in  such  a  case,  by  a  plea  of  puis  darnicr  continu' 
ance.     Snoddcrly  vs.   Weaver^  256. 

ATTACHMENT. 

See  Practice  and  Plsadino. 

« 

ARREST. 

See  SoERaiFF,  11. 
ATTORNEYS'  FEES. 

See  Wills,  17. 
BAILEE. 
1.       Without    Compensation.      Renjyonsibilitg  for    his    acts.      A    bailment 
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creates  a  trust,  and  the  responsibility  of  a  mandatory,  or  bailee,  with- 
oat  compensation,  is,  in  most  respects,  of  a  lower  grade  than  that  of 
other  bailees.  Still,  his  engagement  places  him  in  the  relation  of 
trustee,  so  far  as  to  exact  of  him  fidelity  in  the  execution  of  the  trust, 
assumed  upon  himself,  and  also  to  bring  him  within  the  ecope  of  the 
general  principle,  applicable  to  all  trustees,  that  the  office  or  duties  of 
his  trust,  cannot  be  delegated  by  him  to  another,  without  authority. 
The  performance  of  the  trust  is  a  matter  of  personal  confidence, 
which  is  a  breach  of  trust  in  tho  trustee  to  make  over  to  a  stranger, 
and  the  original  trustee  will  continue  responsible  for  all  the  acts  of 
the  person  so  substituted.     Colyar,  Trtuiecj  j'c,  ts.  Taylor,  872. 

2.  0/ any  kind.  Cannot  generally  part  with  poMession  of  property,  without 
consent  qf  owner,  A  bailee  of  any  kind,  cannot,  as  a  general  rulo 
part  with  the  possession  of  the  property  bailed  to  him,  to  a  stranger, 
without  the  authority  to  do  so  from  the  bailor ;  and  such  a  delivery 
of  the  thing  bailed,  would  make  him  responsible  for  the  loss,  on  the 
ground  of  yiolation  of  trust,  and  the  delivery  would  be  treated  as  a 
conversion.     Ibid. 

3.  Practice  and  Pleading,  Bailees  may  he  sued  on  an  implied  contract, 
or  in  case  or  trover.  The  bailor,  in  some  cases,  has  an  election  to  sue 
on  the  bailee's  implied  contract,  or  to  waive  the  contract,  and  to  re- 
sort to  case  or  trover,  according  to  the  nature  of  the  injury.  Trover 
will  not  be  on  the  ground  of  the  negligence  of  the  bailee,  but  for  a 
wrongful  assumption  of  the  right  of  property,  by  delivering  it  to  a 
third  person  without  authority.     This  amounts  to  a  conversion.    Ibid, 

4.  If  the  bailee  acts  with  strict  fidelity,  and  care  and  prudence^  he  is  liable 
only  for  gross  negligence,  Th6  correctness  of  the  general  principle,  that 
a  mere  mandatory  is  ''only  liable  for  gross  negligence,''  is  not  to  be 
questioned,  when  properly  understood.  Hence,  if  the  goods  be  wrested 
from  him  by  robbery,  or  taken  by  theft,  or  destroyed  by  fire,  or  vio- 
lence, without  gross  neglect  on  his  part,  he  will  not  be  liable.  But 
it  must  be  kept  in  view,  that  this  general  principle,  *<  that  a  mandator 
ry  is  only  liable /or  gross  negligence,^*  implies  strict  fidelity  on  his  part, 
and  the  exercise  of  such  care  and  prudence,  as,  with  reference  to  the 
particular  subject  of  the  bailment  and  the  circumstances  of  the  case, 
may  be  requisite  for  the  performance  of  his  undertaking.  '  Ibid, 

BANKS. 

1.  Code,  Sec.  1816.  By  sec.  1816  of  the  Code,  it  is  enacted  that  '«no 
Bank  shall  pay  interest,  or  other  compensation,  in  consideration  of 
deposits.*'  Held,  that  this  Act  did  not  affect  contracts  made  prior  to 
the  time  it  went  into  affect,  and  only  applied  to  contracts  made  after 
that  time;  and  if  an  agreement  was  made  by  a  Bank  to  pay  interest 
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upon  deposits  anterior  to  the  passftge  of  this  Act,  it  is  sanctioned  by 
the  law  existing  at  the  time  of  the  contract.  Bj  implication  of  law, 
the  Bank  was  to  pay  interest  so  long  as  it  retained  the  deposit,  unless 
it  gaye  notice  to  the  depositor  of  its  determination  to  put  an  end  to 
the  agreement.     Hannum^  AdmW^  ts.  Bank  of  Tennessee,  898. 

2.  Branch  name  of  same.  Though  the  branch  of  an  incorporated 
Bank  may  not  prosecute  a  suit  in  its  branch  name,  yet  it  has  a 
distinct  corporate  existence  and  authority,  by  which  it  may  contract 
for  and  acquire  the  ownership  of  property,  the  title  to  which  becomes 
Tested  in  the  principal  Bank,  in  whose  name  a  suit  can  be  maintained 
for  its  recovery.  Bank  of  Tennessee,  use  of  j*c.  vs.  John  Burke  et  als., 
628. 

3.  Corporation,  Misnomer,  A  misnomer  of  a  corporation  in  a  grant  or 
obligation,  does  not  destroy  or  defeat  the  same,  nor  prevent  a  recovery 
upon  it  in  its  true  name,  if  such  true  name  be  shown  by  proper  aver- 
ment and  proof.     Ibid,  ' 

BIDDINGS. 

Sei  Re-Opened  Biddings. 

BILLS  AND  NOTES. 

1.  Omissions  may  he  supplied.  Bills  and  Notes  should  express  the  sum 
for  which  they  are  given,  in  the  body  of  the  instrument;  but  an  omis- 
sion of  the  sum  will  not  render  the  bill  or  note  invalid,  if  the  true 
amount  can  be  gathered  from  other  parts  of  the  writing.  The  amount 
marked  in  the  margin  may  be  referred  to,  in  order  to  remove  any 
ambiguity  in  the  language  used,  or  to  supply  the  amount,  where  it  is 
not  stated  in  the  body  of  the  note.     Williamson  vs.  Smith  ^  Walker^  1. 

2.  Same.  In  what  currency  to  he  paid.  Custom  may  determine  the  true 
sense  of  words  used.  Where  the  currency  in  which  a  bill  or  note  is 
to  be  paid,  is  not  mentioned,  the  law  presumes  it  to  be  the  currency 
of  the  country  where  it  is  to  be  paid.  The  intention  of  the  parties 
may  be  interpreted  fVom  the  custom  or  usage  of  the  place  where  the 
note  is  made :  a  note  made  in  England  for  one  hundred  pounds,  would 
mean  one  hundred  pounds  Sterling;  and  if  a  note  for  the  same  sum 
were  drawn  in  London,  payable  in  Boston,  it  would  be  construed  to 
be  for  one  hundred  pounds  of  the  lawful  currency  of  Massachusetts. 
Ibid, 

8.      A  Note  without  condition.     Parol  Contract,     When  a  Note  is  given 
without  conditions  of  any  sort  upon   its  face,  its   collection   can- 
not be  defeateil,  or  change  the  mode  of  payment  by  proof  of  a  parol 
contemporaneous   agreement,  not  contained  in  the  writing.     Oeorge 
W,  Fields  vs.  Lewis  Stunson,  40. 
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4.  Same^  Tranrferred  <tfier  due.  When  freed  from  equities.  A  note 
transferred  after  it  is  due,  is  subject  to  all  the  equitable  defenses  in 
the  hands  of  the  indorsee,  that  it  would  hare  been  in  the  hands  of  the 
payee.  But  where  A  holds  a  note  on  B,  due  the  26th  of  December 
1858,  and  B  agrees  to  pay  his  note  to  A,  by  returning  to  him  a  note 
for  the  same  amount,  and  due  the  same  time,  which  he  had  held  on  A, 
and  transferred  to  C,  but  failed  to  do  so,  A,  holder  of  the  note  of  B, 
given  to  A,  transferred  after  it  was  due,  takes  it  free  from  any  equi- 
ties on  the  part  of  B.     Jbid. 

» 

5.  Endorser.  Contract  for  delay.  If  a  bill  is  protested,  and  the  parties 
under  protest,  draw  and  endorse  another  bill,  including  the  amount 
of  the  former,  with  interest  added,  due  at  sixty  days,  and  the  holder 
of  the  first  bill  receive  it  for  a  time  to  save  the  credit  of  the  parties, 
intending  to  apply  the  mouey,  when  collected,  to  the  original  bill,  it 
wiU  not  be  such  a  contract  of  delay,  as  will  release  the  endorser  from 
his  liability  on  the  first  bill.  Bank  of  East  Tennessee,  for  the  use., 
j*e.,  YS.  R.  M.  Uooksy  166. 

BOND. 

See  Practice  and  Pleading. 

CARRIERS. 

1.  Duties.  Carriers  of  goods  and  passengers  are  public  uflScers,  and  owe 
the  public  general  duty,  independent  of  any  contract.  They  are 
bound  to  carry  for  all  persons  who  apply,  unless  they  have  a  reasona- 
ble excuse  for  the  refusal  to  do  so.  They  are  bound  to  deliver  goods 
at  their  destination,  or  at  the  end  of  their  route,  to  the  next  carrier, 
in  a  reasonable  time,  according  to  the  usual  con^-se  of  business,  with 
all  convenient  dispatch.  East  Tennessee  and  Georgia  Roilroad  vs.  TTiV- 
liam  C.  NeUon,  272. 

2.  8ame.  Special  Contract.  Damages.  If  the  carrier  enter  into  a  spe- 
cial contract  to  deliver  goods  in  any  particular  time  or  place,  and 
fails  to  comply  with  his  contract,  the  owner  may  recover  damages, 
with  reference  to  expected  profits,  had  the  goods  been  delivered  in 
time,  or  at  the  place.     Ibid. 

3.  Same.  Railroads.  A  railroad  company  is  not  liable  for  damages  with 
reference  to  expected  profits,  in  a  cnse  where  they  made  no  special 
contract,  and  a  delay  happened  in  the  transportation,  in  consequence 
of  an  unusual  press  in  business,  the  company  having  a  reasonable 
equipment  for  all  ordinary  purposes,  and  having  forwarded  the  goods 
with  as  much  expedition  as  practicable.  They  are  liable  for  any 
injury  to  the  goods  during  the  delay.  A  railroad  company  cannot 
be  relieved  from  their  contract  to  deliver  goods  at  a  particular  place, 
by  showing  that  the  next  carrier  would  not  receive  the  goods  from 
them  at  the  terminus  of  their  line.    Ihid. 

42 
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CERTIORARI  AND  SUPERSEDEAS. 

See  Sureties. 

CHANCERY  JURISDICTION. 

1.  Fraud.  Absolute  Deed.  When  declared  a  Mortgage.  If  a  married 
woman,  by  fraud,  is  induced  to  make  an  absolute  deed  to  land,  se- 
cured to  her  sole  and  separate  use,  believing  it  to  be  a  mortgage,  or 
securiety  for  money  ;  a  Court  of  Equity  will  declare  the  deed  to  be 
operative  only  as  a  mortgage,  and  she  will  be  let  in  to  redeem  the  land, 
by  paying  the  money  advanced  when  the  mortgage  was  executed. 
Itabel  B.  Bradford  vs.   Covin  W.  Cherry  ct  als.,  67. 

2.  Vohtntary  Conveyance.  Active  interference  of  Chancery,  A  complain- 
ant, in  the  absence  of  fraud  or  other  ground  of  equity,  cannot  invoke 
the  active  interference  of  a  Court  of  Chancery  to  set  aside  a  convey- 
ance, even  if  it  is  a  voluntary  one.  Henderson  j*  Beeson  vs.  Jiice  ^ 
Gaines,  223. 

8.  Unsound  mind,  or  weakness  of  mind.  It  is  not  necessary  for  a  man  to 
be  of  unsound  mind  before  a  Court  will  set  aside  a  bill  of  sale  or 
other  contract-,  but  where  a  person  is  not  positively  non  compos,  or  in- 
sane, yet,  is  of  such  great  weakness  of  mind,  as  to  be  unable  to  guard 
himself  against  imposition,  or  to  resist  importunity,  or  undue  influ- 
ence, he  will  be  protected  in  a  Court  of  Equity,  when  an  unfair  ad- 
vantage has  been  taken  of  his  weakness,  to  obtain  an  unreasonable 
bargain  or  benefit  from  him.  The  Executors  of  Dudley  Tally,  de- 
ceajsed,  vs.  Henry  Smith,  290. 

4.  It  is  immaterial  from  what  cause  such  weakness  arises,  whether  from 
temporary  illness,  general  mental  debility,  the  natural  incapacity  of 
early  infancy,  the  infirmities  of  extreme  old  age,  or  those  accidental 
depressions  which  result  from  sudden  fear,  or  overwhelming  calami- 
ties. It  is  net  necessary  that  there  should  be  direct  proof  that  he  is 
non  compos  or  delirious;  if  he  is  a  man  of  weak  understanding,  and  is 
harrassed  and  uneasy  at  the  time,  or  the  deed  be  executed  in  extremis, 
or  by  a  paralytic,  it  cannot  be  supposed  he  had  a  mind  adequate  to 
the  business  he  was  about,  and  was  liable  to  imposition.     Ibid. 

5.  Weakness  of  understanding  constitutes  a  material  ingredient  in  ex- 
amining whether  a  bond  or  other  contract,  has  been  obtained  by  fraud 
or  imposition,  or  under  undue  influence.     Ibid, 

6.  Where  a  contract  is  made  with  a  person  of  weak  understanding,  there 
arises  a  natural  inference  that  it  was  obtained  by  circumvention,  or 
undue  influence.    Ibid. 

The  doctrine,  therefore,  may  be  laid  down  as  generally  true,  that  the 
acts  and  contracts  of  persons  who  are  of  weak  understandings,  and  who 
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are  thereby  liable  to  imposition^  will  be  held  void  in  Courts  of  Equity, 
t.  e.^  if  tho  nature  of  the  act  or  contract  justifies  the  conclusionj  that 
the  party  has  not  exercised  a  deliberate  judgment,  but  has  been  im- 
posed upon,  circumvented  or  overcome  by  cunning  or  undue  influ- 
cnce.     Ibid. 

8.  Same.  Recition  of  sale.  A  Court  will  order  the  re-payment  of  purchase 
moneyy  and  declare  a  lien.  In  oases  of  the  sale  of  land,  that  are  void, 
and  the  vendor  cannot  be  compelled  to  a  specific  performance  of  the 
contract  and  sale,  but  resists  it,  and  the  contract  is  rescinded,  a  Court 
of  CI»ancery  has  the  power,  as  an  incident  to  the  recision,  to  order  a 
re-payment  of  the  purchase  money,  and  declare  a  lien  upon  the  land, 
to  secure  its  payment.     Hilton  vs.  Duncan  and  wt/f,  313. 

9.  Same.  Same.  A  purchaser  of  land  upon  parol  cooiract,  may  recover 
the  purchase  money  and  interest  upon  a  bill  for  a  specific  execution, 
to  which  the  Statute  is  set  up  as  a  defense;  and  as  against  the  ven- 
dors, it  will  be  declared  a  lien  on  the  land  agreed  to  be  conveyed,  or 
at  law  the  money  may  be  recovered  in  an  action  of  indebitatus  as- 
sumpsity  or  in  debt.     Ibid. 

10.  Same.  Same.  Ecclesiastical  Courts.  The  rule  in  the  Ecclesiastical 
Court  is,  that  where  there  is  some  absurdity  or  ambiguity  on  the  face 
of  the  Will,  Bscribable  to  something  either  omitted  or  inserted,  and 
there  is  proof  that  such  omission  or  insertion  was  not  intended  by  the 
testator,  the  Court  will  pronounce  for  the  lYill,  not  in  its  actual  state, 
but  with  errors  removed  or  corrected.  Eatherly  et  als.  vs.  Eatherly  et 
als.,  401. 

11.  Same.  Courts  of  Equity  have  power  to  correct  mistakes  in  Will. 
Courts  of  P^quity  have  jurisdiction  to  coirect  mistakes  in  Will,  which 
appear  on  its  face,  or  made  to  appear  from  a  legal  construction  of  its 
terms ,  for  it  is  the  business  of  the  Court  to  secure  the  intention  of 
the  Will  of  the  testator.     Ibid. 

CHANCERY  PRACTICE. 

1.  ExcBPTiOHs  TO  Clerks*  Report.  Exceptions  to  the  report  of  a 
Clerk,  partake  of  the  nature  of  special  demurrers^  and  if  the  report  is 
erroneous,  the  party  excepting  must  put  his  finger  on  the  error. 
Therefore,  general  exceptions,  that  assume  that  ^hnoneys  h<we  been^ 
twice  credited,*^  and  ^Hhat  the  amount  is  in  many  particulars,  erroneous^** 
and  that  the  ^^aggregate  result  of  debts  and  credits  is  erroneous^^*  are  too 
general,  and,  therefore,  bad.  Moses  Ridley's  AdnCrs  vs.  Elizabeth  Rid- 
ley et  &\8.,  823. 

2.  PuELrcATioN.    Recitations   in  decrees.    The  decree  of  the   Chancellor 
reciting  the  fact  that  ''publication   was  duly  made"  as  to  the  heirs 
must  be  taken  as  sufficient  in  this  Court,  unless  it  appears,  from  the 
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record,  that  the  facts  were  positively  otherwise.     Gilchrist  et  als.vs. 
Robert  Cannon  et  als.,  581. 

3.  Death  of  a  party  to  a  suit  without  heirs  of  body.  After  a  suit  was 
commenced  in  the  Chancery  Court,  to  subject  the  real  estate  of  a  non> 
resided  to  the  payment  of  debts  due  in  this  State,  one  of  his  children 
died  withont  children,  leaving  her  brothers  and  sister  her  only  heirs 
at  law.  No  notice  was  taken  of  her  death,  in  the  proceedings  to  sell 
the  real  estate  of  her  father,  which  was  sold  under  a  decree  after  her 
death.  Held,  that  upon  the  death  of  one  of  the  children,  the  estate 
and  title  became  vested  in  the  surviving  defendants.  The  entire 
estate  was  sold,  and  the  purchaser  acquired  a  good  title  to  all  the 
property.     Ibid, 

CIRCUIT  COURT. 

1.  Jurisdiction  qf»  The  Circuit  Court,  by  its  present  organization,  pos- 
sesses no  equity  jurisdiction,  except  such  as  is  expressly  conferred 
upon  it  by  Statute;  and  to  maintain  its  jurisdiction,  a  state  of  facts 
must  be  shown  to  exist,  falling  within  the  provisions  of  the  Statute. 
Arrington  and  Wife  et  als.  vs.  Grissom  et  als.,  622. 

3.  Same.  Sale  of  slaves,  Mrs.  "Wilson,  a  tenant  for  life^  filed  her  bill  in 
the  Circuit  Court  of  Smith  County,  to  sell  a  siave,  joining  with  her  as 
plaintiffs,  her  children,  (most  of  whom  were  infants,)  who  were  the 
owners  of  the  remainder  interest  in  said  slaves,  alleging  in  said  bill 
that  it  was  necessary  to  sell  said  slave,  on  account  of  her  ^'had  temper^ 
violent  passions,  immoral  habits^  and  refusal  to  submit  to  discipline." 
Held,  that  under  this  state  of  facU,  the  Circuit  Court  had  no  jurisdic- 
tion, and  could  not  order  a  sale  of  the  slave.    Ibid, 

COMMISSIONERS  COMMON  SCHOOLS.  ^ 

^cheats.  A,  dying  without  heirs,  and  being  the  owner  of  real  estate, 
it  escheats  to  the  State  for  the  use  of  common  schools,  and  passes  to 
the  Commissioners  of  the  common  schools,  subject  to  the  debts  and 
liabilities  of  the  intestate;  and  those  having  an  interest  in  the  pro- 
perty, would  be  indispensable  parties  to  any  proceeding  for  the  sale 
of  the  inteetate's  equitable  interest  in  the  land.  And  a  sale,  without 
having  the  Board  of  Commissioners,^  a  party,  would  be  entirely 
void.     Parchman  vs.  Charlton,  881. 

COMPROMISE. 

See  ExTiNoursnuEKT. 
CONSIGNOR. 

When  he  may  sue.     When  the  contract  is  executory,  and  the  consignee 
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is  only  to  pay  for  the  goods  when  delivered  to  him  by  a  given  day 
at  a  particular  place,  the  consignor  is  the  owner  of  the  goods  until  de- 
livered, and  the  proper  person  to  sue  the  carrier,  if  h^  fails  to  deliver 
the  same.  Goods,  while  in  store,  and  before  they  are  actually  started, 
belong  to  the  consignor,  and  he  has  a  right  to  sue  the  carrier  for  unu- 
sual delay,  or  neglect  to  take  due  care  of  the  goods  while  in  store. 
Hast  Tennessee  ^  Georgia  Railroad  vs.    William  C.  Nehson^  272. 

CONSTITUTIONAL  LAW. 

\.  Act  of  1846,  Code,  tecs.  521,  524.  The  law  of  1845,  the  substance  of 
which  is  embodied  in  the  521st  and  524th  sections  of  the  Code,  mak- 
ing it  the  duty  of  the  clerks,  after  money  has  remained  in  their  offices 
a  specified  time,  to  pay  the  same  into  their  several  County  treasuries, 
is  based  upon  the  doctrine  of  escheat,  and  is  free  from  Constitutional 
objection.     Deaderiek  vs.   County  Court  of  Washington  County,  202. 

2.  Section  4976  of  Code,  Unconstitutional.  Section  4976,  "allowing  of- 
fenses committed  on  the  boundary  of  two  or  more  counties,  or  within 
a  quarter  of  a  mile  thereof,"  the  jurisdiction  is  in  either  county,  is 
unconstitutional  and  void,  being  in  contravention  of  Article  1,  sec.  8, 
of  the  Constitution  of  this  State,  which  declares  that  persons  shall 
have  the  right,  in  "prosecutions  by  indictment  or  presentment,  to  have 
a  speedy  public  trial,  by  an  impartial  jury,  of  the  county  or  district  in 
which  the  crime  shall  have  been  committed.''  Wm.  Armstrong  vs.  The 
State,  838. 

8.  District  doei  not  apply  to  circuits,  and"  is  note  inoperative.  The  word 
district,  had  reference  to  a  state  of  things  under  the  old  Constitution, 
when  one  Court  was  held  for  several  counties,  constituting  what  was 
called  a  "district,*'  and  it  was  carried  into  the  present  Constitution  by 
copying  from  the  old,  without  noticing  the  change  in  our  judicial 
system,  by  which  a  Circuit  Court  is  held  in  each  county.  Since  then , 
the  word  district,  in  this  connection,  has  no  application,  and  nothiog 
to  operate  upon.     Ihid, 

CONTRACT. 

1.  Gaming.  Consideration,  Conveyance  for,  void.  Sharp  conveyed  to 
Talliaferro  a  lot,  in  consideration  that  the  latter  had  won  the  lot  from 
the  former,  upon  a  bet,  or  wager,  made  between  them,  touching  the 
result  of  a  general  election.  Held,  that  the  conveyance  in  this  case, 
is  a  nullity,  and  Sharp  is  still  seized  of  the  estate  in  the  land  in  ex- 
actly the  same  manner,  and  to  the  same  extent,  as  if  such  conveyance 
had  never  been  executed  by  him;  and  could  recover  possession  again 
in  an  action  of  ejectment,  or  go  into  a  court  of  equity  and  have  the 
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Toid  deed  delivered  up  and  cancelled,  as  being  a  cloud  upon  his  title. 
The  land  being  still  the  property  of  Sharp,  his  creditors  cnn  subject 
it  to  the  satisfaction  of  their  claim  against  him.  Johnson  Williams  vs. 
John  II.  TcMxafetro  ^  Sharpy  37. 

2.  Same,  Same,  Betting  on  elections^  gaming.  By  our  Statute,  "betting 
on  elections"  is  declared  to  be  "gaming."'  And  by  the  Act  of  1799, 
ch.  8,  every  species  of  gaming  contract  is  declared  to  be  illegal  and 
void,  and  every  promise,  agreement,  bill,  bond,  or  other  contract, 
and  every  "conveyance  or  lease  of  bond,"  founded  upon  a  gaming 
consideration,  is  made  absolutely  void.     Ibid, 

3.  Consideration.  Mutual  promises.  A  promise  to  refund,  in  case  of  a 
deficiency,  is  a  good  consideration  for  a  promise  to  pay  for  an  excess 
over  what  is  called  for  in  a  deed.  That  such  mutual  promises  are 
sufficient  considerations  for  each  other.  Seward  ^  Scales  vs.  Mitehr 
ellj  87. 

4.  Bill  of  Exchange.  Endorser.  Contract  for  delay.  If  a  bill  is  protested, 
and  the  parties  under  protest  draw  and  endorse  another  bill,  includ- 
ing ihe  amount  of  the  former,  with  interest  added,  due  at  sixty  days, 
and  the  holder  of  the  first  bill  receive  it  for  a  time  to  save  the  credit 
of  the  parties,  intending  to  apply  the  money,  when  collected,  to  the 
original  bill;  it  will  not  be  such  a  contract  of  delay,  as  will  release 
the  endorser  from  his  liability  on  the  first  bill.  Bank  of  East  Ten* 
nesseCjfor  the  «ac,  ifc.j  vs.  Ji.  M,  Ilooke,  156. 

5.  Breach  of.  Speculative  damages  not  allowed.  Parties,  in  making  their 
contracts,  have  the  right  to  set  the  value  upon  it;  and  having  done  so, 
their  own  rule  of  damages  will  not  be  disregarded  by  the  Court.  But, 
if  the  exact  damages,  or  sum  duo,  arising  upon  a  breach,  cannot  be 
definitely  ascertained  by  their  contract,  the  party  eueing  will  not  be 
allowed  to  prove  and  recover  speculative  profits  or  damages;  nor  will 
he  be  entitled  to  any  fancied  or  probable  advantages  he  might  have 
derived  from  the  contract.  If  speculative  profits  or  losses  are  to  be 
taken  into  view  in  the  assessment  of  damages,  they  should  be  express- 
ly stipulated  for  in  the  contract  itself.  The  rule  would,  otherwise,  be 
too  vngue  and  indefinite,  and  would  have  no  reference  to  the  particu- 
lar thing,  which  is  the  object  of  the  contract;  and  unlimited  discre- 
tion would  be  left  to  the  jury.  A.  J.  Mc  Whirter  vs.  Ilugh  Doug- 
lass, 591. 

6.  Title  to  Property.  Recision  of  contract.  Fraud.  Brown  sold  a  lot  to 
Parker,  and  conveyed  it  to  him  by  deed,  with  covenants  of  seizin  and 
general  warranty.  Parker  delivered  to  Brown  three  horses,  and  his 
note  for  $75,  and  a  horse  was  received  from  Brown  at  the  same  time. 
Brown  had  no  title  to  the  lot,  but  alleged  that  he  had  purchased  it  of 
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one  Dudley,  and  paid  him  all  bat  $75.  Parker,  confiding  in  this  state- 
ment, accepted  the  deed.  Brown  had  not  paid  for  the  lot.  On  learn- 
ing this,  Parker  determined  to  annul  the  contract,  without  offering  to 
cancel  the  deed  or  tendering  the  horse  he  received,  or  demanding  the 
horses  or  note  from  Brown;  but  broke  open  Brown's  stable  at  night, 
and  took  the  horses  and  sold  them  to  Woods.  Held,  that  Parker  could 
not  hold  to  the  contract  in  part,  and  abandon  or  rescind  it  in  part, 
and  that  Brown  was  vested  with  the  title  to  the  horses,  subject  to  be 
defeated  bj  Parker  because  of  the  fraud;  but  as  nothing  in  this  case 
was  legally  done  by  him  to  put  an  end  to  the  contract,  Brown  must 
be  regarded  as  having  the  legal,  though  defeasible  title,  to  the  horses 
sued  for.    Brown  vs.  A,  C.  Woodtj  607. 

7.  Infant,  Contract  with.  An  infant  may  enter  into  a  valid  and  bind- 
ing contract  with  a  third  person,  and  it  is  not  rendered  inoperative 
and  void,  on  the  part  of  the  infant^  merely  for  want  of  the  previous 
consent  of  the  parent.  It  remains  binding  until  avoided  by  the  in- 
fant, or  until  the  parent  asserts  his  paramount  right  to  put  an  end  to 
it,  by  reclaiming  the  services  of  his  minor  child.  It  follows,  that  the 
plaintiff,  by  his  contract  with  the  railroad  company,  so  long  as  he  as- 
sented to  it,  was  as  fully  in  the  condition  of  a  servant  or  employe  of 
the  latter,  as  if  he  had  been  of  full  age.  Nashville  ^  Chattanooga  R, 
R.  Co.  vs.  Elliott^  611. 

CONTRIBUTION. 

See  Assets,  13. 

COST  OP  SUIT. 

Failure  of  Consideration.  Entire  cost  of  suit  on  fculure  to  prove.  The 
plaintiff  sued  defendant  on  a  note  of  $140.  Defendant  resisted  pay- 
ment^ on  the  ground  that  the  horse  for  which  the  note  was  given 
was  unsound,  and  of  no  value;  that  vendor  fraudlently  concealed 
the  fact.  The  Justice  of  the  Peace  gave  judgment  for  the  full  amount 
of  the  note  and  costs.  Defendant  appealed  to  the  Circuit  Court,  and 
upon  a  trial,  the  jury  gave  a  verdict  in  favor  of  the  plaintiff  for 
$87.50,  and  $54.35  for  damages,  by  way  of  recoupment.  Held,  that 
where  there  is  nothing  admitted  to  be  due  the  plaintiff,  but  his  whole 
demand  is  contested  or  impeached  for  fraud,  and  resisted  for  failure 
or  want  of  consideration,  and  is  only  reduced  in  amount  by  the  ver- 
dict of  the  jury,  the  plaintiff  is  entitled  to  full  cost.  If  defendant 
desires  to  shift  the  burden  of  cost,  he  must  tender  the  amount  due  the 
plaintiff,  and  that  will  exonerate  him  from  cost,  if  no  more  is  recov- 
ered.    Benjamin  Gist  vs.  Jeremiah  Webh^  618. 
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Repairs  on  Court  Howe,  Act  of  1856.  By  the  Act  of  1866,  the 
County  Judge  had  the  care,  and  custody  of  the  Court  House;  and  had 
the  power,  upon  his  own  responsibility,  to  ha^e  such  repairs  done,  and 
improvements  made  upon  it,  as  were  necessary  and  proper;  and  the 
justices  were  bound  to  provide  for  the  payment  of  the  necessary  re- 
pairs. By  the  Code,  the  Sheriff  has  the  custody  of  the  Court  House, 
unless  some  other  person  is  specially  appointed  by  the  Court  for  that 
purpose.     Nelson  vs.  Justices  of  Carter  County^  207. 

COUNTY  COURT. 

1.  General  Jurisdiction.  Presumption,  By  the  Act  of  1787,  ch.  17,  the 
County  Court  is  possessed  of  general  jurisdiction  in  cases  of  partition. 
The  doctrine  is,  that  its  proceedings  will  be  presumed  to  be  correct,  in 
the  absence  of  proof  to  the  contrary,  when  they  are  collaterally 
brought  in  question.  And  this  presumption  has  greater  force  after  a 
long  interval  of  time,  (twenty  years,)  since  the  partition  was  made. 
Paulina  Wilcox  vs.  Robert  Cannon,  369. 

2.  The  Act  of  1787  does  not  require  the  fact  that  Commissioners  for  par^ 
tition  were  sworn,  to  appear  in  their  report.  The  Act  of  1787  does  not 
require  the  fact  that  *'the  Commissioners  having  been  sworn,"  shall 
be  recited  in  their  report,  (the  usual  course,)  or  be  made  to  appear 
upon  the  record.    IMd. 

3.  Same.  The  Act  merely  directory.  The  requirement  of  the  Act  is 
merely  directory,  and  the  silence  of  the  record  in  regard  to  the  matter, 
or  the  failure  to  establish  the  fact,  in  any  mode,  will  not  affect  the 
validity  of  the  partition,  if  the  substantial  requirements  of  the  Statute 
have  been  complied  with.     Ibid. 

4.  Superintendiny  power  of  Circuit  Court.  Whenever  a  positive  legal  lia- 
bility is  fixed  upon  the  County  Court,  its  discharge  may  be  enforced 
by  the  Circuit  Court,  by  virtue  of  its  general  superintending  power 
over  all  inferior  jurisdictions.  Nelson  vs.  Justices  of  Carter  Coun- 
ty, 207. 

6.  Jurisdiction  qf  County  Court  to  sell  land.  The  County  Court,  by  the 
14th  section  of  the  Act  of  1851-2,  in  a  regular  proceeding  for  the  ad- 
ministration of  insolvent  estates,  has  jurisdiction  to  decree  a  sale  of 
real  estate.  Tet,  by  necessary  construction  of  the  Act  of  1851-2,  the 
jurisdiction  given  to  the  County  Court  to  sell  land,  must  bo  confined 
to  cases  where  the  intestate  died  seized  of  legal  estate,  and  cannot  be 
extended  to  cases  where  he  was  seized  of  only  a  mere  equity  of  re- 
demption,  or  other  equitable  interest.  In  all  such  oases,  under  this 
Act  resort  must  be  had  to  Courts  of  Equity.  Parchman  vs.  Charl- 
ton, 381. 
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6,  Is  bound  to  pay  a  citizen  damages  for  opening  a  road,  and  it  may  he 
compelled^  by  mandamus^  to  do  so.  A  second  class  road  was  established 
on  the  lands  of  defendant,  JefTereon,  by  the  County  Court  of  William- 
son, and  a  jury  of  review  appointed  to  assess  damages,  who  reported, 
assessing  damages  at  $250.  The  County  Court,  on  motion,  refused  to 
pay  damages  to  Jefferson.  Held,  that  the  county  was  bound  to  pay  in 
such  case,  and  upon  refusal  to  do  so,  Jefferson  was  clearly  entitled  to 
a  peremptory  mandamus^  (sec.  537  of  Code,)  to  enforce  the  payment. 
This  section  of  the  Code  gives  the  remedy,  by  mandamus^  incumbent 
by  law  upon  the  county.     Ibid, 

COUNTY  COURT  CLERK. 

1.  Motion  against  an  officer,  or  a  proceeding  by  petition,  would  he  regular. 
William  Rogers,  Clerk  of  the  County  Court  of  Montgomery  county, 

'  Tennessee,  was  appointed  Commissioner,  to  sell  land  and  a  slave, 
which  he  did,  and  made  his  report  at  the  March  Term,  1859.  During 
that  year  he  received  part  of  the  purchase  money  from  the  purchasers, 
and  paid  over  part  of  the  money  received,  and  died,  having  in  his 
hands  $500  unaccounted  for.  To  recover  this  money  the  plaintiff  filed 
this  petition  in  the  said  County  Court,  against  Woods,  administrator 
of  Rogers,  and  his  sureties  to  his  official  bond,  as  Commissioner.  The 
petition,  on  demurrer,  was  dismissed.  Held,  that  a  motion  against 
the  administrator  of  Rogers  and  his  sureties  would  have  been  suffi- 
cient, yet  a  proceeding  by  petition  ag^iinst  them,  was  regular.  Smith 
et  als.  vs.  Woods  ct  als.,  585. 

2.  Jurisdiction  of  County  Court  in  case  of  sales.  The  County  Court,  by 
sees.  4201-3-4,  possessed  jurisdiction  to  make  the  sale,  and  is  ex- 
pressly vested  with  all  the  power  possessed  by  a  Court  of  Equity.    lb. 

3.  Motion  against  a  Clerk  or  Special  Commissioner.  A  Clerk  and  Com- 
missioner, or  a  Special  Commissioner,  is  liable  to  a  motion  against  him 
and  his  sureties,  upon  failure  to  pay  over  money  or  property  in  his 
hands,  received  by  virtue  of  his  office.    Ibid. 

4.  Remedy  by  motion  against  an  officer  will  lie  (gainst  his  personal  rep^ 
resentatives.  Where  the  remedy  by  motion  is  given  against  the  officer 
himself,  the  remedy  will  lie  against  the  personal  representatives  of  the 
delinquent  officer,  although  the  Statutes  do  not  in  express  terms  ex- 
tend it  to  them.     Ibid. 

f 

COVENANT  OF  WARRANTY. 
See  Land  Sali. 
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1.  Murder.  If  persons,  in  pursuit  of  their  lawful  and  common  occupa- 
tions, from  which  danger  to  others  may  possibly  arise,  and  see  danger 
probably  arising  to  others  from  their  acts,  antl  yet  persist^  without 
giving  sufficient  warning  of  the  danger,  and  death  ensues,  it  will  be 
murder.     George  Lee  ts.  The  Slaie^  62. 

2.  Involuntary  MantlartghUr.  Involuntary  manslaughter  is,  where  it 
plainly  appears  that  neither  death  or  any  bodily  harm  was  intended, 
but  death  is  accidentally  caused  by  some  unlawful  act,  or  any  act  not 
strictly  unlawful  in  itself,  but  done  in  an  unlawful  manner,  and  with- 
out due  caution.     Ibid. 

8.  To  constitute  larceny,  there  must  be  a  trespass  in  the  taking.  This  is 
not  the  case  where  the  bailee  converts  property,  provided  he  takes  the 
particular  thing  bailed.     John  A.  Robinton  vs.  The  State^  120. 

4.  The  prosecutor  left  his  trunk,  unlocked,  in  which  there  was  money, 
with  the  defendant,  telling  him  to  keep  the  room  secured.  In  the 
absence  of  the  prosecutor,  defendant  took  a  double  eagle  and  applied 
it  to  his  own  use.  Held,  that  the  taking  of  the  money,  under  these 
circumstances,  was  a  larceny.     Ibid. 

5.  Forgery.  Code,  sec.  4718;  6  Yerg.,  877;  2  ffum,  850.  By  sec.  4718 
of  the  Code,  ''forgery  is  the  fraudulent  making  or  alteration  of  any 
writing  to  the  prejudice  of  another's  right.*'  Under  this  law,  it  is 
forgery  to  sign  the  name  of  another  person  to  an  order  for  goods  with- 
out authority,  and  for  the  fraudulent  purpose  of  obtaining  the  goods 
on  the  credit  of  the  party  whose  name  is  signed  to  the  order.  The  de- 
cision upon  this  subject  in  Walton  vt.  The  Stat«,  6  Yer.,  877,  was  made 
when  technical  objections  operated  to  shield  crimes,  and  is  not  good 
authority  at  the  present  day.  There  was  an  intimation  against  the 
authority  of  Walton  vs.  The  State  in  the  case  of  Snell  vs.  The  State,  2 
Hum.,  360.     Henry  Hale  vs.  The  State,  167. 

6.  False  pretenses.  Passing  counterfeit  Bank  notes.  The  passing  of  coun- 
terfeit Bank  notes,  in  payment,  or  exchange  for  property  purchased, 
is  not  a  ''false  pretense, '  within  the  meaning  of  the  law ;  and  an  in- 
dictment for  obtaining  goods  by  false  pretenses  will  not  be  supported 
by  such  evidence.  Fraudulently  parsing  counterfeit  Bank  notes  is  a 
distinct,  substantive  felony,  of  higher  grade,  and  different  measure  of 
punishment,  than  that  of  obtaining  goods  by  false  pretenses.     Cheek 

vs.  The  State,  172. 

7.  Practice.     Indictment.    An  indictment  may  contain  a  count  agains 
one  party  for  perjury,  and  in  another  count  charge  a  second  party 
with  subornation  of  perjury.     State  vs.  John  W,  Lea,  176. 
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8.  Same.  Same,  An  incomplete  and  imperfect  count  may  be  supported 
by  the  averments  of  another  count,  in  the  same  indictment;  and  this 
is  so,  even  if  the  other  count  be  bad,  or  if  a  nolle  prosequi  have  been 
entered  upon  it ;  provided^  ihe  urinci'ptil  count,  and  the  matter  bor- 
rowed from  the  other,  constitute  together,  a  complete  accusation.  But 
to  have  this  effect,  the  count  upon  which  the  prisoner  is  to  be  tried, 
must  contain  a  proper  reference  to  the  matter  in  the  other  count  re- 
lied upon  to  supply  its  defects,  so  as  to  appropriate  and  make  such 
foreign  matter  its  own.     Ibid. 

9.  Same.  Defective  count  remedied  by  reference  to  other  counts.  The  same 
rule  applies  in  civil  practice;  but  unless  the  second  count  expressly 
refers  to  the  first,  no  defect  therein  will  be  aided  by  the  preceding 
count.  Each  is  distinct,  as  if  it  were  a  separate  declaration,  and  con- 
sequently, must  contain  all  necessary  allegations,  or  the  latter  count 
must  expressly  refer  to  the  former.     Ibid. 

10.  False  pretense.  What  is.  The  crime  of  falso  pretense  extends  to  ev- 
ery case  where  a  party  has  obtained  goods  by  falsely  representing 
himself  to  be  in  a  situation  in  which  he  was  not^  or  by  falsely  repre- 
senting any  occurrence  that  had  not  happened,  to  which  persons  of 
ordinary  caution  might  give  credit.  The  ingredients  of  the  offense 
are,  obtaining  goods  by  false  pretenses,  and  with  the  intent  to  de- 
fraud.    Carroll  McCorkle  vs.  The  State,  888. 

11.  Same.  Same.  It  is  difficult  to  draw  the  line,  and  say  to  what  cases 
it  shall  extend;  and  we  must  see  whether  each  particular  case,  as  it 
arises,  is  within  the  rule,  which  seems  to  be,  that  where  an  exercise 
of  common  prudence  and  caution,  on  the  part  of  him  from  whom  the 
goods  are  obtained,  would  have  enabled  him  to  avoid  being  imposed  upoa 
by  the  pretense  alleged,  the  case  is  not  within  the  Statute ;  otherwise, 
it  is.     Ibid. 

12.  Constitutional  law.  Sec.  4976  of  Code  unconstitutional.  Section  4976, 
"allowing  offenses  committed  on  the  boundary  of  two  or  more  coun- 
ties, or  within  a  quarter  of  a  mile  thereof,"  the  jurisdiction  is  in  either 
county,  is  unconstitutional  and  void,  being  in  contravention  of  Article 
1,  sec.  8,  of  the  Constitution  of  this  State,  which  declares  that  persons 
shall  have  the  right,  in  prosecutions  by  indictment  or  presentment, 
to  have  a  speedy  public  trial,  by  an  impartial  jury  of  the  county  or 
district  in  which  the  crime  shall  have  been  committed.  Wm.  Arm- 
strong  et  als.  vs.  The  State^  838. 

13.  District  does  not  apply  to  circuits^  and  is  now  inoperative.  The  word 
^'district"  had  reference  to  a  state  of  things  under  the  old  Constitu- 
tion, when  one  Court  was  held  for  several  counties,  constituting  what 
was  called  a  district,  and  it  was  carried  into  the  present  Constitution 
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hy  copying  from  the  old,  without  noticing  the  change  in  our  judicial 
system,  by  which  a  Circuit  Court  is  held  in  each  county.  Since  then 
the  word  district,  in  this  connection,  has  no  application,  and  nothing 
to  operate  upon.      Ibid. 

14.  Venue.  Change  of^  in  criminal  easeSj  without  the  consent  of  prisoner. 
Constitutional  Law,  The  plaintiff  in  error,  was  indicted  for  murder, 
in  Lawrence  county,  and  put  upon  his  trial.  After  exhausting  a 
panel  of  seven  hundred  jurors,  only  eight  were  elected.  Nine  chal- 
lenges were  made  by  the  prisoner,  and  seven  by  the  State.  All  the 
others  were  found  incompetent  by  the  Court.  The  Court  being  of 
opinion  that'a  fair  and  impartial  trial  could  not  be  had  in  that  coun- 
ty^ ordered  the  venue  to  be  changed,  to  which  the  prisoner  objected, 
and  insisted  upon  a  trial  in  said  county.  When  called  on  by  the 
Court  to  elect  to  which  county  the  venue  should  be  changed,  he  elected 
Maury  county.  Held,  that  sec.  5195  of  the  Code,  authorizing  the 
change  of  venue  in  criminal  cases  by  the  Court,  without  the  consent 
of  the  prisoner,  is  inconsistent  with  the  9th  section  of  the  first  article 
of  the  Constitution  of  the  State,  which  declares,  that  in  all  criminal 
prosecutions,  the  accused  hath  the  right  to  a  speedy  public  trial,  by 
an  impartial  jury  of  the  county  in  which  the  crime  shall  have  been 
committed.     Lewis  M.  Kirk  vs.  The  State,  344. 

15.  Rape.  Assault  and  battery^  with  intent  forcibly  to  have  unlawful  carnal 
knowledge  of  a  female.  By  section  4616  of  the  Code,  "  any  person 
guilty  of  committing  an  assault  and  battery  upon  any  female,  with 
intent  forcibly  and  against  her  will,  to  have  carnal  knowledge  of  her, 
shall,  on  conviction,  be  imprisoned  in  the  peitcntiary  not  less  than 
two,  nor  more  than  ten  years."  This  section  creates  another  and  dif- 
ferent felony  from  rape,  or  of  carnal  knowledge  of  a  female  under  ten 
years.  To  make  the  offense  complete,  there  must  be  an  assault  and 
battery  committed  upon  a  female,  with  intent  to  know  her  forcibly, 
and  against  her  will.  Although  it  was  impossible  to  have  accomplished 
his  object  and  carried  out  his  unlawful  intent,  yet,  the  crime  might  be 
complete.  It  is  the  object  and  purpose  for  which  the  assault  and 
battery  is  committed,  that  raises  the  misdemeanor  to  a  felony.  The 
intent  to  commit  any  other  crime  than  rape,  even  that  created  by  the 
4614th  section  of  the  Code,  would  not  make  out  the  felony  here  creat- 
ed. It  would  only  be  an  aggravated  misdemeanor.  John  F.  Rhodes 
vs.  The  State,  851. 

DAMAGES. 

1.      Covenant.    Measure  of  damages.     Upon  the  breach  of  a  covenant  to 
pay  certain  stocks  at  a  specified  time,  or  their  equivalent  in  money, 
the  measure  of  damages  is,  what  the  stocks  would  have  commanded 
in  cash,  in  the  principal  markets  of  the  United  States,  at  the  time  the 
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contract  wns  broken.  The  expense  of  convertiDg  the  stocks  into 
money  is  to  be  deducted  from  the  damages.  Sam,  W.  Doak  ys.  The 
Execulort  of  SanCl  Snapp^  180. 

2.  Same,  Damages  for  failing  to  deliver  tpedfic  article**  The  measure  of 
damages,  for  breach  of  covenant  to  deliver  merchandize,  or  specified 
articles,  is  the  difference  of  the  article  contracted  for  on  the  day  it 
should  have  been  delivered,  and  the  price  agreed  to  be  paid  for  it. 
Ibid. 

DEED. 

See  Reqistratiok. 
DEED  OF  TRUST. 

See  Trusts  and  Trusters.    Fraudulent  Conveyances. 
DELIVERY  BOND. 

See  Sheriff. 
DEMURRER. 

See  Practice  and  Plbadinq. 

DESCENT. 

Half  brothers  and  sisters.  Half  brothers  and  sisters  are  entitled  to  inherit 
property  of  which  their  half  brother  dies  seized  and  possessed,  equal- 
ly with  his  whole  brothers  and  sisters,  although  they  were  born  after 
his  death.     Uarvey  and  Eliza  Baker  vs.  Fred,  S.  Jleiskell  et  als.,  611. 

DIVORCE. 

See  Marriage. 

DOWER. 

1.  Riffht  of  dower  in  lands  mortgaged  or  conveyed  in  trust  before  marriage, 
Dower  is  an  interest  which  originates  after  marriage.  A  widow  has 
no  right  of  dower  in  land  which  had  been  mortgaged,  or  conveyed  in 
trust  to  pay  debt?,  prior  to  her  marriage,  and  where  the  husband  died 
before  foreclosure  or  sale.  Martha  C,  Boyer  vs.  G.  M.  Buyer  ^  Brad- 
ley,  12. 

2.  Code,  See.  2899.  Section  2899  contains  the  substance  of  the  Act  of 
1855-6,  and  changes  the  law,  so  as  to  give  a  widow  dower  in  lands 
mortgaged  or  conveyed  in  tru^t  to  pay  debts,  where  the  husband  dies 
before  foreclosure  or  sale;  but  land  mortgaged  or  conyeyed  in  trust 
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before  the  marriage,  and  not  sold  until  after  the  death  of  the  husband ,  \{ 

is  not  embraced  bj  this  Act.    J  bid, 

2.  Surplus  remaining  after  redeeming  the  land.  Where  land  is  mortgaged 
before  coverture,  the  wife  is  entitled  to  dower  in  the  surplus  remain- 
ing after  payment  of  the  debt  for  which  the  land  was  bound.     Ibid, 

4.  Widowj  entitled  to  dower ^  incompetent  witness  for  the  heirs.  The 
widow  of  the  locator,  who  would  be  entitled  to  dower,  upon  a  recov- 
ery of  the  heirs  at  law  of  her  deceased  husband,  is  not  a  competent 
witness  for  them.     Chaney  et  als.  vs.  Moore. 

6.  When  widow  not  entitled  to.  The  widow  of  a  guardian  who  had  vested 
the  money  of  his  wards  in  land,  is  not  entitled  to  dower  out  of  it;  for 
he  never  was  seized  as  owner,  but  only  as  trustee  for  his  wards. 
Gannaway  and  Wife  et  als.  vs.  James  Tarpley  et  als..  672 

EJECTMENT. 

See  Land  Law. 

EMANCIPATION. 
See  Slaves, 

ENDORSER. 

See  Bills  and  Notes. 

ENTAIL. 

See  Land  LaW. 

EQUITABLE  TITLE. 

See  Husband  and  Wife,  3,  4. 

ESCHEATS. 

See  Common  School  Commissioner. 

ESTOPPEL. 
See  Wills. 

EVIDENCE. 

1.  Testimony  of  subscribing  witnesses  may  be  attacked.  The  evidence,  of 
the  subscribing  witnesses  to  a  Will,  maybe  controverted:  even,  if 
they  all  swear  that  the  Will  wns  not  duly  executed,  the  devisee  may 
go  into  other  evidence  to  prove  its  due  execution;  but  in  a  case  of  this 
kind,  the  evidence  must  be  full  and  clear  to  establish  the  Will.  A 
subscribing  witness,  by  putting  his  name  to  a  Will,  in  effect,  certifies 
to  his  knowledge  of  the  mental  capacity  of  the  testator,  and  to  the  due 
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execation  of  the  instrument;  he,  therefore,  weakens  his  own  credibil- 
ity, when  he  gives  evidence  against  the  validity  of  the  Will.  Rose  et 
als.  vs.  AlUrif  ExW.^  23. 

• 

2.  WidoWj  entitled  to  dower,  incompetent  witness  for  the  heirs.  The 
widow  of  the  locator,  who  would  be  entitled  to  dower,  upon  a  recov- 
ery of  the  heirs  at  law  of  her  deceased  husband,  is  noi  a  competent 
witness  for  tbem.     Chancy  et  als.  vs.  Moore,  48. 

3.  Onus  probandi.  Proof  of  injury  to  the  plaintiff,  or  his  property,  will 
throw  upon  defendant,  the  burthen  of  showing  that  he  exercised  all 
the  care  which  he  was  bound  to  do.  Thomas  C.  Home  vs.  Memphis  j* 
Ohio  Railroad,  72. 

4.  Agent,  engineer  and  employee,  when  witnesses.  Section  1169  of  the 
Code  declares  that,  ''when  Railroad  Companies  are  sued  for  killing  or 
injuring  stock,  the  burthen  of  proof  that  the  accident  was  unavoida- 
ble, shall  be  upon  the  Company;  and  the  engineer,  agent,  or  employee 
of  the  Company,  shall,  in  no  case,  be  a  witness  for  it."  Held,  that 
this  Statute  imposes  no  new  or  additional  duties  on  the  Knilroad 
Companies,  over  and  above  what  the  common  law  of  this  State,  when 
applied  to  their  operations,  demanded;  and  upon  any  proper  rule  of 
construction,  cannot  be  held  to  exclude  any  witness,  other  than  the 
particular  engineer,  agent^  or  employee,  whose  tortious  act,  or  care- 
lessness and  negligence  are  drawn  in  question  in  the  ca^e,  and  for 
which  he  would  be  liable,  even  to  the  Company,  if  the  latter  should 
fail  in  the  action.     Ibid. 

5.  General  Statutes.  How  construed.  Where  the  provisions  of  a 
Statute  are  general,  it  is  subject  to  the  control  and  order  of  the  com- 
mon law.  In  all  doubtful  matters,  where  the  language  of  a  Statute  is 
expressed  in  general  terms,  it  is  to  receive  such  a  construction  as  may 
be  agreeable  to  the  rule  of  the  common  law  in  cases  of  that  nature; 
for  It  is  not  to  be  intended,  that  the  common  law  was  to  be  altered 
further,  or  otherwise,  than  the  Act  expressly  declared,  or  it  would 
have  so  said.  This  is  especially  so,  as  to  a  Statute  against  common 
rights,  or  repugnant  to  reason.  By  this  rule  of  construction,  it  can 
not  be  held  that  a  new  rule  of  evidence  was  intended  to  be  introduced 
by  the  Statute,  whereby  a  multitude  of  witnesses,  before  competent, 
are  rendered  incompetent.     Ibid. 

6.  Witness.  Release  of.  By  this  Statute,  the  common  law  rule,  ena- 
bling a  party  to  make  a  witness  competent,  by  a  release,  is  not  inter- 
fered  with,  or  changed.     Ibid. 

7.  Engineer  of  Railroad  incompetent  as  a  witness  without  release. 
The  Memphis  &  Ohio  Railroad  Compony  were  sued  for  kill- 
ing the  stock  of  the  plaintiff;  on  the  trial,  the  engineer,  who  had 
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charge  of  the  locomotiye,  and  was  running  at  the  time,  when  the  in- 
jury occurred,  was  offered  as  a  witness  for  defendant,  without  a  re- 
lease from  them:  he  was  rejected  by  the  Court.  Held,  that  before  the 
(Engineer  of  a  railroad  company,  whose  conduct  is  called  in  question, 
can  be  a  witness  for  them,  he  must  be  released  by  the  company,  of  all 
liability,  for  damages  to  them,  in  the  event  of  a  verdict  and  judgment 
against  them.  Memphis  j*  Ohio  Railroad  Company  vs.  Lucinda  Tug- 
well,  91. 

8.  WilU  cu  to  Personalty.  Two  witnesses  required.  Our  Statute  of 
Wills  has  given  no  exact  direction  in  relation  to  the  attestation  of 
Wills  of  personalty,  as  it  has  done  in  cases  of  realty ;  but  it  is  a  settled 
rule  of  law  in  this  State,  that  there  must  be  two  witnesses  to  establish 
a  Will  of  personal  property.  It  is  not  necessary  that  they  should  be 
subscribing  witnesses,  as  in  cases  of  realty,  nor  that  they  should  prove 
the  fact  of  the  execution  of  the  paper.  It  is  enough  that  the  proof 
made  by  two  or  more  witncFscs,  is  equivalent  to  that.  Two  are  not 
required  to  such  particular  fuct.  One  may  prove  the  making  or  con- 
tents,  and  the  other,  some  previous  declarations  subsequent,  and  re- 
cognitions, or  other  extrinsic  circumstances,  tending  to  corroborate 
the  act  itself.    J.  M.  Johnson  et  als.  vs.  James  A.  Fry,  101. 

9.  Relevancy.  Collateral  facts.  The  Court  should  exclude  evidence  of 
collateral  facts,  which  are  incapable  of  elucidating  the  principal  mat- 
ter in  dispute.  It  is  not  required  that  the  evidence  should  bear  di- 
rectly upon  the  issue — it  is  admissible,  if  it  tends  to  prove  the  issue,  or 
constitutes  a  link  in  the  chain  of  proof.  The  rule  is  one  of  difficulty, 
and  its  application  must  depend  upon  the  circumstances  of  each  par- 
ticular case.     Queener  vs.  Morrow,  123. 

10.  Jury.  It  cannot  be  assumed  that  a  jury  were  influenced  by  testimony 
which  was  excluded,  or  withdrawn  from  their  consideration,  unless 
there  was  no  legal  evidence  before  them,  upon  which  their  verdict 
could  have  been  based.    Ibid, 

11.  Conversation  between  husband  and  wife.  A  conversation  between  a 
husband  and  his  wife,  in  presence  of  a  third  person,  may  be  given 
in  evidence  against  the  husband,  like  any  other  conversation  in  which 
he  may  have  been  concerned.  The  statements  of  the  wife  are  re- 
ceived as  inducements  to  the  responsive  admissions  of  the  husband. 
Ibid. 

12.  Admissions.  An  admission  may  be  presumed  from  the  acquiescence, 
or  silence  of  a  party:  the  force  of  such  admission  will  depend  upon 
the  circumstances  under  which  it  was  made.  Before  the  sentence  of 
a  party  can  be  taken  for  an  admission  of  what  is  said,  it  must  appear 
that  he  heard  and  understood  the  statement;  was  at  liberty  to  interpose 
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a  denial;  and  that  the  statement  was  in  respeet  to  some  matter,  direct- 
Ij  affecting  his  rights.     Ibid. 

18.  Plttini^* 9  evidence  OM  to  amount  of  damages,  Th^  plaintiff's  eTidence 
may  be  introduced,  in  cases  where  the  party  against  whom  it  is  offer- 
ed) has  been  guilty  of  a  tortious  and  unwarrantable  act  of  intermed- 
dling with  the  plaintiff's  goods,  and  no  otlier  evidence  can  be  had  of 
the  amount  of  damages.     Ibid, 

14.  Evidence  qf  previous  ttatemeniM.  Evidence  of  previous  consistent 
statements,  is  admissible  in  all  cases  where  the  testimony  of  the 
witness  given  in  Court,  is  sought  to  be  impeached  by  proof  of  contra- 
dictory statements  made  c^fler  the  contradictory  representations,  by 
which  it  is  sought  to  impeach  the  witness,  cannot  be  introduced  as 
evidence.    Ibid. 

15.  £[ow  distributee  may  become  competent  witne$s.  A  distributee  cannot  be 
introduced  as  a  witness,  without  a  release,  in  any  action  affecting  the 
estate.  A  release  of  his  interest  in  the  suit  will  be  insufficient,  for  if 
the  action  fails,  the  estate  will  still  be  liable  for  the  costs.  To  render 
himself  a  competent  witness,  he  must  also  release  his  interest  in  the 
residue  of  the  estate.  But  if  it  does  not  appear,  in  proof,  that  there 
is  an  estate  to  be  distributed,  the  release  need  only  apply  to  the  inter- 
est of  the  witness  in  the  suit.     Lea  vs.  Hendenon,  Adm*r^  146. 

16.  WitnetB"  interest  acquired  pending  the  suit  A  witness  cannot,  in  bad 
faith,  by  an  interest  acquired  pending  the  suit,  deprive  a  party  of  the 
benefit  of  his  testimony.  But  a  subseqent  interest  of  the  witness, 
created  bona  fide  in  the  lawful  course  of  business,  or  by  operation  of 
of  law,  will  be  effectual  to  disqualify  him,  as  a  pre-existing  interest. 
Ibid. 

17.  Witness  not  bound  to  criminate  himaelf.  Fornication,  Act  qf  1741.  A 
witness  is  not  bound  to  answer,  when  his  answer  will  have  a  tendency  to 
expose  him  to  any  penal  liability,  or  criminal  charge.  He  is  not  bound 
to  answer,  whether  he  knew  of  any  man  having  had  sexual  inter- 
course with  a  certain  female  witness  in  the  same  case;  for,  by  the 
Act  of  1741,  fornication  is  declared  to  be  a  penal  offense.  If  the  fact 
about  which  the  witness  is  interrogated  forms  but  u  link  in  the  chain 
of  testimony  which  would  convict  him,  he  is  protected,  without  being 
required  to  explain  how  he  might  be  criminated  by  the  answer.  The 
Court  is  bound  to  instruct  him  whether  his  answer  would  tend  to 
criminate  or  expose  him.     Ibid. 

18.  Seduction.  Reputation  qf  the  person  at  the  lime  qf  seduction  to  be  looked 
to.  « The  material  inquiry,  in  an  action  of  damages  for  seduction,  is, 
what  was  the  standing  and  reputation  of  the  party  seduced  befoi  e 

43 
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and  at  the  time  of,  her  seduction.  If  any  other  person  than  the  de- 
fendant had  had  intercoarse  with  the  party  seduced,  prior  to  her  se- 
duction by  the  defendant,  and  that  fact  was  unknown  to  defendant 
and  the  public  at  the  time  of  the  seduction,  then  such .  prior  inter- 
course cannot  be  looked  to  by  the  jury  in  mitigation  of  damages.    lb. 

19.  Officer's  admission.  The  admissions  of  an  officer,  while  process  is  in 
his  hands,  may  be  used  as  evidence  against  the  party  for  whom  he 
was  acting.      Walker  vs.  Howell  et  als.,  288. 

20.  Proof  of  a  declaraiion  of  vendor  after  sale,  competent.  Where  A  sells 
personal  property  to  B,  and  the  property  is  afterwards  levied  on  by 
B's  creditors  as  his  property,  in  an  action  brought  by  A  against  the 
officers,  or  the  creditors,  it  is  competent  for  A  to  prove,  by  a  third 
person,  that  after  the  sale  (in  this  case,  some  years  after,)  when  A 
and  B  were  both  together,  he  heard  them  state  the  terms  of  the  sale, 
and  the  time  wlien  it  was  made,  etc.  Mulholland  vs.  Ellitson  et 
als.,  807. 

21.  Declaraiion  of  privy  in  estate.  In  a  contest  between  A  and  B,  this 
evidence  would  be  clearly  competent,  upon  the  principle  of  a  declara- 
tion against  his  interest  And  in  a  contest  between  A  and  a  third 
party,  claiming  the  property,  under  a  purchase  from  B  at  a  period 
subsequent  to  the  admissions,  they  would  be  admissible,  because  the 
purchaser  is  in  privity  w^th  his  vendor,  and  took  the  property  encum- 
bered with  B's  declarations.  They  are  admissible,  as  coming  from  a 
privy  in  estate,  and,  therefore,  from  the  party  himself.     Ihid. 

22.  Declarations  may  he  proved  by  third  party^  and  are  original^  and  not 
hear-say  evidence.  These  admissions  derive  their  legal  force  from  the 
relation  of  the  party  making  them  to  the  property  in  controversy,  and 
may  be  proven  by  any  competent  witness  who  heard  them,  without 
calling  the  party  who  made  the  admissions ;  and  when  admitted  at 
all,  are  received  as  original^  and  not  hear-say  evidence,  and  to  be  taken 
as  parts  of  the  res-^estce:  See  1  Qreenleaf,  sees.  189-90-91.     Ibid. 

23.  Such  admissions  must  he  made  anterior  to  the  judgment.  Admissions  of 
this  character  are  competent  proof,  if  made  anterior  lo  the  judgment 
and  the  levy  on  the  property.  But  if  the  lien  of  the  creditors  attach- 
ed prior  to  the  declaration,  thea  the  creditor  could  not  be  affected  by 
them ;  and  a  Sheriff,  or  other  officer,  levying  on  the  property,  would 
be  subject  to  the  same  rules  of  evidence.     Ibid. 

24.  Preponderance  of  Proof.  Circumstantial  Evidence.  Circumstantial 
proof,  which  losea  nothing  by  the  lapse  of  time,  preponderates  over 
the  recollection  of  one  credible  witness,  after  the  lapse  of  seventeen 
years.     Thus,  when  the  plaintiff  seeks  to  charge  the  defendant  by 
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proving  payment,  this  he  must  do,  not  merely,  (where  there  is  n  con- 
flict in  the  proof,)  by  having  a  mere  preponderance  of  proof  in  his 
favor,  but  the  preponderance  must  be  such  as  to  satisfy  the  mind  and 
conscience  of  the  Court,  that  he  is  entitled  to  a  decree  against  the  de* 
fendant  for  the  money.  Motes  Ridley* 9  Admrt  vs.  Elizabeth  Ridley  et 
als.,  825. 

25.  Equity.  8heriff*i  return  eontradieted.  The  return  of  the  Sheriff,  in 
this  case,  that  Akins  bid  the  sum  of  $181.05,  and  the  land  was  struck 
off  to  him  at  that  price,  may  be  impeached,  or  contradicted,  in  equity, 
where  the  acts  of  the  officer  constituting  the  return,  were  mala  fide,  or 
in  violation  of  law,  or  beyond  the  scope  of  his  official  duty,  in  this  par- 
ticular case ;  and  upon  the  bill  to  redeem,  the  complainant  might  have 
impeached  the  truth  of  the  returns  of  the  sale,  and  have  shown,  by 
parol  evidence,  that  the  fact  was  otherwise.      Wood  vs.    CMlcoat,  428. 

26.  Husband  is  a  competent  witness  upon  a  release  of  himself  and  wife.  The 
husband,  whose  wife  has  a  remainder  interest  in  a  slave^  is  a  compe- 
tent witness  for  the  tenants  for  life  in  such  slave,  upon  Ms  signing 
with  his  wife,  a  release  of  all  which  they  have,  or  may  acquire,  in 
and  to,  any  sum  of  money  that  may  be  recovered  in  the  suit  in  which 
he  is  offered  as  a  witness.  This  is  so,  although  the  release  may  be 
inoperative  as  to  the  wif%,  because  not  executed  in  such  a  manner  as 
to  bind  her.  It  is  enough  to  obviate  the  objection  to  his  comptency, 
that  his  interest  is  divested.     Kirk  vs.  York  and  Wife,  446. 

27.  Latent  Ambiguity,  Parol  evidence  admitted  to  explain.  The  principle 
is  now  well  settlea,  that  parol  evidence  is  admissible  to  explain,  or  re- 
move, what  may  be  regarded  as  a  latent  ambiguity  in  a  Will,  but  to 
justify  the  admission  of  parol  evidence  in  such  a  case,  the  ambiguity 
must  be  upon  the  face  of  the  paper.  When  no  ambiguity  appears,  the 
Court  will  not  admit  parol  evidence.  Eatherly  et  als.  vs.  Eatherly 
et  als,  461. 

28.  Witness's  testimony  to  be  confined. to  facts.  Witnesses  will  not  be  allow- 
ed to  express  their  opinion  as  to  the  amount  of  damages  which  the 
plaintiff  has  sustained  in  his  lo>'se8  or  deprivation.  They  can  only 
testify  as  to  facts;  nor  will  a  witness  be  allowed  to  state  what  a  mer- 
cantile house  ought  to  have  made  upon  a  given  capital,  within  a  given 
period.    A,  J.  Mc  Whirter  vs.  Hugh  Douglas,  591. 

29.  Same.  Cannot  refuse  to  answer  legal  questions.  Upon  the  trial  of  this 
cause,  Mr.  Hill,  of  the  Memphis  house,  was  asked  what  the  profits  of 
his  house  bad  been  during  the  three  years  ensuing  the  Lst  of  Decem- 
ber, 1852;  which  question  the  Court  overruled.  Held,  that  the  ques- 
tion was  a  legal  and  proper  one,  in  the  investigation  of  the  case,  and 
should  have  been  answered  by  the  witness — as  it  did  not  affect  the 
witness  in  a  way  that  he  could  refuse  to  answer.      Ibid. 
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EXECUTION. 

JHeri  Faeiat.  Death  qf  Plaintiff.  If  the  plaintiff  die  after  the  test  of  the 
ifrit,  or  after  9k  fieri  faciat  sued  out,  it  may  be  executed,  notwithstand- 
ing his  death,  and  his  personal  representative  shall  huve  themonej; 
or  if  there  be  no  personal  representative,  the  money  will  be  deposited 
in  the  Court  until  the  appointment  of  one.  Jot.  JET.  Neil  et  aU.  vs. 
Joe.  A.  Oaut,  896. 

EXECUTOR'S  TITLE. 

See  Wills. 

EXTINGUISHMENT. 

Compromise,  After  a  bill  was  filed  in  the  Chancery  Court  for  an  account 
and  final  settlement  of  the  partnership,  a  compromise  of  all  the  mat^ 
tors  in  dispute  between  the  parties  was  entered  into.  Held,  that,  by 
the  terms  of  the  compromise,  the  individual  accounts  of  the  pattners 
due  the  partnership,  were  extinguished — and  did  not  pass  under  an 
assignment,  by  one  partner  to  the  other,  of  all  the  assets  of  the  firm, 
with  which  to  pay  the  outstanding  debts.    Woodward  vs.  Wif^frey,  478. 

FACTOR. 

Ooodt  delivered  out  of  tinu.  A  party  who  has  contracted  for  goods  of  a 
certain  quality,  to  be  delivered  in  a  specified  time,  may  receive  the 
goods  when  delivered  out  of  time,  or  of  an  inferior  quality,  and  sell 
the  same  as  the  factor  of  the  party  with  whom  he  contracted;  and  the 
fact  of  the  reception  and  sale  of  the  goods  by  him  will  not  charge  him 
as  purchaser,  without  some  new  engagement,  or  his  election  to  that 
effect.     Ea$t  Tenneeeee  j*  Georgia  Railroad  vs.  William  C,  Nelson^  272. 

FALSE  RETURN. 

See  Shkriff,  10. 
FEME  COVERT. 

1.  Property  given  to  a  feme  covert  hy  Will,  or  decree,  with  power  to  sell, 
must  he  disposed  of  in  the  manner  pointed  out,  When  property  is  given 
to  a  feme  covert  by  Will,  or  by  decree  of  Court,  with  power  to  dispose 
of  it  in  a  particular  manner,  she  cannot  exceed  that  power  given  to 
otherwise  dispose.  The  specification  of  a  distinct  purpose  would  seem 
to  operate  as  a  restraint  upon  her  power,  or  limit  thereto.  Campbell 
vs.  Fields  et  als.,  410. 

2.  Same,  Property  settled  upon  a  feme  covert,  with  power  reserved  to 
sell  and  re-invest  in  the  same  kind,  is  exempt  from  the  husband's  lia- 
bilities for  debts,  contracts  and  engagements,  and  cannot  be  used  for 
any  but  the  prescribed  purpose.    Ibid. 
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8.  Question  reversed.  The  Court  does  not  determine  whether  a  bona  'fide 
purchaser,  withont  notice  from  h/eme  covert,  of  her  separate  property, 
a  settlement  as  the  present,  would  be  bound  to  see  that  the  money 
was  re-invested  in  the  prescribed  mode.     Ibid. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Forcible  entry  and  detainer  will  not  lie  after  three  years*  possession.  An 
action  of  forcible  entry  and  detainer  will  not  lie  against  a  defendant, 
who  has  been  in  possession  of  the  premises  for  three  years,  by  himself 
or  tenants.     Allen  Beaty  et  als.  ys.  Jones^  Scott  j*  Baker ^  482. 

2.  Possession  gained  by  force  or  fraud  not  vaUd,  and  confers  no  right* 
Scott  took  a  lease  from  Porterfield,  in  1855,  of  a  tract  of  land,  and 
afterwards  took  a  lease  of  the  same  land  of  Jones,  Scott  &  Baker, 
under  a  mistake  with  respect  to  facts  in  relation  te  the  parties*  rights, 
and  under  the  pressure  of  process,  and  Toid  as  a  fraud  upon  the  pos- 
session of  Porterfield.  Held,  that  where  a  claimant,  by  fraud,  in- 
duces another  to  take  a  lease,  upon  a  false  representation  as  to  his 
title,  the  contract  is  vitiated  by  fraud.  This  contract  was  not  only 
wrongful  and  void  as  to  Porterfield,  but  it  placed  Scott  under  no  es- 
toppel as  to  Jones,  Scott  &  Baker,  and  conferred  upon  them  no  right 
whatever.      Ibid. 

FRAUD. 

Sale  of  Land  by  Sheriff.  Fraud  to  return  on  fi.  fa.  more  than  bid  at  sale. 
Akins  became  the  purchaser  of  Woods'  land,  at  Sheriff's  sale,  for  $50, 
and,  with  ChilcoaC,  advanced  the  bid  to  $181.05,  after  the  day  of  sale, 
and  before  the  return  of  the  fi.  fa.  Held,  that  this  was  a  fraud  upon 
the  right  of  the  defendant  to  redeem  the  land,  and  no  legal  right  can 
grow  out  of  it.     WoodYB.  Chilcoatj  428. 

See  Contract,  6. 
FRAUDULENT  CONVEYANCE. 

1.  Deed  qf  trust  Fraud  in  law.  If  a  deed  be  not  firaudulent  upon  its 
face,  a  Court  cannot  pronounce  against  it.  If  the  fraud  does  not 
plainly  appear  upon  the  face  of  the  deed,  it  is  the  duty  of  the  Court 
to  suffer  the  jury  to  pass  upon  it.    James  T.  Doyle  vs.  B.  L.  Smith,  15^ 

2.  Same.  Same.  Future  Besponsibilities.  A  provision  in  a  deed  of  trust 
to  secure  fdture  responsibilities  is  not  necessarily  fraudulent;  it  de- 
pends on  the  bona  fides  of  the  transaction.  Where  a  provision  of  this 
kind  occurs,  the  fraud  is  not  determined  by  the  face  of  the  deed,  but 
becomes  a  matter  of  proof.     Ibid. 
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8.  Same.  Same,  Indefinite  duration.  A  debtor  in  failing  eireunutance* 
cannot  conTcy  all  his  property  to  trusteeSi  so  as  to  exempt  it  from 
execution  for  an  indefinite  time,  until  the  profits  pay  all  charges;  the 
property  then  to  be  re-conveyed  or  revert  to  the  original  owner. 
Property  cannot  be  thus  withdrawn  from  the  operation  of  the  law, 
for  the  benefit  of  the  debtor,  to  enable  him  to  traffic.  A  provision 
which  materially  delays  the  creditor  in  the  assertion  of  his  rights, 
especially  when  coupled  with  a  reservation  of  any  part  of  the  prop- 
erty to  the  grantor,  makes  the  whole  deed  void.     Ibid. 

4.  Same.  Same.  Residuary  intereet.  A  residuary  interest  does  not  vi- 
tiate the  conveyance,  unless  the  assignment  be  merely  colorable,  and 
made  for  the  sake  of  the  resulting  trust.     Jbid. 

5.  Same,  Same.  Continuance  qf  debtor^s  bunneat.  A  stipulation  may  be 
made  for  the  continuance  of  the  debtor's  business  by  the  assignee, 

-   where  it  is  intended  to  aid  in  winding  up  the  debtor's  business,  and 
more  effectually  to  promote  the  interest  of  the  creditors.    Ibid. 

6.  Prrference  among  creditors.  A  party  in  failing  circumstances  may  sell 
his  property,  and  apply  the  entire  proceeds  of  the  sale  to  the  payment 
of  one  of  his  creditors,  in  preference  to  the  others.  The  fact  that  the 
sale  was  made  to  relatives,  and  that  the  property  was  left  in  his  pos- 
session, will  not,  of  itself,  render  the  sale  fraudulent,  if  it  was  made 
in  good  faith,  and  for  a  fair  price.     Ocoee  Bank  vs.  NeUon  et  als,  186. 

7.  Deed  of  trust.  Description  of  properly.  A  deed  of  trust,  which  con- 
veys all  the  interest  of  the  assignor  in  the  real  estate  of  his  deceased 
father,  is  not  so  vague  and  uncertain  as  to  render  the  assignment 
void.  The  titles  of  the  father  are,  in  effect,  referred  to  for  the  quan- 
tity and  description  of  the  property.  McQavock  j*  W\fe  vs.  Deery 
et  als.,  and  Gordon  vs.  Deery  et  als.,  265- 

8.  Same.  Future  advancements.  An  assignment  may  be  made  to  secure 
future  advancements  and  contingent  debts.  The  only  question  that 
properly  arises  in  such  a  case,  is  the  bona  fides  of  the  transaction.  lb. 

9.  Same.  Recitations  of  subsequent  deed.  A  creditor,  who  has  been  se- 
cured by  a  deed  of  trust,  cannot  be  bound  by  the  provisions  or  recita- 
tions of  a  later  deed,  to  which  he  was  not  a  party,  and  in  which  refer- 
ence is  made  to  the  first  assignment;  but  these  recitations  give  notice 
to  the  parties  of  the  pre-existing  deed.    Ibid. 

10.  A  purchase  of  property,  made  to  aid  a  debtor  to  defeat  his  creditors, 
cannot  stand ;  but  will  be  set  aside,  in  favor  of  the  latter,  as  a  fraud 
upon  their  right.  Frances  Boils  vs.  George  Boils  and  J.  R.  Sanders, 
284. 
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11.  A  conveyance  for  bona  fide  ereditorsy  as  against  Judgment  creditorsj  vests 
no  title  in  the  trustee.  A  coxiTeyance  by  trust  deed,  to  secure  bona  fide 
creditors,  Tests  no  title  in  the  trustee  as  against  a  judgment  creditor, 
and  a  sale  made  by  him  of  the  land  included  in  the  deed,  even  if  the 
judgment  is  obtained  subsequent  to  the  conTCjance,  unless  the  deed  is 
registered  befere  the  judgment  is  obtained.  Joseph  j*  R,  P.  Birdwell 
vs.  John  Cain  et  als.,  801. 

12.  Where  land  is  conveyed  with  covenants  of  general  warranty  in  truet, 
and  the  deed  is  registered  after  a  sale  of  the  land  conveyed,  and  the 
cestui  que  trust  redeem  it  after  the  sale,  whether  with  his  own  or  the 
trustee's  money,  co-instanter  the  title  inures  and  passes  to  the  trustee, 
and  the  deeds  and  trust  therein  enumerated,  become  as  efficacious  as 
if  the  sale  had  never  been  made  by  the  judgment  creditor :  See  Hen- 
derson et  als,  vs.  Overton,  2  Yer.,  894-397;  Gookin  et  als.  vs.  Graham 
et  als.,  5  Hum.,  480-484.     Ibid. 

18.  The  incumbrance  of  a  judgment-,  though  superior  to  a  conveyance 
under  the  registry  laws,  does  not  render  it  fraudulent:  See  1  Swan, 
616-518,  Dickson,  lessee,  vs.  Collins.     Ibid. 

14.  A  purchase  made,  or  a  trust  taken,  bona  fide,  t.  e.,  such  as  are  not 
within  the  Statute  against  fraudulent  conveyances,  whether  pending 
the  general  lien  of  the  judgment,  or  anterior  thereto;  and  a  fortiori, 
if  made  or  taken  before  the  judgment  exists,  does  not,  by  reason  of 
the  non -registration  of  the  deed,  become  infected  with  turpitude;  and 
if  it  be  registered  before  other  creditors  acquire  liens  upon  the  prop- 
erty embraced  in  the  deed,  as  to  them,  it  takes  effect  from  its  date,  and 
they  cannot  call  in  question  its  validity.      Ibid. 

15.  A  sale  of  land  included  in  a  trust  deed,  and  after  its  registration  and 
redemption  under  a  judgment  and  sale  that  was  a  prior  lien,  made 
subsequent  to  the  registration,  and  anterior  to  the  redemption,  is 
void,  and  passes  no  title  to  the  purchaser.  The  legal  title  then  being 
in  the  trustee,  and  the  equitable  title  of  the  cestui  que  trust,  if  any  be 
had,  was  not  subject  to  levy  or  sale,  under  a  fi,  fa.,  at  law.  The  mo- 
mentary seizure  in  lien  during  the  transit  of  the  title  to  the  trustee 
during  the  redemption,  was  not  a  thing  upon  which  the  lien  of  a  judg- 
ment could  attach;  and  this  is  especially  so  of  a  redemption,  as  was 
this,  made  with  the  money  of  the  trustee.  The  title  was  in  him,  and 
out  of  him,  by  one  and  the  same  act.  If  redeemed  by  him,  the  law, 
without  any  rest  or  abiding  of  the  title,  cast  it  upon  the  trustee:  See 
Huffaker  vs.  Bowman,  4  Sneed,  89,  and  Stow  vs.  Tifftt,  15  Johns.,  458. 
A  trustee  may  purchase  the  property  conveyed  to  him,  if  he  pay  a  full 
and  equitable  consideration,  and  thereby  acquire  a  valid  legal  title; 
and  this,  in  legal  effect^  divests  the  bargainor  of  all  interest,  legal  and 
equitable,  in  the  property  conveyed.      Ibid. 
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16.  Faiiure  to  state  amount  of  debt  by  aangnee.  In  an  assignment,  an  omis- 
sion to  state  the  respective  amounts  dae  preferred  creditors,  or  bjr 
mistake,  stating  a  less  amount  than  is  really  due  a  creditor,  if  there 
be  nothing  else  to  impeach  the  fairness  and  bona  fides  of  the  transac- 
tion, neither  the  validity  of  the  deed,  nor  the  security  designed  for  the 
creditor  whose  debt  is  omitted  to  be  specified,  will  be  affected  thereby. 
Barcro/t,  Beaver  j*  €h,  et  als.  vs.  Snodgrats  et  als.,  480. 

17.  The  clause  in  this  assignment  conferring  upon  the  trustee  unlimited 
discretion,  as  to  <  terms  and  conditions"  of  the  sale,  and  putting  it  in 
his  power  to  delay  for  '^eighteen  months'*  before  he  could  be  forced  to 
make  a  sale,  is  contrary  to  the  established  legal  and  equitable  rights 
of  the  firm,  and  cannot  be  allowed.     Ibid, 

FRAUDS,  STATUTE  OF. 

1.  Mitchell  sold  to  Seward  &  Scales,  for  the  consideration  of  $8,696.50, 
a  tract  of  land  described  in  the  deed  by  metes  and  bounds,  contain- 
ing five  hundred  and  twenty  one  acres.  After  the  deed  was  made, 
the  parties,  differing  as  to  the  quantity  of  land  embraced  in  the  tract, 
made  a  parol  agreement,  that  it  should  be  sunreyed  by  Gillespie,  and 
if  there  were  more  than  fiye  hundred  and  twenty-one  acres  the  yen- 
dees  should  pay  for  the  excess,  at  the  rate  of  $16  50  per  acre,  that 
being  the  price  at  which  the  sale  was  made,  and  if  less,  then  the  ven- 
dor should  pay  for  the  deficiency  at  the  same  rate.  There  was  an 
excess  of  fifty-seven  acres;  for  this  excess,  the  present  suit  was 
brought,  and  a  recovery  had,  for  $1,079.00.  Held,  that  the  contract, 
or  promise  sued  upon,  was  not  for  the  sale  of  land,  so  as  to  require  a 
writing  under  the  Statute  of  frauds,  but  a  subsequent  collateral  agree- 
ment, in  relation  to  the  price,  which  was  binding  by  parol,  and  to 
which  the  Statute  can  have  no  application.  Seward  j*  Scales  vs.  Jft(- 
cheU^  87. 

2.  Parol  contract  to  buy  land  for  speculation,  and  to  have  a  share  in  the 
profits,  not  void,  A  parol  contract  between  two  parties,  in  which  one 
party  agrees  to  buy  lands  for  the  other,  who  is  to  sell  them,  and  pay 
to  the  first  party  one  fourth  of  the  profits,  is  not  void  by  the  Statute 
of  frauds.    Harben  vs.  Congdon^  221. 

8.  Parol  Lease  'of  Land,  for  more  than  a  year,  void.  A  parol  lease 
for  more  than  a  year,  cannot  be  enforced,  being  within  the  Statute  of 
frauds.  Such  a  lease  is  good  for  one  year.  If  the  tenant  hold  over, 
the  landlord  may  elect  to  treat  him  as  a  tenant,  ftom  year  to  year, 
and  recover  the  value  of  the  premises,  as  upon  a  lease  from  year  to 
year.    Shepherd  j*  Mitchell  vs.  Jas.  F,  Cummings,  854. 

4.  Same,  Tenant  must  give  notice  to  terminate  the  lease,  A  lease,  void  by 
the  Statute  of  frauds,  as  to  its  duration,  will  regulate  the  terms  of  the 
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tenancy.  In  respect  to  the  rent,  the  time  of  the  year  Tvhen  the  tenant 
is  to  quit,  etc.  And,  if  the  tenant  holds  over  after  the  expiration  of 
his  term,  without  making  a  new  contract,  he  holds  npon  the  former 
terms ;  and  the  relation  between  the  parties  will  be  that  of  a  tenancy, 
from  year  to  year;  and  each  party  must  giye  the  other  reasonable 
notice  of  an  intention  to  terminate  the  estate.    Ibid. 

6,  Same.  Tenant  continuing  in  poMesnon^  bound  /or  entire  pear.  If  a 
tenant,  under  a  Yoid  lease  by  the  Statute  of  frauds,  continue  in  posses- 
sion after  the  second  year  commences,  without  putting  an  end  to  the 
relation,  the  landlord  is  entitled  to  rent  for  the  whole  year.    Ibid. 

See  Trusts  and  Trusties. 

FREEDOM. 

See  Slaves. 

GAMING. 

1.  Consideration.  Conveyance  for ^  void.  Sharp  conyeyed  to  Talliaferro 
a  lot,  in  consideration  that  the  latter  had  won  the  lot  from  the  former, 
upon  a  bet,  or  wager,  made  between  them,  touching  the  result  of  a 
general  election.  Held,  that  the  conveyance  in  this  case,  is  a  nullity, 
and  Sharp  is  still  seized  of  the  estate  in  tho  land  in  exactly  the  same 
manner,  and  to  the  same  extent,  as  if  such  conTeyance  had  never  been 
executed  by  him ;  and  could  recover  possession  again  in  an  action  of 
ejectment,  or  go  into  a  court  of  equity  and  have  the  void  deed  deliv- 
ered up  and  cancelled,  as  being  a  cloud  upon  his  title.  The  land 
being  still  the  property  of  Sharp,  his  creditors  can  subject  it  to  the 
satisfaction  of  their  claim  against  him.  Johnston  Williams  vs.  John 
H.  Talliaferro  and  Sharp,  87. 

2.  Same,  Same.  Betting  on  elections^  gaming.  By  our  Statute,  *'betting 
on  elections"  is  declared  to  be  "gaming."  And  by  the  Act  of  1799, 
ch.  8,  every  species  of  gaming  contract  is  declared  to  be  illegal  and 
void,  and  every  promise,  agreement,  bill,  bond,  or  other  contract,  and 
every  "conveyance  or  lease  of  bond"  founded  upon  a  gaming  consid- 
sideration,  is  made  absolutely  void.    Ibid. 

GIFT. 

See  Slavery. 

GRANT. 

See  Land  Law. 

GUARDIAN  AND  WARD. 

Ward^  right  to  land  purchased  with  their  money.    If  a  guardian  par- 
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chase  land  with  the  funds  of  his  wards,  they  ma  j,  on  arriTing  at  their 
majority,  elect  to  take  the  land  or  the  money;  and  there  is  do  differ- 
ence, in  principle,  whether  he  was  guardian  at  the  time  he  purchased 
the  land,  or  was  at  the  time  of  the  payment,  and,  as  guardian,  rested 
their  funds  in  the  land.  Gannaway  and  Wtfe  et  als.  ts.  Jame*  A.  Tar- 
pUy  et  als.,  672. 

HUSBAND  AND  WIFE. 

1.  Wi/e't  Real  EsiaU.  Mechanic*^  Lien.  The  husband  cannot  charge 
the  real  estate  of  the  wife,  for  money  expended  by  him  in  making 
improyements  thereon;  neither  can  the  mechanic,  who  expended  his 
money  and  labor  on  the  wife*s  property,  at  the  instance  of  the  husband 
alone.  And  the  rule  is  the  same,  whether  there  is  a  general  owner- 
ship in  the  wife,  or  whether  she  has  a  separate  estate  in  the  land. 
Jame$  W.  Hughu  ts.  Thonuu  PeUrt  and   Wife,  G9. 

2.  Same,  Same.  Haw  liable /or  her  eontracU.  In  order  to  charge  the 
real  estate  of  a  married  woman  with  her  contracts,  or  engagements, 
there  must  be  proof  of  an  express  agreement  and  intention  to  create 
such  a  charge:  it  cannot  be  made  liable  by  implication.     Ibid, 

8.  JSquitable  Title.  Creditor i.  It  is  immaterial  upon  what  grounds  an 
equitable  title  to  property  was  vested  in  the  wife,  whether  by  the 
husband,  by  way  of  settlement,  or  by  the  Tender,  under  his  procure- 
ment. It  would  be  good  in  any  CTent,  except  against  creditors.  J?ay- 
Ub»  ts.  Elcan  j*  Ballets,  96. 

4.  Same.  Wife's  separate  property^  husband's  creditors  cannot  avail  them' 
selves  of  non-registration  of  w\fe's  title.  When  personal  property  is 
conveyed  directly  to  the  wife,  free  from  the  marital  rights  of  the  hus- 
band, the  husband  holds  the  property  as  trustee  of  the  wife.  The  non- 
registration of  the  wife's  title,  can  only  be  taken  adrantage  of  by  the 
creditors  of  the  donor,  and  is  of  no  benefit  to  the  creditors  of  the  hus- 
band.    Harris  ts.  Union  Banky  152. 

5.  Alimony.  Land  sold  to  prevent  alimony.  A  husband  cannot  defeat 
his  wife's  right  to  alimony  in  his  land,  by  selling  it  before  an  injunc- 
tion issues,  to  one  who  had  knowledge  that  she  had  filed  her  bill  for 
diTorce  and  alimony,  and  that  a  fiat  for  an  injunction  had  been  grant- 
ed.   Frances  Boils  ts.  Boils  and  J.  R.  Sanders,  284. 

6.  A  feme  covert  has  no  authority  to  enter  into  any  description  of 
contract  during  the  coTcrture  on  her  own  account,  so  as  to  incur  any 
legal  liability  thereon,  ali  hough  she  is  entitled  to  sue,  together  with 
her  husband,  upon  coTcnants  or  other  engagements  that  may  hare 
been  entered  into  with  her.  The  husband  will  be  held  liable  upon 
her  contracts,  proTided  he  appear  exp.  essly  or  impliedly  to  hare  sane- 
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tioned  what  she  has  done,  she  being  treated  as  his  agent  in  making 
the  contract  Even  in  the  case  of  a  debt  entered  into  by  the  wife,  in 
her  own  name,  with  the  plaintififs,  the  covenants  cannot  be  enforced 
either  against  her  or  her  husband,  (she  not  being  bound,  and  having 
no  power  to  bind  him,  without  a  power  of  attorney,)  although  the  cove- 
nants of  the  wife  may  be  enforced  against  the  other  party  to  the  deed 
in  a  joint  action  by  the  husband  and  wife.    John  Catron  vs.    Wctrren  ' 

^  Moore,  858. 

7.  If  the  other  party  have  done  work  and  labor,  or  rendered  service,  or 
supplied  goods  upon  the  faith  of  a  covenant,  for  payment  or  remu- 
neration therein  contained,  he  is  entitled  to  sue  the  husband 
upon  a  quantum  meruit  for  a  reasonable  compensation  for  any- 
thing done  under  the  deed,  the  same  as  if  the  deed  had  never  been  in 
existence,  if  it  can  be  shown  that  the  husband  expressly  or  impliedly 
sanctioned  what  she  had  done:  and  for  this  purpose,  as  in  case  of  a 
simple  contract,  no  power  of  attorney  is  requisite.  And  whether  the 
engagement  be  with  or  without  writing,  if  no  authority  from  the  hus- 
band can  be  shown,  the  contract  does  not  bind  him,  and  it  cannot  be  ^ 
enforced  against  the  wife  by  reason  of  the  coverture.     Ibid.  .  *f^ 

8.  Same.  Neeeuariee.  If  goods  furnished,  or  the  work  done  for  the 
wife,  are  not  necessaries,  the  presumption  of  law  is,  that  the  husband       ^ 

i  did  not  authorize  or  assent  to  her  contract,  and  upon  an  action  for 
the  price,  the  plaintiff  must  prove  affirmatively,  that  the  debt  was 
contracted  on  the  express  or  implied  authority  of  the  husband.  It 
is  the  office  of  the  jury  to  decide  from  the  facts  in  each  case,  whether 
they  indicate  an  assent  by  the  husband  to  the  contract  of  the  wife. 
It  will  be  a  very  material  fact  whether  the  goods  furnished,  or  work 
performed,  came  to  the  use  of  the  husband,  or  was  enjoyed  by  him. 
Ibid. 

9.  Same^  If  the  wife  purchase  goods,  or  order  work  to  be  done,  and  the 
husband,  by  any  act  precedent  or  subsequent,  ratify  the  contract,  by 
assenting  thereto,  he  will  be  liable,  whether  the  goods  or  work  were 
for  himself,his  children,  or  his  family.     Ibid, 

10.  Same.  If  goods  or  work,  although  they  have  not  come  into  the  hands 
of  the  husband,  or  to  his  use,  are  known  to  have  been  ordered  by  the 
wife,  and  he  make  no  objection  to  her  use  and  enjoyment  of  them,  or 
give  the  parties  working  or  furnishing,  no  intimation  of  his  disap- 
proval, he  will  be  held  to  have  adopted  and  sanctioned  the  expendi- 
ture, unless  she  have  a  separate  income^  which  she  can  expend  free 
from  the  control  of  the  husband.    Ibid. 

11.  Deedqf  a  feme  sole  before  marriage^  but  after  contract  to  marry,  is  not 
necessarily  void.    The  disposition  of  her  property  by  a  wife  after  a 
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contract  of  marriage,  and  before  it  has  been  solemn ized|  is  not,  as  a 
matter  of  course,  to  be  set  aside,  because  the  hasband  was  not  a  party, 
or  priyy  thereto,  bat  each  case  is  to  be  determined  by  its  own  peculiar 
circumstances.  It  is  well  settled,  that  if  a  conyejance  be  made  bj  a 
woman  in  the  discharge  of  the  moral  duty  of  providing  for  the  chil- 
dren of  a  former  marriage,  it  will  not  be  considered  a  fraud  upon 
the  intended  husband,  though  it  had  been  concealed  from  him.  Jfor- 
tha  Green  et  als.  ts.  John  T,  OoodaU  and  Wife,  404. 

12.  Marital  rights  of  Husband.  Upon  the  marriage  of  a  feme  who  is 
the  owner  of  a  life  estate  in  slayes,  the  husband  occupies  the  same  re- 
lation to  the  property  as  the  wife,  and  is  subject  to  the  same  trusts 
and  obligations  with  which  she  is  chargeable,  anterior  to  the  marriage; 
and  when  let  into  possession,  he  becomes,  by  law,  as  husband,  in 
yirtue  of  the  marriage,  only  the  owner  of  his  wife's  life  estate,  and 
does  not  acquire  a  greater  interest,  unless  it  can  be  shown  that  his 
wife  has  a  greater  estate.    Ibid 

13.  A  parol  gift  or  sale  of  slaves^  with  delivery  of  posussioUy  perfects  the 
title  to  the  donee.  A  feme  sole,  having  the  immediate  title  to  slayes, 
makes  a  gift  or  sale  of  them  without  writing,  accompanied  by  the 
actual  deiiyery  of  possession:  the  husband,  by  his  subsequent  mar« 
riage,  acquires  no  title  to  these  slaves.  It  would  be  absurd  to  hold, 
that  because  the  gift,  instead  of  being  in  parol,  was  by  deed,  it  must 
lose  its  effect,  not  being  registered.    Ibid. 

14.  Tenant  by  CoarUsy.  Remainder.  A  husband  cannot  be  a  tenant  by 
courtesy  of  a  remainder,  or  reversion  expectant  of  an  estate  of  free- 
hold, unless  the  particular  estate  fall  in  during  coverture.    Prater  and 

Wife  et  als.  vs.  Hoover  et  als.,  644. 

15.  Sale  of  feme  cover  fs  lands.  The  Act  of  1849,  ch.  86,  (Code,  sec.  8481,) 
provides  that  the  husband  cannot  sell  his  interest  in  his  wife*8  land 
during  her  life,  without  her  joining  in  the  conveyance  in  the  manner 
prescribed  by  law,  by  which  married  women  shall  convey  lands. 
Held,  that  the  spirit  and  intention  of  this  is,  thsAfeme  coverts  shall  not 
be  deprived  of  the  use  and  enjoyment  of  their  real  estate  by  any  act 
of  their  hutband^  or  by  his  creditors^  without  her  solemn  and  free  con- 
currence in  the  mode  prescribed  by  law.      Ibid. 

1.  Wife.  Editable  estate.  Tenant  by  courtesy.  Where  the  wife  has  an 
equitable  estate  in  land,  in  the  hands  of  a  trustee  to  receive  the  rents 
and  profits,  and  pay  the  same  to  her  and  her  heirs,  with  a  power  vest- 
ed in  her  by  decree  to  declare  by  deed  or  Will,  the  uses  and  trusts  for 
which  said  trustee  should  hold  said  land,  but  died  without  executing 
said  power.  Having  given  birth  to  children,  by  said  husband,  capa- 
ble of  inheriting,  the  husband  surviving  her,  becomes  tenant,  by 
courtesy,  of  the  estate.    The  right  of  the  husband  to  his  courtesy,  can 
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only,  in  such  cases,  be  excluded  by  some  proyisioa  in  the  deed,  Will, 
or  decree,  creating  her  equitable  estate,  showing  that  such  was  the 
intention.  Harvey  and  Eliza  Baker  ts.  Frederick  S.  HeUkell  et 
als.,  641. 

ILLEGITIMATES. 

Who  inherit  their  estatee.  By  the  common  lav,  illegitimate  brothers  or 
sisters  cannot  inherit  from  a  legitimate  half  brother.  The  Acts  of 
1819,  ch.  18,  and  1861,  ch.  89,  and  Code,  sec.  2428,  changes  the  com- 
mon law,  so  far  as  to  allow,  when  an  illegitimate  dies  intestate,  with- 
out wife  or  children,  or  mother  living,  then  his  estate  shall  go  equally 
to  his  brothers  and  sisters,  by  his  mother,  or  to  the  descendants  of 
such  brothers  or  sisters.  The  lawful  i8>ue  of  the  same  mother  take 
equally  with  the  unlawful  brothers  and  sisters  of  the  illegitimate  de- 
ceased intestate,  but  the  illegitimate  do  not  inherit  from  the  legitimate. 
Jcu.  Woodward,  Ex'r,  ys.  Sarah  Duncan  et  als.,  562. 

INTEREST. 

See  Banks, 
JURISDICTION. 

See  Circuit  Covbt. 
LAND  LAW. 

1.  Grant*.  Errors  in  the  ealU  corrected.  The  law  corrects  the  errors  in 
the  calls  of  a  grant^  and  by  supplying  the  proper  calls,  makes  the 
grant  conform  to  the  entry  and  survey  upon  which  it  is  founded. 
Dyer  vs.  YaieSj  136. 

2.  Same.  Sale  of  the  land  by  the  boundaries  in  the  grant.  When  the  land 
for  which  the  grant  was  obtained  is  sold,  and  the  boundari  s  given  in 
the  deed  conform  to  the  calls  in  the  grant,  the  purchaser  will  take  all 
the  land  embraced  within  the  calls  given  in  the  survey  and  entry. 
Ibid. 

8.  New  boundary.  How  estabUthed^  A  new  boundary  line  may  be  estab- 
lished by  marking  a  tree  at  each  terminus,  without  any  intermediate 
marks,  which  will  control  a  pre  existing  boundary,  if  assented  to  and 
acted  upon  mutually  by  the  parties.     Ibid, 

4.  EntailmenL  Devise  for  the  benefit  of  a  daughter  and  her  bodily  heirs. 
Act  1862,  eh.  91.  Code,  see.  2008.  Act  of  1784,  eh.  22,  sec  5.  Code^ 
sec.  2007.  A  devise  of  land,  *'for  the  benefit  of  my  daughter,  Jane, 
and  her  bodily  heirs/*  is  operative  to  invest  the  daughter  with  an  es* 
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late  in  fee  simple.  The  Act  of  1852,  ch.  91^K;opied  into  the  Code, 
sec.  2008 — ^has  no  application  to  this  kind  of  a  devise.  By  the  North 
Carolina  Statute  of  1784,  ch  22,  sec.  5 — which  is  re-enacted  by  the 
Code,  sec^  2007 — estates  tail,  general  and  special,  are  entirely  abol- 
ished.    MiddUion  ys.  Smith  and  W\fe^  144. 

b.  Acts  of  1851-2,  ch.  152,  tec,  2.  Codey  tee.  8!i3.  Againtiwham  an  ac- 
tion of  «!jectment  will  lie.  The  rule  of  the  common  law,  that  the  de- 
fendant must  be  shown  to  have  been  in  possession  of  the  premises  at 
the  time  the  action  was  commenced,  has  been  so  far  changed  by  the 
Acts  of  1851-2,  ch.  152,  sec.  2,  that  a  person  claiming  a  legal  title  to 
land,  though  not  in  possession  thereof,  against  another  having'  a  legal 
title  to  the  same  land,  is  subject  to  be  sued  in  ejectment,  upon  the 
naked  ground  of  his  adverse  claim :  (See  Code,  sec.  328.)  This  Act 
has  no  reference  to,  or  bearing  upon,  the  Statute  of  limitations. 
Smith  vs.  LeCj  549. 

6.  Occupant's  Improvements.  Grant /or,  void  without  thirty  days*  notice. 
An  entry  and  grant  covering  an  occupant's  improvements  is  utterly 
void,  by  the  Act  of  1824,  ch.  — ,  sec.  6,  for  failure  to  give  the  thirty 
days'  notice  required  by  the  Statute,  so  far  as  they  interfere  with  or 
include  any  portion  of  the  inclosure  of  the  occupant;  and  the  efrect 
is  the  same  as  if  the  inclosure  had  been  especially  included  by  the 
calls  of  the  entry  and  grant  of  plaintiff,  and  the  improvement  re- 
mains, in  legal  contemplation,  vacant,  until  subsequently  entered  by 
the  occupant. 

See  County  Court. 
LANDLORD  AND  TENANT. 

1.  Parol  lease  qf  land  for  more  than  a  year  void,  A  parol  lease  for  more 
than  a  year  cannot  be  enforced,  being  within  the  Statute  of  frauds. 
Such  a  lease  is  good  for  one  year.  If  the  tenant  hold  over,  the  land- 
lord mny  elect  to  treat  him  as  a  tenant,  from  year  to  year,  and  re- 
cover the  value  of  the  premises,  as  upon  a  lease  from  year  to  year. 
Shepherd  and  JUitchell  vs.  Jas.  F,  Cumminysj  854. 

2.  Same.  Tenant  must  give  notice  to  terminate  the  lease.  A  lease,  void  by 
the  Statute  of  frauds,  as  to  its  duration,  will  regulate  the  teims  of  the 
tenancy,  in  respect  to  the  rent,  the  time  of  the  year  when  the  tenant 
is  to  quit,  etc.  And  if  the  tenant  holds  over  after  the  expiration  of 
his  term,  without  making  h  new  contract,  he  holdi  upon  the  former 
terms;  and  the  r^ation  between  the  parties  will  be  that  of  a  tenancy 
from  ^ear  to  year,  and  each  party  must  give  the  other  reasonable  no- 
tice of  an  intention  to  terminate  the  estate.    Ibid. 

8.     Same.      Tenant   continuing  in  possession  bound  for  entire  year.     If  a 
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tenant,  under  a  Toid  lease  by  the  Statute  of  frauds,  continue  in  pos- 
session after  the  second  year  commences,  without  putting  an  end  to 
the  relation,  the  landlord  is  entitled  to  rent  for  the  whole  year.     Ihid. 

LIEN. 

« 

1.  Of  Livery  Stable  Keepert,  In  the  absence  of  a  special  agreement, 
a  ViTery  stable  keeper  has  no  lein,  by  the  general  law,  upon  a  horse 
delivered  to  him  to  be  fed  and  kept.    Saint  vs.  Smith, 

CuHom  in  a  particular  place.  Nor  can  such  a  lien  be  created  by 
the  force  of  any  usage  prevailing  in  a  particular  town  or  city. 
But  to  acquire  the  force  of  law,  such  usnge  or  custom  rou^t  have  been 
eetabliaked,  and  have  become  general,  so  that  a  presumption  of  knowl- 
edge by  the  parties,  can  be  said  to  arise.    Ibid. 

LUNATIC. 

See  Unsound  Mind. 

MARRIAGE. 

1.  Presumption  in  favor  of  same.  The  rule,  that  parties,  by  cohabitation, 
acknowledgment,  and  reputation,  having  held  themselves  out  to  the 
world  as  man  and  wife,  will  be  presumed  in  law  to  be  such,  and  are 
estopped  from  denying  its  legality,  in  order  to  defeat  any  liabilities 
arising  out  of  the  marital  relation,  applies  with  equal  force,  in  all 
civil  cases,  as  against  each  other,  as  it  does  to  third  parties.  Johnson 
et  ale.  vs.  Johnson,  G26. 

2.  Same.  And  though,  in  a  trial,  the  fact  be  disclosed,  that  the  ceremony 
by  which  the  parties  first  took  upon  themselves  the  marital  relation, 
was  so  wanting  in  some  of  the  essentials  required  by  the  Statute,  as 
to  render  the  same  void ;  yet,  after  long  cohabitation,  from  motives  of 
public  policy  and  morality,  and  the  consequential  rights,  obligations, 
and  duties,  growing  out  of  it^  the  law  will  conclasively  presume  a 
subse^ent  legal  marriage.     Ibid, 

MARRIAGE  CONTRACT. 

1.  Constrticdon  of  Writings.  A  and  B,  in  contemplation  of  marriage, 
which  was  soon  after  consummated,  entered  into  a  marriage  contract. 
It  provided  that  all  the  property  of  every  kind,  should  be  secured  to 
i(,  and  returned,  if  she  survived ;  and  A  agreed  that  at  his  death, 
should  B  survive  him,  she  shall  have  one-sixth  part  of  all  his  personal 
property,  or  choses  in  action,  which  he  may  die  possessed  of,  or  enti- 
tled to,  and  no  more,  saving  and  reserving  the  right  of  dower.  Short- 
ly after  the  marriage,  A  died,  leaving  a  Will,  in  which  he  gave  his 
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widow  all  her  property,  and  a  life  estate  in  two  slaves  and  the  home 
place.  The  widow  did  not  dissent  from  the  Will.  Held,  that  the  tes- 
tator could  not,  hjr  his  Will,  affect  the  binding  force  of  the  ante-nuptial 
settlement,  and  the  widow  was  entitled  to  ouc-sixth  of  the  personal 
estate  secured  to  her  in  the  contract;  and  the  right  to  dower  in  his 
re&l  estate  is  r<*8erTed,  in  cnse  of  intestacy,  or  where  there  is  a  Will, 
and  the  provisions  made  are  unsatisfactory,  and  she  dissents  in  proper 
time.  She  is,  therefore,  not  entitled  to  dower,  by  force  of  the  con- 
tract, properly  construed,  nor  by  law,  as  there  is  no  intestacy,  nor 
dissent  from  the  Will.     Elizabeth  WilUamt  ts.  Jesse  Gray  et  als,  104. 

2.  Will,  suction.  When  the  provisions  in  the  testator's  Will,  in  favor 
of  his  widow,  differ,  and  are  in  conflict  with  their  ante-nuptial  con- 
tract, hhe  may  claim  under  either.  If  under  the  latter,  she  must  sur- 
render the  bequest  under  the  former.  She  cannot  claim  both  under, 
and  against,  the  Will,  but  must  make  her  election.  Being  entitled  to 
full  information,  as  to  her  rights,  she  will  not  be  required  to  elect 
until  an  account  is  taken.     Ibid. 

MECHANIC'S  LIEN. 

1.  Wife  8  Real  Estate.  The  husband  cannot  charge  the  real  estate  of  the 
wife,  for  money  expended  by  him  in  making  improvements  thereon; 
neither  can  the  mechanic,  who  expended  his  money  and  labor  on  the 
wife's  property,  at  the  instance  of  the  husband  alone.  And  the  rule 
is  the  samo,  whether  there  is  a  general  ownership  in  the  wife,  or 
whether  she  has  a  separate  estate  in  the  land.  James  W.  Hughes  vs. 
Thomas  Peters  and  W\fe^  69. 

2.  Same.  Same.  How  liable  for  her  eoniraets.  In  order  to  charge  the 
real  estate  of  a  married  woman  with  her  contracts,  or  engagements, 
there  must  be  proof  of  an  express  agreement  and  intention  to  create 
such  a  charge  ;  it  cannot  be  made  liable  by  implication.    Ibid. 

8.  How  construed.  The  mechanics'  lien  is  a  pecular  one,  differing  from 
other  liens — must  be  strictly  construed.  The  limitAtion  prescribed  by 
the  Statute,  one  year,  is  intended  for  the  benefit  of  the  creditors,  of 
the  owners  of  the  property,  and  purchasers  from  them,  to  protect 
them  from  fraud  and  injury,  by  the  operation  of  this  secret  lien.  It 
is  incumbent  upon  the  mechanic  seeking  to  avail  himself  of  the  lien, 
to  make  out  a  case,  cleaily  within  the  provisions  of  the  Statute. 
Lvter  and  Daniel  vs.   Cobb  et  als,  525. 

4.  When  the  lime  of  Uen  begins  to  run.  Intervening  rights.  When  the 
contract  is  entire— building  substantially  finished;  and  is  treated  by 
all  parties  as  complete — though  some  unimportant  parts  be  not  com- 
pleted— if  the  time  limited  by  the  Statute  is  suffered  to  elapse,  befora 
these  unimportant   things  are  done,  more  especially,  if  intervening 
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rights  hare  attached  in  favor  of  a  third  party  in  the  meantime,  the 
lien  cannot  be  successfuUj  asserted.     Ibid. 

5.  Can  be  enforced  upon  a  lot  held  and  owned  for  a  term  of  years.  By 
sec.  1918  of  the  Code,  a  lien  is  given  upon  a  lot  of  ground,  or  tract  of 
land,  on  which  a  house  has  been  erected,  built,  or  repaired,  by  special 
contract  with  the  owner  or  agent^  in  favor  of  the  mechanic  or  under- 
taker, &c.  Held,  that  where  the  owner  for  a  term  of  years,  has  a 
house  built  upon  the  land  which  he  holds  by  lease,  the  mechanic,  or 
builder,  has  a  lien  on  said  term,  for  the  payment  and  satisfaction  of 
the  fame — the  tenant,  for  the  term,  being  the  owner  for  the  term  as 
much  as  the  tenant  in  fee  is  of  the  reversion,  and  is  liable  for  the  im- 
provements made  during  the  term,  the  same  as  the  owner  in  fee  in  a 
like  case.  A  Court  of  Chancery  will  order  a  sale  of  the  term,  to  satis- 
fy the  mechanic  or  undertaker  s  lien.  Allei/  ^*  Bush  vs.  JB.  Lanier 
et  als,  6 10. 

MANDAMUS. 

See  County  Court. 

MISTAKE. 

See  Kecohd. 
MOTION. 

See  County  Court  Clerk.     Sheriff.' 

POWER  OP  ATTORNEY. 

See  Registration. 

NEW  COUNTY. 

1.  When  an  individual  may  enquire  into  the  validity  of.  A  citizen  and 
tax-payer  of  a  county,  from  which  a  portion  of  its  territory  is  taken 
to  form  a  new  county,  may  file  his  bill  to  inquire  into  the  validity  of 
the  act  creating  the  new  county,  if  he  does  so  before  the  new  county 
becomes  so  organized  as  to  become  a  political  corporation.  Benjamin 
F,  Bridgenor  et  als.  vs,  John  H.  Rodgers  et  als.,  250. 

2.  Same.  When  a  County  may.  A  county,  in  its  corporate  character, 
whose  territory  has  been  reduced  below  626  square  miles,  or  her  qual- 
ified voters  below  1,000,  may  come  into  a  Court  of  Equity,  even  after 
a  new  county  has  been  organized,  and  have  her  territory  or  voters  re- 
stored to  her  by  decree  of  the  Court  f'and  this  is  so,  whether  the  ter- 
ritory or  voters  have  been  reduced  by  the  formation  of  a  new  county, 
or  changing  the  line,  and  attaching  a  portion  of  one  county  to  an- 
other.   Ibid. 

44 
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3.  Same.  Constitutional  rights.  Before  a  portion  of  a  new  county  will 
be  restored  to  the  county  from  which  it  was  taken,  it  moat  clearly  ap- 
pear, by  an  actual  measurement  of  the  territory  of  the  old  county,  and 
an  enumeration  of  its  Yoters,  that  her  constitutional  rights  have  been 
invaded.     Ibid, 

NEW  BOUNDARY. 

See  Land  Law. 
OMISSION. 

See  Bills  and  Notes. 
OCCUPANT'S  CLAIM. 

See  Land  Law. 
PARTITION. 

1.  County  Court.  GeneralJurisdiction.  Presumption,  By  the  Act  of  1787, 
ch.  17,  the  County  Court  is  possessed  of  general  jurisdiction  in  ctises 
of  partition.  The  doctrine  is,  that  its  proceedings  will  be  presumed  to 
be  correct,  in  the  absence  of  proof  to  the  contrary,  when  they  are  col- 
laterally brought  in  question.  And  this  presumption  has  greater  force 
after  a  long  interval  of  time,  (twenty  years,)  since  the  partition  was 
made.     Paulina  Wilcox  ts.  Robert  Cannon,  869. 

2.  The  Act  of  1787  does  not  require  the  fact  that  Commissioners  for  par- 
tition were  sworn,  to  appear  in  their  report.  The  Act  of  1787  does  not 
require  the  fact  that  '^the  Commissioners  having  been  sworn,"  shall 
be  recited  in  their  report,  (the  usual  course,)  or  be  made  to  appear 
upon  the  record.     Ibid, 

3.  Same.  The  Act  merely  directory.  The  requirement  of  the  Act  is 
merely  directory,  and  the  silence  of  the  record  in  regard  to  the  matter, 
or  the  failure  to  establish  the  fact,  in  any  mode,  will  not  affect  (he 
validity  of  the  partition,  if  the  substantial  requirements  of  the  Statute 
have  been  complied  with.     Ibid. 

See  County  Court. 
PAROL  SALE  OF  LAND. 

See  Sale  of  Land,  1,  2,  8,  4,  5. 
PARTNERS. 
1.      Surviving  partner.     Power  to  sell  land  or  personalty.     Upon  the  con- 
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struction  of  oar  Act  of  1784,  cb.  22,  sec.  6,  it  was  held,  in  the  case  of 
McAlister  v«.  Montgomery,  3  Haywood,  94,  that  the  property  remains 
in  the  suryivor  until  the  partnership  be  settled;  and  in  the  meantime, 
sales  of  land  for  the  purposes  of  business,  are  as  valid  as  sales  of  per- 
sonal property,  under  the  same  circumstances.  Nothing  in  the  Act 
referred  to,  or  other  Acts,  gives  support  to  the  assignment  of  the  real 
estate  by  the  surviving  partner,  in  the  present  case.  Barcroft^  Beaver 
^  Co.  et  als.  vs.  Snodgraas  et  als.,  430. 

2.  In  the  ease  of  Lasscll  vs.  Tucker,  5  Snecd,  1,  maintains  the  doctrine 
that  one  partner,  in  the  absence  of  the  other,  may  make  a  valid  as- 
signment of  all  the  partnership's  effects,  for  the  payment  of  the  debts 
of  the  firm.  The  question  as  to  the  power  to  give  preferences,  and 
the  effect  of  the  dissent  of  the  other  partner  to  such  an  assignment, 
was  not  in  the  case.  In  this  State,  these  are  still  open  questions,  and 
in  regard  to  them  the  law  can  scarcely  be  said  to  be  settled.     Ibid. 

3.  After  ditgolution  by  death,  survivor  cannot  a^iign  partnerthip  property. 
After  a  dissolution  of  a  partnership  by  the  death  of  one  member,  the 
surviving  members  have  no  authority  to  make  assignment  of  all  the 
partnership  effects,  real  and  personal,  to  a  trustee,  with  preference  to 
some  of  joint  creditors,  the  partnership  being  insolvent.     Ibid, 

TAYMENT. 

1.  In  what  currency  to  be  paid.  Custom  may  determine  the  true  sense  qf 
words  used.  Where  the  currency  in  which  a  bill  or  note  is  to  be  paid 
is  not  mentioned,  the  law  presumes  it  to  be  the  currency  of  the  coun- 
try where  it  is  to  be  paid.  The  intention  of  the  parties  may  be  inter- 
preted from  the  custom  or  usage  of  the  place  where  the  note  is  made. 
A  note  made  in  England  for  one  hundred  pounds,  would  mean  one 
hundred  pounds  Sterlfng;  and  if  a  note  for  the  same  sum  were  drawn 
in  London,  payable  in  Boston,  it  would  bo  construed  to  be  for  one 
hundred  founds  of  the  lawful  currency  of  Massachusetts.  Williamson 
vs.  Smith  tj-  Walker,  1. 

2.  Bank  Notes.  Current,  convertible  bank  paper  is  money,  and  a  receipt 
of  such  by  the  Sheriff  is  a  satisfaction  of  the  execution,  unless  the 
creditor  object  before  the  reception  of  it.  Ilaynes  et  als.  vs.  Bridge^ 
Townley  cj*  Co.,  32. 

3.  Sheriff.  Voluntary  payment  of  judgment  by  Sheriff.  If  a  Sheriff  vol- 
untarily, and  without  any  request  to  do  so  by  a  defendant,  discharge 
a  judgment,  by  paying  it  with  his  own  money,  ho  has  no  remedy, 
either  in  law  or  equity,  by  which  to  compel  the  defendant  to  refund 
the  amount  so  advanced.     Smith  vs.  Herman  et  als.,  141. 

PETITION. 

See  Wills,  19.    County  Court  Clerk. 
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1.  Proper  judgment  when  demurrer  u  overruled.  Code,  Sees.  2936,  2937, 
29.38  and  3107.  By  sec.  2930  of  the  Code,  a  party  against  whom  a 
judgment  on  demurrer  is  rendered,  mny  plead  over,  as  a  matter  of 
right,  without  waiving  the  benefits  secured  by  his  demurrer.  The 
proper  judgment,  therefore,  against  him  is  respondeat  ouster;  and  by 
sec.  2937  of  the  Code,  a  writ  of  inquiry  may  issue  immediately,  and 
be  executed  the  samo  term.  By  sec.  2938,  if  ihe  demurrer  is  without 
cause,  terms  mny  be  imposed,  not  exceeding  the^  costs  of  the  action. 
The  Supreme  Court,  by  sec.  3167,  is  required  to  give  such  judgment 
as  should  have  been  rendered  in  the  inferior  Court,  and  shall  issue 
execution  without  fi procedendo,  except  where  the  damages  to  be  as- 
sessed are  uncertain,  in  which  case  the  cause  must  be  remanded  for 
further  proceedings.      WiUiamson  vs.  Smith  ^  Walker^  1. 

2.  The  want  of  a  plea  or  issue  constitutes  at  most  but  an  error  in  the 
judgmept,  but  does  not  render  it  void,  or  affect  the  authority  of  the 
Slieriff  to  execute  writs  issued  upon  it.  James  T.  Doyle  vs.  Robert  L. 
Smith,  K\ 

3.  Damages.  Variance  in  vrit  and  declaraiion.  In  an  net  ion  of  debt, 
where  the  writ  states  the  amount  of  damages,  but  the  damages  are 
left  blank  in  the  declaration,  this  defect  is  cured  by  the  verdict  of  a 
jury,  or  by  a  final  judgment  by  default.  Williams  vs.  Bank  of  Ten- 
nesseej  43. 

4.  On  a  note  that  fell  due  on  the  1st  of  September,  the  declaration  aver- 
red  that  when  the  note  became  due  and  payable,  according  to  its  tenor 
and  effect,  to-wit:  "on  the  14th  day  of  September,  1858,  the  plaintiff 
cause  the  same  to  be  presented,  &c."  The  material  and  traversible 
part  of  the  averment  is,  that  when  the  note  became  due  and  payable, 
payment  was  demanded.  Held,  that  the  Appellate  Court  will  presume 
that  it  appeared  to  the  Circuit  Judge,,  in  the  note  and  prolest,  that  the 
demand  was  made  at  the  proper  time,  especially  where  it  appears  from 
other  averments  in  the  declaration,  that  the  demand  was  made  on  the 
Ist  of  September,  not  on  the  14th,  and  that  this  latter  date  is  a  cleri- 
cal error,  and  may  be  considered  as  amended.     Ibid. 

b.  Errors  in  calculation.  The  writ  laid  the  debt  of  the  plaintiff  at  |;1500, 
and  the  judgment  is  $1501.85  debt,  and  §07  damages.  This  is  not  a 
reversible  error,  in  the  absence  of  a  bill  of  exceptions :  See  6  Snecd, 
569.     Ibid. 

6.  Pleas  '*tn  short.'*  Sections  2906,  2913,  2883.  On  the  same  day  that 
the  plaintiff  filed  his  declaration  in  this  case,  the  following  words  ap- 
pear to  have  been  written  thereon,  viz:  '^Defendants  plead  non-as- 
sumpsit, payment  and  set  off,"  and  the  names  of  defendants'  attorneys 
signed  thereto,  underneath  which  the  words  ''Replication  and  issue" 
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were  written  and  signed  by  plaintiffs'  attorney.  Held,  that  under  the 
provisions  of  the  Code,  sees.  2906,  2918,  2882  and  2883,  a  plea  "in 
short"  is  frivolous^  and  is  to  be  treated  as  a  nullity;  and  it  is  the  im- 
perative duty  of  the  Court,  whenever  the  question  shall  properly  arise, 
to  disregard  such  a  plea,  and  ta  order  it  to  be  stricken  out,  or  render 
judgment  as  if  no  such  plea  had  been  put  in,  either  on  the  motion  of 
the  adverse  party,  or  of  its  own  motion,  unless  the  party  had  shown 
a  meritorious  defense,  and  a  sufficient  excuse  for  not  having  availed 
himself  of  it  in  the  proper  form,  and  at  the  proper  time.  G.  M.  Grant 
et  als.  vs.  II.  T.  Jenningt  et  als.,  53. 

7.  Same,  Bad  before  trials  not  after  verdict.  The  plaintiff  is  not  pre- 
cluded, by  his  acceptance  of  such  pleas,  from  afterwards  disregarding 
thorn,  at  any  time  before  proceeding  to  trial.  But  if  he  go  to  tiial 
upon  such  issues,  and  the  Court,  regardless  of  the  positive  injunction 
of  the  Statute,  shall  tolerate  them  in  doing  so,  objection  to  such  plead- 
ing cannot  be  taken,  after  verdict,  by  either  party.     Ibid. 

8.  Pleas  of  son  assault  demense^  and  not  guilty.  Where  son  assault  de- 
viense  is  pleaded,  together  with  the  plea  of  not  guilty,  the  latter  plea 
puts  the  plaintiff  upon  proof  of  every  material  allegation  in  the  de- 
claration.    Cogdell  vs.  Yeit,  230. 

9.  Submission  to  arbitration  a  discontinuance.  Waiver.  An  agreement  to 
submit  the  subject  matter  of  the  suit  to  the  award  of  arbitrators  is  a 
discontinuance  of  the  cause.  The  defendant  may  avail  himself  of 
such  discontinuance  by  motion;  but  if  he  fails  to  make  his  motion  at 
the  proper  time,  or  files  exceptions  to  the  award,  and  has  the  case 
placed  upon  the  trial  docket,  he  precludes  himself  from  insisting  upon 
a  discontinuance.  A  defendant  cannot  avail  himself  of  the  discontin- 
uance in  such  a  case,  by  a  plea  of  puis  darrein  continuance.  Snodderly 
vs.  Weaver^  2o0. 

10.  Bailees  may  be  sued  on  an  implied  contract^  or  in  case  or  trover.  The 
bailor,  in  some  cases,  has  an  election  to  sue  on  the  bailee's  implied 
contract,  or  to  waive  the  contract,  and  to  resort  to  case  or  trover,  ac- 
cording to  the  nature  of  the  injury.  Trover  will  not  be  on  the  ground 
of  the  negligence  of  the  bailee,  but  for  a  wrongful  assumption  of  the 
right  of  property,  by  delivering  it  to  a  third  person  without  authority. 
This  amounts  to  a  conversion.     Colyar,  Trustee^  ^c,  vs.  Taylor ^  372. 

11.  Decree  of  Supreme  Court  only  changed  by  bill  or  review  or  by  re- 
hearing. A  decree  pronounced  by  the  Supreme  Court,  settling  rights 
of  parties,  can  only  be  changed  by  re-hearing  at  the  same  term,  or  by 
bill  of  review  afterwards,  in  proper  time  and  form.  Prater  and  Wife 
et  als.  Vs.  Hoover,  544. 
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12.  Banks,  Branch  name  of  same.  Though  the  branch  of  an  incorporated 
Bank  may  not  prosecate  a  suit  in  its  branch  name,  yet  it  has  a 
distinct  corporate  existence  and  authority,  by  which  it  may  contract 
for  and  acquire  the  ownership  of  property,  the  title  to  which  becomes 
Tested  in  the  principal  Bank,  in  whose  name  a  suit  can  be  maintained 
for  its  recovery.  Bank  of  Tennessee,  use  of,  i^c,  vs.  John  Burke  et  als. 
623. 


13. 


Corporation.  Misnomer,  A  misnomer  of  a  corporation  in  a  grant 
or  obligation,  does  not  destroy  or  defeat  the  same,  nor  prevent  a  re- 
covery upon  it  in  its  true  name,  if  such  true  name  be  shown  by  pro- 
per averment  and  proof.     Ibid. 

14.  Attachment  bond.  Suit  on.  Principal  and  security.  Baker  filed 
his  attachment  bill  against  Jennings,  and  Norris  became  his  se- 
curity upon  the  bond  for  the  attachment,  conditioned  that  the  suit 
should  be  prosecuted  with  effect,  and  in  case  of  failure  thereof,  would 
well  and  truly  pay  and  satisfy  all  damages  that  should  be  awarded  or 
recovered  against  him  -"-  -)^  *  in  any  suit  or  suits  which  may  be  here- 
after brought  for  wrongfully  sueing  out  said  attachment.  Held,  that 
the  security  could  be  joined  with  the  principal,  in  an  action  on  the 
bond  for  damages  in  wrongfully  sueing  out  the  attachment.  Robert 
Jennings  vs.  Joiner  ^  Norris,  G46. 

PRESUMPTION. 

See   County    Court.     Chancery  Practice.     Registration.    Evi- 
dence,   Marr  vs.  Gilliam,  486. 

PRINCIPAL  AND  AGENT. 

3.  Notice  to  Agent  or  Engineer,  Company  bound  by.  Notice  to  an 
agent  in  the  transactions  in  which  he  is  employed,  and  within  the 
scope  of  the  authority  confided  to  him,  is  notice  to  the  principal,  and 
applies  equally  to  a  corporation  as  to  a  natural  person.  Therefore,  if 
either  the  road  or  machinery  was  defective,  and  that  fact  was  known 
to  the  engineer,  that  would  be  knowledge  on  the  part  of  the  company. 
Nashville  ^  Chattanooga  R.  R.  Co.  vs.  Elliott,  611. 

PRIVY  EXAMINATION. 
See  Registration. 

RAILROAD  COMPANY. 

1.  Act  1858,  eh,  44,  Code,  Sec.  1169,  not  Retrospective,  In  an  action 
against  a  Railroad  Company,  for  killing  stock,  previous  to  the  passage 
of  the  Act  of  the  2d  of  March,  1858,  ch.  44,  Code,  sec.  1160,  the  Act 
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cannot  have  sach  a  retrospective  construction,  as  to  embrace  this  case. 
Thomas  C.  Home  vs.  Memphis  4*  Ohio  Railroad  Co.j  72. 

2.  Evidence.  Onis  probandi.  Proof  of  injury  to  the  plaintiff,  or  his 
property,  vill  throw  upon  defendant  the  burthen  of  showing  that  he 
exercised  all  the  care  which  he  was  bound  to  do.    Ibid. 

3  Same.  Agent^  engineer  and  employe^  when  toiineeses.  Section  1169 
of  the  Code,  declares  that,  "when  Railroad  Companies  are  sued  for 
killing  or  injuring  stock,  the  burthen  of  proof  that  the  accident  was 
unavoidable,  shall  be  upon  the  Company;  and  the  engineer,  agent, 
or  employe,  of  the  Company,  shall,  in  no  case,  be  a  witness  for  it." 
Held,  that  this  Statute  imposes  no  new  or  additional  duties  on  the 
Railroad  Companies,  over  and  above  what  the  common  law  of  this 
State,  when  applied  to  their  operations,  demanded;  and  upon  any 
proper  rule  of  construction,  cannot  be  held  to  exclude  any  witness, 
other  than  the  particular  engineer,  agent,  or  employe,  whose  tortious 
act,  or  carelessness  and  negligence  are  drawn  in  question  in  tho 
case,  and  for  which  he  would  be  liable,  even  to  the  Company,  if  the 
latter  should  fail  in  the  action.    Ibid, 

4.  General  Statutes.  How  construed.  Where  the  provisions  of  a  Stat-* 
ute  are  general,  it  is  subject  to  the  control  and  order  of  the  common 
law.  In  all  doubtful  matters,  where  the  language  of  a  Statute  is 
expressed  in  general  terms,  it  is  to  receive  such  a  construction  as  may 
be  agreeable  to  the  rule  of  the  common  law  in  cases  of  that  nature; 
for  it  is  not  to  be  intended,  that  the  common  law  was  to  be  altered 
•further,  or  otherwise,  than  tho  Act  expressly  declared,  or  it  would 
have  so  said.  This  is  especially  so,  as  to  a  Statute  against  common 
rights,  or  repugnant  to  reason.  By  this  rule  of  construction,  it  can 
not  be  held  that  a  new  rule  of  evidence  was  intended  to  be  introduced 
by  the  Statute,  whereby  a  multitude  of  witnesses,  before  competent, 
are  rendered  incompetent.     Ibid, 

6.  Witness.  Release  of.  By  this  Statute,  the  common  law  rule,  enabling 
a  party  to  make  a  witness  competent,  by  a  release,  is  not  interfered 
with,  or  changed.    Ibid. 

6.  Liability  of  Railroads  for  injury  to  passengers  and  their  servants.  Rail- 
road companies  are  held  bound  to  the  highest  degree  of  care  and  dili- 
gence; and  are  responsible  for  all  injuries  to  passengers,  resulting 
from  the  slightest  negligence,  or  want  of  skill  or  prudence.  But,  as 
to  servants  or  employes  of  the  company,  the  rule  is  dilferent.  They  are 
presumed  to  know  that  there  are  extraordinary  dangers  inseparable 
from  such  service,  which  human  care  and  foresight  cannot  always 
guard  against,  and  they  voluntarily  incur  these  unknown  perils  in- 
cident to  the  service.     Nashville  ^  Chattanooga  R,  R.  Co.  vs.  Elliott. 
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7.  Same.  What  will  excuse  injuries  to  their  employes.  A  railroad  com- 
pany is  bound  to  see  that  the  road  is  in  good  order,  and  safe  ;  and 
that  the  engines,  &c.,  are  perfect  and  properly  constructed,  according 
to  (he  present  state  of  the  art,  and  to  have  competent  and  prudent  en- 
gineers. If  the  road  and  machinery  are  safe  and  perfect,  and  by  ac- 
cident, a  servant  of  the  company  is  injured,  in  the  absence  of  any 
fault  or  negligence  on  their  part,  they  will  not  be  responsible  for  sach 
injury ;  but  if  the  injury  was  occasioned  by  any  imperfection  in  the 
road  and  machinery,  or  associating  him  with  other  servants  wanting 
in  ordinary  skill  or  care,  or  other  culpable  negligence,  then  the  com- 
pany would  be  liable  to  him  for  injuries.     Ibid. 

8,  Notice  to  Agent  or  Engineer.  Company  hound  by.  Notice  to  an  agent 
in  the  transaction  in  which  he  is  employed,  and  within  the  scope  of 
the  authority  confided  to  him,  is  notice  to  the  principal,  and  applies 
eqally  to  a  corporation  as  to  a  natural  person.  Therefore,  if  either 
the  road  or  machinery  was  defective,  and  that  fact  was  known  to  the 
engineer,  that  would  be  knowledge  on  the  part  of  the  company.    Ibid. 

See  Carriers. 

RECORD. 

1.  Mistakes  apparent  on  the  face  of  the  record.  By  common  law,  and 
by  virtue  of  the  Act  of  185C,  ch.  70,  sec  2,  the  Circuit,  Chancery,  or 
Supreme  Courts  of  this  State,,  have  the  power  to  correct  errors  appa- 
rent upon  the  face  of  the  record,  at  any  term  after  final  judgment. 
This  power  to  be  exercised  at  the  discretion  of  the  Court,  has  always 
been  allowed  to  correct  the  mistakes  of  the  Clerk,  where  such  mistakes 
are  apparent  on  the  face  of  the  record.     JElliot  vs.  Cochran,  889. 

2.  MiMake  of  facts  or  errors  in  judgment  in  point  of  lawj  existing  in  the 
decree,  are  beyond  the  reach  of  the  Court.  Errors  of  judgment  in  point 
of  law  existing  in  the  decree,  or  unwarrantable  deductions  of  fact,  if 
any  exist,  arc  beyond  the  reach  of  the  Court.  The  law  of  the  decree, 
as  well  as  its  conclusions  upon  the  testimony  in  the  case,  constitute 
the  deliberate  judgment  of  the  Court  in  the  case,  and  cannot  be 
changed;  they  do  not  stand  upon  the  same  ground  as  the  clerical  er- 
rors or  omissions  of  the  Clerk.     Ibid. 

REDEMPTION.  , 

1.  Redemption.  Right  to,  one  of  strict  law.  The  right  of  redemption  is  one 
of  strict  law,  and  if  the  law,  authorizing  it,  be  not  complied  with, 
nothing  is  acquired,  and  the  estate  remains  with  the  purchaser. 
Farnsworth  vs.  Howard  <5'  Arnold^  215. 

2.  Same.     In  a  tender^  the  money  must  be  actually  present.     Tender.     In 
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order  to  support  an  averment  of  a  tender  of  money,  the  parly  must 
show,  that  the  precise  sum,  or  more,  was  actually  produced,  and 
offered  to  be  paid  to  the  party  sought  to  be  paid.  It  must  be  actually 
present,  and  capable  of  immediate  delivery,  if  the  purchaser  were 
willing  to  receive  it.  It  is  not  sufficient,  if  it  be  in  bags,  held  under 
the  party's  arm,  and  not  laid  on  the  table,  or  otherwise  actually 
offered;  if  it  be  in  the  next  room,  up  stairs,  or  it  be  a  mile  off,  and 
can  be  borrowed  and  procured  in  live  minutes,  or  being  a  bank  check, 
if  it  bo  not  actually  done,  it  is  not  sufficient.  See  Greenleaf  £v.,  sec. 
602-3;  and  4  Hum.,  490.     Ibid. 

3.  Money  need  not  be  produced,  if  the  party  refuse  to  receive  it;  otherwise^ 
if  he  demands  more  than  is  tendered.  The  production  of  the  money  is 
dispensed  with,  if  the  party  is  ready  and  willing  to  pay,  and  is  about 
to  produce  the  money,  but  it  is  prevented  by  the  party  to  whom  the 
money  is  going  refusing  to  receive  it.  But  his  bare  refusal  to  receive 
the  amount  proposed,  and  demamiing  more,  is  not,  of  itself,  sufficient 
to  excuse  an  actual  tender.     Ibid. 

4.  A  purchaser  of  land,  sold  subject  to  redemption,  cannot  require  of  the 
party  having  the  right  to  redeem  that  he  shall  pay  the  amount  bid, 
and  a  debt  which  has  been  assigned  to  him  after  his  purchase,  unless 
the  amount  has  been  actually  put  upon  the  land,  under  the  redemp- 
tion laws.     Ibid. 

0.  Sale  of  Land  by  Sheriff.  Fraud  to"  return  on  fi.  fa.  more  than  bid  at 
sale.  Akins  became  the  purchaser  of  Woods'  land,  at  Sheriff's  sale, 
for  $50,  and,  with  Chilcoat,  advanced  the  bid  to  $181.05,  after  the  day 
of  sale,  and  before  the  return  of  the  fi.  fa.  Held,  that  this  was  a 
fraud  upon  the  right  of  the  defendant  to  redeem  the  land,  and  no  legal 
light  can  grow  out  of  it.      Wood  vs.  Chilcoat^  428. 

6.  Bona  fide  creditor.  Advance  bid.  Sees.  2127-32  of  Code  By 
the  Act  of  1812,  ch.  G,  sec.  G,  it  is  provided  that  where  a  bona  fide 
creditor  of  the  judgment  debtor  shall  become  the  purchaser  of  any 
real  estate,  at  execution,  or  other  sale,  he  may,  within  twenty  days 
after  such  sale,  make  an  advance  on  his  bid.  This  right  is  given  alone 
to  a  bona  fide  creditor  of  the  person  whose  land  is  sold ;  for  by  the  last 
clause  of  the  9th  Act,  it  is  expressly  declared  that  in  no  case  shall  the 
holder  or  claimant  of  the  land  sold  increase  his  bid  against  the  debtor, 
or  any  bona  fide  creditor,  offering  to  redeem  the  real  estate,  except  as 
provided  in  this  Act:   See  Code,  sees.  2127-2132.    Ibid. 

REGISTRATION. 

1.  Evidence.  Clerk's  certificate.  Before  an  instrument  that  by  the  laws 
of  this  State  is  required  to  be  registered,  can  be  read  in  evidence  be- 
fore the  Courts,  the  Clerk,  in  his  certificate  Of  acknowledgment  be- 
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fore  him,  must  follow  the  form  of  certificate  prescribed  bj  Section 
2043  of  the  Code.  The  object  of  the  law  being  to  establish  a  uniform 
rule  for  the  authentication  of  all  instruments  required  to  be  regis- 
tered, irreopectiTe  of  whether  thej  were  made  and  acknowledged,  or 
proved,  within  or  without  the  limits  of  the  State.  JR.  B,  Bone  ys. 
Samuel  B.  Greenlee^  29. 

2.  Same.  Therefore,  where  the  Clerk  of  the  County  Court  of  Burke 
County,  North  Carolina,  in  making  his  certificate  of  acknowledgment 
upon  a  power  of  attorney,  failed  to  insert  that  he  was  '^personally 
acquainted ''  with  the  maker,  the  same  was  not  properly  authentica- 
ted, and  could  not  be  read  in  eTidcnce  in  the  Courts  of  this  State. 
Ibid. 

3.  0/  Foreign  Bills  of  Sale.  There  is  no  provision  in  our  Registration 
Laws,  requiring  that  conveyances  of  slaves  in  trust,  coming  from 
another  State,  shall  be  registered  here  to  give  them  validity,  even 
ogainst  purchasers  and  creditors.  Charlotte  C.  Baylese^  by  next 
Friend,  vs.  George  II.  Elcan  ^  John  Y.  BayUst^  96. 

4.  Same,  Wif^e  separate  property^  husband's  creditors  cannot  avail  them- 
selves of  non-registration  of  wife^s  title.  When  personal  property  is 
conveyed  directly  to  the  wife,  free  from  the  marital  rights  of  the 
husband,  the  husband  holds  the  property  as  trustee  of  the  wife.  The 
non-registration  of  the  wife's  title,  can  only  be  taken  advantage  of  by 
the  creditors  of  the  donor,  and  is  of  no  benefit  to  the  creditors  of  the 
husband.     Harris  vs.  Union  Bank,  152. 

5.  Title  Bond.  Act  of  1881.  The  Act  of  18P.1  requires  the  registration 
of  title  bonds,  but  it  is  only  void  for  want  of  registration  as  to  the 
creditors  of  the  grantor;  as  between  the  parties,  it  is  valid  without 
registration.  The  grantee  may  transfer  his  equitable  interest,  either 
by  a  written  assignment  of  the  title  bond,  or  by  a  parol  delivery 
thereof,  bona  fide,  and  for  an  adequate  consideration  paid.  The  reg- 
istry Act  has  no  application  to  such  transfer,  or  assignment.  Ocoee 
Bank  vs.  Nelson  et  als.,  186. 

6.  Privy  Examination  of  Femes  Covert.  Act  of  1833.  The  Act  of  1883, 
prescribes  a  set  form  for  the  certificate  of  a  privy  examination  of  a 
married  woman  ;  and  no  material  fact,  made  necessary  by  the  law, 
will  be  implied.  A  certificate,  that  *<  th(^  said  Jane  Henderson  ac- 
knowledged the  same  to  be  her  act  and  deed,  and  declared  that  she 
had  willingly  signed,  sealed  and  delivered  the  same,  and  that  she 
wished  not  to  retract  it,'*  is  fatally  defective.  Henderson  j"  Beeson  vs. 
Rice  ^  Gaines,  223 

7.  Of  Deed,    AcU  of  1819  and  1827,  ch.  69,  and  1831,  ch.  90.    It  has 
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uniformly  been  held,  prior  to  the  Act  of  1819,  and  subsequently  there- 
to, under  the  Acts  of  1827,  ch.  59,  and  1831,  ch.  90,  that  as  between 
the  partietj  registration  was  not  necessary,  and  that  the  deed  took 
cifect  from  its  delivery,  eren  as  to  land  in  a  Court  of  equity.  The 
deed  was  efficacious  upon  its  execution,  as  to  slaves,  and  other  per- 
sonal property.  "Whether  in  a  Court  of  law  or  equity,  it  operated 
without  registration.  ifarMa  (rre«n  et  als.  vs.  John  T.  Goodell,and 
Wife,  404. 

8.  A  deed  regiitered  for  thirty  years,  the  law  presumes  has  been  done  on 
legal  authority.  The  Act  of  1827  applies  to  deeds  executed  anterior  to 
its  passage,  as  well  as  to  those  to  be  made  in  future;  and  so  far  re- 
peals or  modifies  the  Act  of  1819,  as  to  restore  the  established  law, 
making  registration  between  the  parties,  unnecessary,  and  enables 
the  deed  to  retain  its  effect  from  its  delivery,  provided  the  rights  of 
creditors  and  bona  fide  purchasers  are  not  affected  by  the  registration. 
The  deed  in  this  case,  had  been  registered  for  more  than  thirty  years. 
The  law  presumes  it  to  have  been  registered  on  legal  authority,  with- 
out regard  to  the  form  of  certificate  of  probate,  although  the  contrary 
may  appear  on  the  face  of  the  papers,  as  it  seems  only  to  have  been 
proven  by  one,  instead  of  two;  attesting  witnesses.     Ibid, 

See  Husband  and  Wife. 

RENT. 

See  Landlord  and  Tenant. 

RE-OPENED  BIDDINGS. 

Sale  by  Decree  of  Court,  When  the  biddings  may  be  re- opened.  Be- 
fore the  confirmation  of  a  sale  made  by  decree  of  Court,  the  biddings 
may  be  opened  on  slight  grounds;  an  advance  on  the  price  bid  at  the 
sale,  is,  of  itself,  a  sufficient  cause.  But  after  the  sale  is  confirmed, 
and  the  title  vested,  an  advance  of  price,  alone,  is  not  sufficient;  there 
must  have  been  some  trust  or  confidence  reposed  in  the  purchaser,  or 
some  misconduct  or  fraud  on  his  part,  to  justify  the  Court  in  re-open- 
ing the  biddings.    J.  A,  «j*  C,  W,  Coffin  vs.   WaUer  Carruth  etals.,  194. 

RESIDUARY  FUNDS. 
See  Assets. 

ROADS. 

The  County  Court  is  bound  to  pay  a  citizen  damages  for  opening  a  road; 
and  it  may  he  compelled,  by  mandamus,  to  do  so.  A  second  class  road 
was  established  on  the  lands  of  defendant,  Jefferson,  by  the  County 
Court  of  Williamson,  and  a  jury  of  review  appointed  to  assess  dam- 
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ages,  who  report efl,  assefslng  d.imaires  at  ^2'jO.  The  Coantj  Coart, 
on  iDOtioD,  refu;ied  to  paj  damages  to  Jcfiferson.  Held,  that  the  Coan- 
ty  was  bound  to  paj  in  snch  case,  and  npon  refaaal  to  do  so,  Jeffer 
son  was  clearly  entitled  to  a  peremptory  mnndtim^i^,  (Sec.  '>?7of  Code,) 
to  enforce  the  payment.  This  section  of  the  Cole  gives  the  remedy, 
by  mandamusj  incumbent  by  law  upon  the  County.  Justices  of  Will- 
ianuon  ts.  Jfffertorij  419. 

SALE  OP  LAND. 

1.  Parol  ioU  of  land.  Poasenition  under  a  ditsfizin.  Where  lands  were 
derised  to  a  number  of  persons,  as  tenants  in  common,  and  it  is  ver- 
bally agreed  between  them,  that  one  of  them  should  give  up  his  share, 
for  a  certain  consideration,  to  the  other  devisees,  who  thereupon 
enter  upon  his  share,  and  exclude  him  from  possession,  is  held  to  be 
a  disseizin  of  such  devisee.     Hilton  vs.  Duncan  and  Wife,  313. 

2.  Same,  A  purchaner  of  land  by  parol  in  potseaion,  cannot  sue  for  the 
purchase  money  until  the  ward  or  heirs  sue  for  the  possession.  Statute 
of  lAmitation.  Where  A  purchases  land  of  B,  by  parol  contract,  and 
goes  into  possession  of  it,  and  the  owner  does  not  disavow  the  contract, 
or  disturb  the  purchaser  in  his  possession,  he  could  not  sue  to  recover 
the  purchase  money  paid  for  the  land.  And  until  the  vendor,  or  his 
heir,  disavows  the  verbal  contract,  and  sues  the  purchaser  for  the 
land,  he  has  no  cause  of  action  to  recover  the  purchase  money;  and  the 
Statute  of  limitations  does  not  begin  to  run  against  the  purchaser  un- 
der a  void  sale  of  land,  until  the  right  to  sue  accrues  to  him.     Ibid. 

3.  Same,  Same.  This  Court  held,  in  the  case  of  Sneed  et  als.  vs.  Brad- 
ley et  als.f  4  Sneed,  page  801,  that  a  verbal  contract  for  land  is  not 
entirely  void,  but  could  be  completed  by  the  voluntary  consent  of  the 
parties;  and  whilst  the  vendor  is  able  and  willing  and  ready  to  per- 
form his  parol  agreement,  the  purchaser  c^in  maintain  no  action  to 
recover  back  the  consideration  paid.  And,  a  fortiori,  this  must  be  so, 
where  the  purchaser  still  retains  the  use  and  possession  of  the  land. 
Ibid. 

4.  Same,  decision  of  sale.  A  Court  will  order  the  re-payment  of  purchase 
money  J  and  declare  a  lien.  In  cases  of  the  sale  of  land,  that  are  void, 
and  the  vendor  cannot  be  compelled  to  a  specific  performance  of  the 
contract  and  sale,  but  resists  it,  and  the  contract  is  rescinded,  a  Court 
of  Chancery  has  the  power,  as  an  incident  to  the  recision,  to  order  a 
re-poymcnt  of  the  purchase  money,  and  declare  a  lien  upon  the  land, 
to  secure  its  payment.     Ihid. 

5.  Same.  Same.  A  purchaser  of  land  upon  parol  contract,  may  recover 
the  purchase  money  and  interest  upon  a  bill  for  a  specific  execution, 
to  which  the  Statute  is  set  up  as  a  defense ;    and  as  against  the  ven- 


INDEX.  701 

SALE  OP  LAHfB— Continued. 

dors,  it  will  declare  a  lien  on  (he  land  agreed  to  be  conveyed;  or  at 
law  the  money  may  be  recovered  in  an  action  of  indebitatus  cuswnpsitj 
or  debt.     Ihid, 

6.  The  rule  is  well  settled,  and  presumed  to  be  known  to  every  purcha- 
ser of  real  property,  that  in  the  absence  of  fraud,  his  only  indemnity^ 
(in  case  of  failure  of  title,)  depends  upon  the  covenants  in  his  deed, 
hnd,  if  he  accepts  a  deed  without  sufficient  covenants  for  his  security, 
and  there  be  no  elements  of  fraud,  or  mistakes,  or  other  equity  in  the 
transaction,  he  takes  the  title  at  his  own  risk,  and  is  without  remedy, 
either  in  law  or  equity,  in  case  of  failure  of  the  title.  Prom  this  es- 
tablished principle  of  law,  and  the  common  usage,  with  us,  of  requir- 
ing general  covenants,  it  would  seem  that  the  vendor's  refusal  to  give, 
and  the  purchaser's  agreement  to  accept,  a  deed,  without  such  cove- 
nants, furnish  a  reasonable  ground  of  presumption  of  mutual  knowl- 
edge, or  at  least  of  suspicion  of  some  defect  of  title.  The  refusal  of 
the  vendor,  (unless  satisfactorily  explained,)  to  take  upon  himself  the 
ordinary  liabilities  in  such  cases,  is  sufficient  to  put  every  one,  of  or- 
dinary prudence,  upon  inquiry  as  to  the  sources  and  validity  of  the 
titlo  thus  brought  under  suspicion  by  the  vendor's  declining  to  give 
the  general  covenant  usual  in  such  cases.  This  presumption,  especi- 
ally when  coupled  with  the  additional  one,  arising  from  the  intimate 
relations  between  the  defendant  and  Allman,  and  the  means  of  knowl- 
edge open  to  the  former,  as  to  the  circumstances  and  condition  of  the 
latter,  arc  facts,  sufficient  to  charge  the  defendant  with  constructive, 
if  not  actual,  notice  of  the  trust  attached  to  the  property  in  favor  of 
the  complainants.     Lowry  et  als.  vs.  Brown  et  als.,  45C. 

SALE  OF  PERSONAL  PROPERTY. 

1.  When  title  passes.  Johnson  sold  to  Bush,  his  cotton  crop  of  185?,  at 
32.60  per  hundred  lbs.,  in  the  seed.  The  vendee  was  to  furnish  the 
wagon  and  teams,  and  the  vendor  was  to  deliver  the  cotton  at  the  gin 
of  Curric,  and  payment  to  be  made  at  the  gin  weight.  Five  bales  had 
been  made,  and  some  of  them  marked  with  the  initials  of  Bush,  when 
Barfield  levied  on  them,  as  the  property  of  Johnson.  Held,  that  the 
title  to  the  five  bales  had  passed  out  of  Johnson,  and  vested  in  Bush, 
and  could  not  be  seized  as  the  property  of  Johnson.  C.  B.  Bush  vs. 
Ira  G.  Barfield,  92. 

2.  Savie.  Sale  absolute  without  payment  or  delivery.  When  everything 
the  vendor  has  to  do  with  the  goods,  is  complete,  the  contract  of  sale 
becomes  absolute,  without  actual  payment,  or  delivery,  and  the  pro- 
perty, and  the  risk  of  accident  to  the  goods,  vests  in  the  vendee.     Ibid. 

SCIRE  FACIAS. 

Sujgestion   of  devastavit.      A    scire    facias     against    an    administra- 
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tor,  to  snow  cause  why  an  execution  rf«  bonis  propries  should 
not  issue  against  him,  is  erroneous  unless  it  suggests  a  devastavit 
Graham,  AdmWy  vs,  RuhU  et  als.,  170. 

SEALED  INSTRUMENTS. 

AuOiority  to  sign  another's  name.  The  authority  to  sign  another  person's 
name  to  a  sealed  instrument,  must  be  in  writing  under  seal,  and  no 
previous  parol  assent,  or  subsequent  adoption,  will  bind  the  party 
whose  name  is  signed,  unless  the  instrument  be  acknowledged  and  re- 
delivered. The  law  upon  this  subject  was  correctly  laid  down  in 
Turbeville  &  Darden  vs.  Ryan,  1  Hum.,  113.  George  W,  Cain  vs. 
Nancy  Heard,  Admx,  163. 

SEDUCTION. 

Reputation  of  the  person  at  the  time  of  seduction  to  be  looked  to.  The 
material  inquiry,  in  an  action  of  damages  for  seduction,  is,  what  vras 
the  standing  and  reputation  of  the  party  seduced  before,  and  at  the 
time  of,  her  seduction.  If  any  other  person  than  the  defendant  had 
had  intercourse  with  the  party  seduced,  prior  to  her  seduction  by  the 
defendant,  and  that  fact  was  unknown  to  defendant  and  the  public  ut 
the  time  of  the  seduction,  then  such  prior  intercourse  cannot  be  looked 
to  by  the  jury  in  mitigation  of  damages.  Lee  vs.  Henderson,  Admin- 
istrator, 14C. 

See  EviDENCB. 
SHERIFF. 

1.  Wrongful  disposition  of  note  received  for  collection.  When  a  SheriiF 
receives  a  note  for  collection,  and  uses  it  in  payment  of  his  own  debt, 
instead  of  collecting  the  money  due  upon  it,  there  is  no  remedy  by 
motion  against  him,  and  his  securities  are  not  responsible  for  the  act. 
Uaynes  et  als.  vs.  Bridge,  Tovmley  ^   Co.,  32. 

2.  Discharge  of  Debtor  s  liability.  The  actual  receipt  of  the  money 
by  the  Sheriff  is  necessary  to  release  the  debtor  from  his  lia- 
bility; and  the  debt  is  not  satisfied  when  the  Sheriff  receives  debts 
due  by  himself,  choses  in  action,  or  property.    Ibid, 

3.  Money  collected  without  process.  The  Sheriff  and  his  securities  are 
responsible  for  money  collected  without  process.     Ibid. 

4.  Unfinished  business.  Code,  Section  869.  A  Sheriff  may  transact  such 
unsettled  business  as  may  be  in  his  hands  at  the  time  he 
goes  out  of  office,  but  he  cannot  levy  process  after  his  term  of  oflSce 
expires,  although  in  his  hands  at  the  time  he  goes  out  of  his  term  of 
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Bervice.     Section  869  of  the  Code  was  not  intended  to  change  the  law 
as  laid  down  in  the  Act  of  1811,  upon  this  subject.    Ibid. 

5.  Bank  Noie9,  Current,  conyertible  bank  paper  is  money,  and  a  re- 
ceipt of  such  by  the  Sheriff  is  a  satisfaction  of  the  execution,  unless 
the  creditor  object  before  the  reception  of  it.    Ibid, 

0.  It  is  the  duty  of  an  officer  to  keep  possession  of  property  sold  by  him, 
uTitil  the  price  bid  for  it  is  paid,  so  that  he  may  have  the  money  ready 
to  render  to  the  plaintiff  in  the  execution  on  the  return  day  of  the 
writ,  if  by  the  exercise  of  due  diligence,  this  may  be  done.  If  the 
person,  to  whom  the  property  is  struck  off,  refuses  to  pay  the  money, 
the  officer  should  set  it  up  again  and  re-sell  it,  in  order  that  he  may 
be  able  to  fulfill  the  command  of  the  writ;  if  he  voluntarily  neglect 
to  do  so,  ho  is  in  default.     Roberts  vs.   Weatbrook^  115. 

7.  If,  upon  the  sale  of  property  by  an  officer,  under  an  execution,  the 
bidder  refuses  to  pay  for  it,  and  the  officer  re-sell  it,  for  a  less  price 
than  wns  bid  at  the  first  sale,  the  officer  will  not  be  liable  to  the  de- 
fendant in  the  execution  for  failing  to  sue  the  first  bidder  for  the 
difference  in  the  two  bids.     Ibid, 

8.  Not  the  Agent  of  the  Parties.  A  Sheriff  or  Constable  is  not  the 
agent  of  the  parties,  and  does  not  occupy  the  same  relation  to 
the  parties  as  an  auctioneer.  The  Sheriff  is  the  ministerial  officer 
of  the  law;  the  ngent  of  the  Court,  to  carry  into  effect  its  judgment, 
and  the  line  of  his  duty  is  marked  out  by  law.     Ibid. 

y.  Voluntary  payment  of  judgment  by  Sheriff.  If  a  Sheriff  volunta- 
rily, and  without  any  request  to  do  so  by  a  defendant,  dis- 
charge a  judgment,  by  paying  it  with  his  own  money,  he  has  no 
remedy,  either  in  law  or  equity,  by  which  to  compel  the  defendant 
to  refund  the  amount  so  advanced.     Smith  vs.  Herman  et  als.,  141. 

10.  Who  may  sue  for  false  return.  Act  of  1777,  ch.  8,  sec.  5.  By  the 
Act  of  1777,  ch.  8,  sec.  6,  it  is  declared,  that,  for  "every  false  re- 
turn," the  Sheriff  shall  be  liable  to  a  penalty  of  f  125,  and  •'be furth- 
er liable  (o  the  action  of  the  party  grieved  for  damages."  Under  this 
Statute,  only  the  plaintiff  in  tho  execution,  or  some  one  having  the 
beneficial  interest  therein,  by  transfer  or  assignment  from  him,  can 
be  regarded  as  "  the  party  grieved"  by  tho  false  return  of  an  execu- 
tion, so  ns  to  be  entitled  to  maintain  an  action  for  damages  resulting 
therefrom.     Huffaker  vs.  Greer ^  IGO. 

11.  Xo  power  to  arrest^  offer  defendant  has  been  discharged  upon  defec- 
tive bail-bond^  without  new  process.  A  capias  is  executed  in  full, 
when  the  Sheriff  arrests  the  defendant,  takes  bail  for  his  appearancci 
and  discharges  him  from  custody.    The  process  has  then  served  its 
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purpose,  and  the  Sheriff  has  no  further  power  to  act  under  it.  The 
fact  that  the  Sheriff  received  a  defective  or  void  bond,  cannot  restore 
the  defunct  process,  or  reinstate  him  with  authority  to  again  arrest 
the  defendant.     McQueen  vs.  Ileck,  212. 

12.  Delivery  Bond.  Officer  ^  right  to  recover  on  forfeited  bond.  An  officer 
cannot  recover  upon  a  forfeited  delivery  bond,  unless  he  shows  that 
he,  as  an  officer,  had  been  made  liable  for  the  judgment  against  the 
defendant,  and  had  satisfied  it.      Walker  vs.  Ilowell  ot  als,  238. 

13.  Evidence  Officer  s  admissions.  The  admissions  of  an  officer,  while 
process  is  in  his  bands,  may  be  uBed  as  evidence  against  the  party 
for  whom  he  was  acting.     Ibid. 

SLAVES  AND  SLAVERY. 

1.  Owner  may^  by  parol^  confer  right  of  freedom  upon  his  slaves.  The 
right  of  freedom,  so  far  as  it  is  in  the  power  of  the  owner  to  bestow 
that  right  upon  his  slave,  may  be  conferred  by  parol.  Nothing  more 
is  requisite  than  the  full  and  free  consent  or  agreement  of  the  owner, 
to  invest  the  slave  with  such  a  right.  The  right  is  not  imparted  by 
force  of  a  formal  contract,  in  the  legal  sense;  for  the  slave,  as  such,  is 
incapable  of  making  a  contract  for  his  freedom,  or  of  paying  a  valu- 
able consideration.     Mc Cloud  ^  Cames^  Ezrsy  vs.  Chiles  einls.,  248. 

2.  Same.  Slaves  are  not  the  property  of  the  estate^  upon  the  death  of  an 
owner  who  has  assented  to  their  freedom.  Slaves,  vested  with  a  right  of 
freedom,  are  not  the  property  of  the  estate,  upon  the  death  of  the 
owner.  They  are  entitled  to  their  freedom,  and  must  be  sent  to  the 
western  coast  of  Africa,  unless  they  bring  themselves  within  the  ex- 
emption of  the  recent  Statute  upon  that  subject.     Ibid. 

3.  A  gift  of  remaijider  in  slaves  not  void,  if  in  writing,  without  delivery  of 
possession,  A  gift  of  the  remainder  in  slaves,  where  the  possession 
was  not  actually  delivered  to  the  donees,  \3  valid,  being  by  writing,  for 
the  possession  of  the  first  taker,  or  her  who  had  the  slaves  at  the  exe- 
cution of  the  deed,  became  the  possession  of  the  remainderman.  By 
the  very  position  of  these  tenants  for  life,  they  were  constituted  quasi 
trustees  for  this  remainder,  and  could  legally  do  nothing  to  its  pccju- 
dice  or  destruction.  Martha  Green  et  als.  vs.  John  T,  Goodall  and 
Wife,  401. 

4.  Tenants  for  life  in  slave,  may  sue  for  value,  York  and  Wife,  who  were 
tenants  for  life  in  a  slave;  sued  Kirk  for  a  conversion  of  the  slave, 
and  recovered  §1,000,  the  full  value  of  the  slave.  Held,  that  the  ob- 
jection that  the  plaintiffs  were  not  entitled  to  recover  more  than  the 
value  of  the  life-estate  in  the  slave,  cannot  be  urged  by  the  plaintiffs 


f.'^ 


INDEX.  705 

SLAVES  AND  SLAVERY— Cbn/muerf. 

in  error  as  a  ground  of  reyersal,  no  such  objection  having  been  made 
in  the  Court  bolow.     Kirk  vs.  York  and  Wife^  446. 

5.  Powers  of  every  sovereignty.  Limitation  of  actions.  Every  sovereignty 
possesses  the  power  to  regulate  rights  of  property,  situate  within  its 
jurisdiction.  It  may  limit  rights  of  action  to  prescribed  periv  ds,  and 
at  the  expiration  of  periods  extinguish  title  or  claim.     Waters  and 

Wife  vs.  Barton  et  als.,  449. 

6.  Same.  Title  to  slaves.  If  a  positive  title  to  slaves  be  acquired,  and 
perfccled  by  the  local  law  where  the  property  was  situated  at  the 
time,  such  title  cannot  be  affected  or  defeated  by  the  removal  of  the 
property  to  another  country  by  the  possessor,  or  by  its  removal  by 
another,  without  his  consent.  In  such  a  case,  it  is  not  material 
whether  the  owner  was  resident  within  the  jurisdiction  of  the  local 
law  by  which  he  became  invested  with  the  title.     Ihid, 

STATUTE  OF  LIMITATIONS. 

1.  Express  trusts.  The  Statute  of  Limitations  will  not  run  against  ex- 
press trusts,  but  cases  of  implied  trusts  are  subject  to  the  Statute  of 
limitations  and  lapse  of  time.      Chaney  et  als.  vs.  Moore^  48. 

2.  Locator.  When  the  grantee  of  land  sells  and  conveys  to  a  purchaser, 
during  the  life  of  the  locator,  and  ho  and  his  heirs,  after  his  death, 
fail  for  seven  years,  to  sue,  after  the  purchaser  had  taken  the  deed 
and  become  invested  with  the  legal  title  to  the  entire  tract,  the  Statute 
of  limitations  is  a  bar  to  their  action.     Ibid. 

3.  Same.  Disability.  A  disability  to  sue,  to  be  effective,  must  be  in  ex- 
istence at  the  time  the  cause  of  action  accrues,  and  must  continue,  so 
as  to  save  or  prevent  the  bar.    Ibid. 

4.  Where  the  trustee*s  right  to  sue  is  affected  by  any  legal  cause,  or  is 
under  disability  at  the  term  the  cause  of  action  accrues,  because  he  is 
estopped  by  his  own  sale,  the  cestui  que  trust  is  not  bound  to  sue  until 
the  disability  is  removed ;  and  the  (Statute  of  limitations  is  no  bar  to 
the  cestue  que  trust* s  right  to  recover,  until  the  disability  is  removed. 
Bayless  vs.  Eicon  j*  Bayless,  96. 

5.  Possession  of  trustee  or  cestui  qiu  trust  not  adverse  to  each  other,  except 
by  actual  ouster.  The  possession  of  a  trustee  is  not  usually  a  bar  to 
the  cestui  que  trusty  or  the  possession  of  a  cestui  que  trust  for  however 
long  a  period,  will  not-,  in  general,  displace  the  legal  title  of  the  trus- 
tee, for  the  holding  in  either  case  is  not  adverse.  At  law  the  cestui  que 
trust  is  regarded  as  a  tenant  at  will  to  the  trustee,  and  demand  of  pos- 
session must  be  made  on  him  before  he  can  be  ejected;  and  until  this 

45 
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tenancy  is  determined,  there  can  be  no  adverse  holding  between  (he 
parties.  If,  then,  there  be  a  formal  denial  or  disclaimer  of  the  ten- 
ancy by  the  cestui  que  trust,  or  deal  with  the  estate  in  a  manner  incon- 
sistent with  its  subsistence,  he  may  oust  the  trustee,  and  acquire  an 
adverse  possession  upon  which  the  Statute  of  limitations  will  operate. 
It  must  always  be  a  diflScult  question  to  determine  whether,  and  at  what 
time,  such  adverse  possession  was  actually  acquired.  Heirs  of  Kuncy 
G.  Marr  vs.  Harrison  Gilliam  et  als.,  488. 

6.  Separate  disseizors*  possession  not  tacked  where  there  is  no  privity  in 
estate.  Separate  successive  disseizins  do  not  aid  one  another.  Where 
several  persons  successively  enter  on  land  as  disseizors  without  any 
conveyance  from  one  to  another,  or  any  privity  of  estate  between 
them,  other  than  that  derived  from  mere  possession  of  estate,  their 
several  consecutive  possessions  cannot  be  tacked,  so  as  to  make  a  con. 
tinuity  of  possession  of  sufficient  length  of  time  to  bar  the  true  owners 
of  their  right  of  entry  To  create  such  a  privily,  there  must  have 
existed  between  the  disseizors  some  such  relation  as  ancestor  and  heirs 
grantor  and  grantee,  or  devisor  and  devisee.  Therefore,  the  right  of 
wife  to  dower  in  the  land  of  which  her  husband  died  seized,  would 
create  no  sufficient  privity  of  estate  between  them  to  enable  her  to  con- 
nect his  possession  with  her  own.     Ibid. 

* 

7.  Title  hy  possession  transferred  by  deed  or  by  descent.  Statute  of  Limita^ 
tions.  Sale  of  land  by  fi.  fa.  One  who  enters  on  land  as  a  trespasser, 
and  continues  to  reside  upon  it,  acquires  something  which  he  may 
transfer  by  deed  as  well  as  by  descent,  if  his  possession,  and  those 
claiming  under  him,  added  together,  amount  to  the  time  limited  by 
the  Statute  of  limitations,  and  was  adverse  to  him  who  had  the  legal 
title.  The  act  is  a  bar  to  the  recovery;  and  while  such  a  possession  or 
estate  might  be  the  subject  of  alienation  or  descent^  yet  a  purchaser, 
under  a  )£. /a.  could  acquire  no  interest  or  right,  which  would  avail 
him.  either  as  plaintiff  or  defendant,  or  put  him  in  privity  in  anyway, 
with  the  tenant,  whose  interest  had  been  attempted  to  be  subjected.  lb, 

8.  Possession  twenty  years  without  hiatus,  grant  or  deed  presumed.  The  law 
presumes  a  grant,  deed,  etc.,  upon  twenty  years'  possession.  This  pre- 
sumption arises,  although  the  occupation  was  by  different  persona 
and  no  privity  could  be  traced  between  successive  tenants,  if  they 
were  continued  and  connected  in  fact  without  any  hiatus,  for  twenty 
>*eurs — each  claiming  the  ownership  in  connection  with  his  possesition, 
without  regard  to  the  source  from  which  he  derived  his  title.  The 
presumption  will  attach,  and  it  is  not  necessary  that  the  possession 
either  in  \\a  origin,  or  during  its  continuance,  should  be  accompanied 
by  deeds  or  other  writings;  they  are  only  material  to  extend  the  bound* 
ary  where  a  constructive  possesftion  is  claimed  beyond  the  actual  oc- 
cupation.    Pnd. 

9.  To  give  the  defendant  the  benefit  of  the  Sratute  of  limitations,  he 
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must  show  an  actual  (and  continued)  possession  of  some  part  of  the 
land  in  dispute.  Possession,  (outside  of  the  conflict,)  does  not  dis- 
place the  constructive  possession  of  the  true  owner,  which  the  law 
attaches  to  him  in  virtue  of  his  better  title.  Foster  vs.  Grizzle  ^ 
Ilutchinsy  580. 

10.  Actual  possession  must  he  shown,  not  a  claim  to  land.  It  is  not  sufficient 
for  the  party  seeking  the  benefit  of  the  Statute  of  limitations, 
to  prove  that  he  has  merely  set  up  an  adverse  claim  to  the  land 
for  the  period  required  to  form  the  bar,  but  that  such  an  adverse 
claim  has  been  accompanied  by  an  actual  possession  thereof,  in 
exclusion  of,  and  in  hostility  to,  the  claimant.  It  is  the  invasion  of 
the  owner's  rights,  by  an  actual  visible  possession  of  the  land,  with 
the  intent  to  claim  it  against  the  owner,  that  lays  the  only  proper 
foundation  ibr  the  operation  of  the  Statute;  and  the  recent  Statute 
giving  a  right  of  action  against  a  mere  claimant  of  title,  unaccompa- 
nied by  adverse  possession,  does  not  change  the  law  so  that  the  Stat- 
ute of  limitations  attaches  in  his  favor,  by  the  mere  force  of  such 
adverse  claims.      Smith  vs.  Lee,  649. 

11.  Same.  Trustees*  legal  title.  Statute  of  Limitations.  Upon  the  death  of 
the  testator,  the  title  to  the  land  descended  to  his  heirs  at  law,  as 
trustees  for  the  children  of  Mrs.  Porter,  by  construction,  upon  the  dry 
legal  title  having,  by  operation  of  law,  been  cast  upon  them.  They 
n^ght  have  sued  upon  a  wrongful  disseizin,  yet  they  were  not  bound 
to  do  so:  the  law  imposed  no  active  duty,  or  obligation  on  them;  they 
were  simply  the  depositories  of  the  naked  legal  title;  no  trust  was 
delegated  to,  or  devolved  upon  them,  and  were  subject  to  no  duty,  or 
responsibility.  The  complainants  having  no  present  interest  in  the 
land,  it  was  in  future,  upon  the  happening  of  the  contingency  provided 
in  the  Will.  The  trustees  having  omitted  to  sue,  the  Statute  of  limita- 
tions could  no  more  operate  in  such  a  case,  than  against  a  remainder- 
man.   Portsr  et  als.  vs.  John  W.  Oreer  et  als.,  664. 

See  Tenasts  in  Common. 

8TAY0R. 

1.  Surety  or  Endorser.  Where  a  sarety  or  endorser  is  jointly  sued, 
with  the  principal,  and  execution  is  stayed,  at  the  instance  of  the 
principal,  without  the  request  or  consent  of  the  surety  or  endors- 
er, tbe  stayer  is  liable,  in  default  of  the  principal,  before  the  surety  or 
endorser.     Martha  B.  Uiggs  vs.  Landrum  et  als.,  81. 

2.  Same,  Justice  of  the  Peace  to  show  who  the  stay  was  for»  A  Justice  of 
the  Peace  has  no  power  to  receive  security  for  the  stay  of  an  execu- 
tion for  the  surety  or  endorser,  unless  he  assent,  in  proper  person,  or 
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in  -vrriting,  signed  by  him,  showing  that  the  slnyor  is  entered  as  such, 
at  his  instance  and  request.  The  Justice  should  state,  specifically, 
upon  his  docket,  how  the  fact  was.  The  failure  of  the  Justice  to  do 
so,  will  not  preclude  the  surety  or  endorser,  from  showing,  by  ex- 
trinsic evidence,  that  the  execution  was  stayed  at  the  instance  of  the 
principal  debtor,  without  his  assent  or  request.     Ibid. 

See  Sureties. 
STOCKS. 

A  guaranty  that  stock  shall  he  worth  a  certain  sum  by  the  expiration  of  spe 
cified  time.  The  proper  market  for  stocks.  A  stipulation  in  a  guaranty 
that  stock  shall  be  worth  fiye  dollars,  by  the  expiration  of  three  years, 
establishes  that  the  time  for  determining  the  value  of  the  stock  is  at 
tho  expiration  of  the  three  years  from  the  date  of  the  contract,  and 
not  any  indefinite  time  within  that  period.  The  worth  of  the  stock  is 
to  be  determined  by  its  value,  in  the  best  markets,  in  this  or  in  a 
foreign  country,  according  to  the  ordinary  course  of  dealings  in  such 
stocks.     Jlenegar  ya.  Isabella  Copper  Company ^  241. 

SURETIES. 

1.  Stayor.     Surety  or  Endorser.     Where  a  surety  or  endorser,  is  jointly 
sued,  with  the  principal,  and  execution  is  stayed,  at  the  instance  of 
the  principal,  without  the  request  or  consent  of  the  surety  or  endors- 
er, the  stayor  is  liable,  in  default  of  the  principal,  before  the  surety  or 
endorser.     Martha  B.  Iliggs  vs.  Landrum  et  als. 

2.  Same.  Justice  of  the  Peace  to  show  who  the  stay  was  for,  A  Justice 
of  the  Peace  has  no  power  to  receive  security  for  the  stay  of  an  execu- 
tion for  the  surety  or  endorser,  unless  he  assent,  in  proper  person,  or 
in  writing,  signed  by  him,  showing  that  the  stayor  is  entered  as  such, 
at  his  instance  and  request.  The  Justice  should  state,  specifically, 
upon  his  docket,  how  the  fact  was.  The  failure  of  the  Justice  to  do 
BO,  will  not  preclude  tho  surety  or  endorser,  from  showing,  by  extrin- 
sic evidence,  that  the  execution  was  stayed  at  the  instance  of  the  prin- 
cipal debtor,  without  his  assent  or  request     Ibid. 

3.  Consideration.  When  a  principal  and  hi?  surety  join  in  the  execution 
of  a  deed  of  trust,  the  consideration  to  the  principal  is  a  sufficient 
consideration  to  bind  the  surety.  Henderson  ^  Bceson  vs.  Rice  ^ 
Gaines,  2'IZ. 

TENANTS   IN  COMMON. 

1.  Same.  Possession  of  tenants  in  common^  when  adverse  to  each  other. 
Prima  fade,  the  possession  of  one  tenant  in  common,  is  to  be  regarded 
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as  the  possession  of  the  other;  but  if  one  of  them  take  the  possession 
for  himself,  claiming  the  entire  tract  as  his  own,  and  receives  the 
rents  and  profits,  and  uses  them  without  accounting  to  the  others,  and 
this  is  acquiesced  in  for  a  period  of  twenty  years  or  more,  an  actual 
ouster  of  bis  companion  may  be  presumed,  and  that  he  has  released  or 
conveyed  his  interest  to  the  party  in  possession.  The  possession  of  a 
tract  of  land  by  one  tenant  in  common,  by  purchase  and  claim  therein 
entirety  and  severalty,  and  not  an  undivided  part  thereof  in  co- 
tenancy, is  an  adverse  possession.     Hilton  vs.  Duncan  and  WifCj  813. 

2.  Joint  possession.  Amongst  tenants  in  possession,  each  has  entire  pos- 
session, as  well  of  every  part,  as  of  the  whole,  and  the  possession  of 
one,  or  more,  is  the  possession  of  all,  and  there  can  be  no  adverse 
possession  or  disseizin  among  them,  but  by  an  actual  ouster.  It  will 
not  be  presumed,  that  the  parties  intended  (in  this  case,)  to  assert  a 
right  to  more  than  they  were  entitled  to,  and  their  possession  will  be 
held  to  be  consistent  with  right,  unless  there  be  demonstration  plain, 
that  it  was  held  otherwise.  One  tenant  in  common,  may  oust  his  co- 
tenant,  but  the  sole,  silent  occupation  by  one,  of  the  entire  property, 
claiming  the  whole,  and  taking  the  entire  profits,  without  any  account 
to,  or  claim  by  the  others,  cannot  be  construed  into  an  adverse  posses- 
sion. The  doctrine  of  adverse  possession  must  be  taken  strictly,  and 
must  be  made  clear  by  positive  proof,  and  not  by  inference.  Every 
presumption  being  in  favor  of  a  possession,  in  subordination  to  the 
title  of  the  true  owner.  Jleirs  of  Nancy  G.  Marr  vs.  Harrison  Gilliam 
et  als.,  48G. 

3.  Adverse  possession  for  yearsj  by  one  tenant  in  common^  without  claim 
of  co-tenants^  a  release  or  ouster^  will  be  presumed.  The  exclusive  and 
uninterrupted  possession  of  one  tenant  in  common,  of  land  for  a  great 
number  of  years,  (say  twenty  or  more,)  claiming  it  without  account- 
ing to  his  co-tenants,  or  claim  on  their  part,  they  being  under  no  disa- 
ability,  becomes  evidence  of  title  to  such  sole  possession;  and  the  jury 
are  authorized  to  presume  a  release^  an  ouster,  or  other  thing  necessa- 
ry to  protect  the  possession.  This  presumption  is  an  inference  of  fact 
to  bo  drawn  by  the  jury,  to  whom  the  evidence  is  to  be  submitted.  But 
it  may  be  rebutted  by  the  ii\fancy  or  coverture  of  the  plaintiff^>,  or  the 
intervention  of  a  particular  estate,  or  other  facts,  showing  that  the 
possession  was  not  adverse  to  the  owner.  In  this  class  of  cases,  there 
is  this  distinction,  that,  unlike  the  Statute  of  limitations,  disabilities 
may  be  allowed  to  cumulate  in  order  to  rpbut  (he  presumption.  If  a 
subsequent  disability  of  the  owner,  to  sue,  arises,  the  period  of  the 
disability  is  to  bo  deducted  from  the  twenty  years,  so  that  the  pre- 
sumption can  only  have  effect  by  counting  the  time  irrespective  of 
that  period.    Ibid. 

4.  Joint.     Statute  of  Limitations.    A  father,   who  is  the  joint  owner  of 
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property  with  his  children,  (and  guardian  for  most  of  them,)  bis  hold- 
ing must  be  regarded  to  have  been  under  the  joint  title.  To  make 
the  defense  of  the  Statute  of  limitations  atail  him,  he  must  show  clear- 
ly, that  he  held  solely  for  himselfj  and  adyersely  to  the  rights  of  com- 
plainants, and  that  they  had  actual  knowledge  of  such  claim  and 
holding.     Oannaway  and  Wife  et  als.  ts.  James  A,  Tarpley  et  als.,  572. 

See  Statute  of  Limitations. 

TENANT  FOR  LIFE. 

See  Slates  and  Slavery. 

TENDER. 

See  Redemption,  2.  8. 

TITLE  BY  POSSESSION. 

See  Statute  of  Limitations. 

TRESPASS. 

1.  Quote  elauium  /regit.  Posteanon  sufficient.  An  actual  and  exclusive 
possession  by  the  plaintiff,  even  though  it  be  without  title,  is  sufficient 
to  support  an  action  of  trespass  quare  elaumm  /regit  against  a  mere 
stranger  or  wrong-doer.  A  person  may  have  possession  by  having  a 
field  enclosed  by  a  fence;  bat  if  he  is  without  title,  and  relies  alone 
upon  his  possession  de  facto,  the  fence  must  be  a  substantial  enclosure, 
and  completed  on  all  sides  of  the  field.    AlUn  vs.  Suteng,  204. 

2.  Cote,  Act  cf  1849-60.  By  the  Act  of  1849-60,  ch.  141,  wherever  a 
recovery  might  be  had  in  trespass  on  common  law  principles,  the  same 
recovery  may  now  be  had  in  case.    McQueen  vs.  Heck,  212. 

3.  False  imprisonment.  Malice  not  necessary.  To  sustain  an  action  for 
false  imprisonment,  it  is  not  necessary  for  the  plaintiff  to  prove  malice 
or  wrongful  intent.  It  is  sufficient  if  the  act  were  done  without  a 
la  ful  or  justifiable  cause.     Ibid, 

4.  Damages  /or  unintentional  injury  to  a  third  party.  A  party  unlawful- 
ly engaged  in  a  fight,  1^  liable  in  damages  for  an  unintentional  injury 
inflicted  by  him  on  a  third  person  not  engaged  in  the  fight.  But  if 
such  person  placed  himself  in  the  way  for  any  unlawful  or  improper 
purpose,  the  law  leaves  him  to  suffer  the  consequences;  and  even  if  no 
such  improper  purpose  was  intended,  still,  if  he  recklessly  and  unnec- 
essarily placed  himself  in  a  situation  which  exposed  him  to  danger,  it 
was  his  own  folly,  and  he  is  without  remedy.     CogdeU  vs.  Yett,  230 
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1.  B.  B.  DeGraffenreid,  by  Will,  Tested  his  home  place  and  certain  slaves 
in  complainant,  and  other  trustees,  in  trust  for  the  support  and  main- 
tennnce  of  his  two  danghters,  Sarah  B.  and  Agnes,  and  bis  grandson, 
Josiah  Evans,  the  annual  profits  to  be  applied  to  that  purpose ;  the 
slaves  to  be  kept  together,  and  -  worked  together  by  the  trustees,  on 
said  land.  Upon  the  coming  of  age  or  marriage,  of  either  of  the 
daughters,  the  trustees  were  to  lay  off  to  her  in  severalty,  her  share 
of  the  land  and  slaves,  and  to  hold  them  for  the  support,  from  year  to 
year,  of  such  daughters  and  their  children,  free  from  the  debts,  con- 
tracts or  disposal  of  the  husband.  In  a  subsequent  part  of  the  Will 
this  clause  appears:  *'I  expect  the  trustees  of  each  of  my  daughters, 
upon  marriage  of  either  daughter,  to  allow  her  to  have  in  her  actual 
po^ession  the  slaves  and  land  willed  to  their  use,  so  long  as  they  see 
the  property  prudently  managed,  and  proceeds  thereof  applied  regu- 
larly to  her  and  her  children's  support."  Held,  that  it  was  the  inten- 
tion of  the  testator,  (oft  repeated,)  to  protect  the  estate  of  his  daugh- 
ters from  the  debts  or  control  of  their  husbands;  to  insure  the  applica- 
tion of  its  proceeds  to  the  support  of  them  and  their  children,  from 
year  to  year,  and  to  keep  the  slaves,  as  far  as  practicable,  upon  the 
home  place,  under  the  immediate  control  of  the  trustees,  and  did  not 
contemplate  their  removal  from  the  neighborhood  of  the  trustee.  And 
it  Appearing  that  the  husband  of  one  of  the  daughters  had  removed  a 
portion  of  the  slaves  from  the  farm  to  Memphis,  and  appropriated  a 
portion  of  the  hire  to  the  payment  of  his  private  debts,  a  Court  of 
Chancery  will  return  the  slaves  to  the  trustee,  to  keep  them  employed 
on  the  farm.  Henry  E,  DeOraffenreidf  EzW,  vs.  Solomon  Green  and 
Wife  et  ah.,  109. 

2.  Trusts  in  personal  property.  Statute  of  Frauds^  29  Char,  2.  cK  8.  The 
Statute  of  frauds,  29  Charles  2,  ch.  8,  applies  only  to  lands,  tenements 
and  hereditaments.  The  law  in  regard  to  personal  chattels  remains 
unaffected  by  the  Statute,  and  a  valid  trust  of  personal  property  may 
not  only  be  created,  but  may  also  be  established  and  proved  by  mere 
parol  declaration.  A  purely  voluntary  trust  cannot  be  enforced 
against  a  donor  upon  a  mere  parol  declaration,  unless  it  be  shown  that 
the  trust  has  been  executed;  but  after  it  has  been  executed,  the  trust 
cannot  be  extinguished  or  revoked  by  the  party  creating  it.  The 
change  of  property,  so  long  as  the  trust  can  be  traced,  is  a  matter  of 
no  importance.    Harris  vs.  Union  Bank^  162. 

8.  Convei/ance.  A  conveyance  for  bona  fide  creditors,  as  against  judgment 
creditors^  vests  no  titU  in  the  trustee,  A  conveyance  by  trust  deed,  to 
secure  bona  fide  creditors,  vests  no  title  in  the  trustee  as  against  a 
judgment  creditor,  and  a  sale  made  by  him  of  the  land  included  in  the 
deed,  even  if  the  judgment  is  obtained  subsequent  to  the  conveyance, 
unless  the  deed  is  registered  before  the  judgment  is  obtained.  Joseph 
j*  R.  F.  Birdwell  vs.  John  Cain  et  als.,  801. 
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4.  Where  land  is  conveyed  with  covenants  of  general  warranty  in  trust* 

and  the  deed  is  registered  after  a  sale  of  the  land  conveyed,  and  the 
cestui  que  trust  redeem  it  after  the  sale,  whether  with  h'u  own  or  the 
trustee's  money,  co-insianier  the  title  inures  and  passes  to  the  trustee, 
and  the  deeds  and  trust  therein  enumerated,  become  as  efficacious  as 
if  the  sale  had  never  been  made  by  the  judgment  creditor :  See  Hen- 
derson et  als,  vs.  Overton,  2  Yer.,  394-397;  Gookin  et  aU.  vs,  Graham 
et  aU.j  5  Hum,,  480-484.     Ibid. 

5.  The  incumbrance  of  a  judgment,  though  superior  to  a  conveyance 

under  the  registry  laws,  does  not  render  it  fraudulent:    See  1  Swan, 
516--518,  Dickson,  lessee,  vs.  Collins.     Ibid. 

G.  A  purchase  made,  or  a  trust  ihkeuj  bona  fide,  i.  e.^  such  as  are  not 
within  the  Statute  against  fr^iudulent  conveyances,  whether  pending 
the  general  lien  of  the  judgment,  or  anterior  thereto,  and  a  fortiori,  if 
made,  or  taken  before  the  judgment  exists,  does  not,  by  reason  of  the 
non-registration  of  the  deed,  become  infected  with  turpitude;  and  if 
it  bo  registered  before  other  creditors  acquire  liens  upon  (he  property 
embraced  in  the  deed,  as  to  them,  it  takes  efifcct  from  its  date,  and 
they  cannot  call  in  question  its  validity.  •    Ibid. 

7.  A  sale  of  land  included  in  a  trust  deed,  and  after  its  regietration  and 
redemption  under  a  judgment  and  sale  that  was  a  prior  lien,  made 
subsequent  to  the  registration,  and  anterior  to  the  redemption,  ii 
void,  and  passes  no  title  to  the  purchaser.  The  legal  title  then  being 
in  the  trustee,  and  the  equitable  title  of  the  cestui  que  trust,  if  any  be 
had,  was  not  subject  to  levy  or  sale,  under  a  fi.  fa.,  at  a  law.  The  mo- 
mentary seizure  in  lieu  during  the  transit  of  the  title  to  the  trustee 
during  the  redemption,  was  not  a  thing  upon  which  the  lien  of  a  judg- 
ment could  attach,  and  this  is  especially  so  of  a  redemption,  as  was 
this,  made  with  the  money  of  the  trustee.  The  title  was  in  him,  and 
out  of  him,  by  one  and  the  same  act.  If  redeemed  by  him,  the  law, 
without  any  rest  or  abiding  of  the  title,  cast  it  upon  the  trustee:  See 
HufTaker  vs.  Bowman,  4  Sneed,  89,  and  Stow  vs.  Tifilt,  \o  Johns.* 
458.     lUd. 

8.  A  trustee  may  purchase  the  property  conveyed  to  him,  if  he  pay  a  full 
and  equitable  consideration,  and  thereby  acquire  a  valid  legal  title ; 
and  this,  in  legal  effect,  divests  the  bargainor  of  all  interest,  legal  and 
equitable,  in  the  property  conveyed.     Ibid. 

9.  County  Court  Clerk  cannot  be  Trustee.  Oath  and  Bond.  The  trustee, 
at  the  time  of  his  appointment  as  such,  was  Clerk  of  the  County  Court 
of  Whito  County,  who,  in  form,  gave  bond,  and  took  the  oath  pre- 
scribed by  sec.  1974  of  the  Code,  before  entering  upon  the  execution 
of  the  trust.     Bond  was  taken  by  his  deputy  Clerk,  and  oath  also  ad- 
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ministered  by  him.  Held,  that  the  Clerk  is  the  person  designated  by 
law  to  take  and  preserve  the  bond,  and  to  administer  the  oath.  These 
acts  cannot  be  performed  by  the  principal  Clerk  before  his  deputy ; 
and  unless  exonerated  from  the  obligation  to  give  the  bond  and  take 
the  oath,  by  the  beneficiaries  in  the  trust,  the  Clerk  is  not  legally 
competent  to  act  as  trustee.  Barcroft^  Beaver  tj*  Cb.  et  als.  vs.  Snod" 
grast  et  als  ,  430. 

10.  Failure  to  quaU/f/.  Trust  not  void.  If  the  trustee  fails  to  qualify, 
or  is  incompetent  by  law  to  act,  the  law  provides  for  the  appoint- 
ment of  another,  and  it  in  no  way,  aflfects  the  validity  of  the 
trust,  or  interest  of  the  beneficiaries.  In  equity,  a  trust  is  never  al- 
lowed to  fail,  or  to  be  affected,  for  want  of  a  trustee.     Ibid, 

11.  Disbursements  by  trustee  under  void  deed.  The  trustee,  in  the  interval 
between  the  date  of  his  qualification  atid  service  of  attachment,  real- 
ized upwards  of  $15,000  of  the  trust  funds,  which  he  appropriated  to 
the  payment  of  his  ofrn,  and  oth«r  preferred  debts.  Held,  that  the 
assignment  being  unauthovized,  and  in  violation  of  the  rights  of  the 
joiut  creditors  to  share  ratably  the  effects  of  the  insolvent  firm,  the 
disbursement  of  the  fund  by  the  trustee  was  unauthorized  and  in- 
equitable, as  against  the  complainants,  and  cannot  stand.    Ibid, 

See  FaATJDULBNT  Conveyance.     Statute  of  Limitations.    Tenants 
IN  Common. 

UNSOUND  MIND. 

1.  Unsound,  or  weakness  of  mind.  It  is  not  necessary  for  a  man  to  be  of 
unsound  mind,  before  a  Court  will  set  aside  a  bill  of  sale  or  other  con- 
tract; but  where  a  person  is  not  positively  non  eomyos,  or  insane,  yet, 
is  of  such  great  weakness  of  mind,  as  to  be  unable  to  guard  himself 
against  imposition,  or  to  resist  importunity,  or  undue  influence,  he 
will  be  protected  in  a  Court  of  Equity,  when  an  unfair  advantage  has 
been  taken  of  his  weakness,  to  obtain  an  unreasonable  bargain  or 
benefit  from  him.  The  ExWs  of  Dudley  Tally,  deceased^  vs.  Henry 
Smith,  290. 

2.  It  is  immaterial  from  what  cause  such  weakness  arises,  whether  from 
temporary  illness,  general  mental  debility,  the  natural  incapacity  of 
early  infancy,  the  infirmities  of  extreme  old  age,  or  those  accidental 
depressions  which  result  from  sudden  fear,  or  overwhelming  calami- 
ties. It  is  not  necessary  that  there  should  be  direct  proof  that  he  is 
non  compos,  or  delirious;  if  he  is  a  man  of  weak  understanding,  and  is 
harrassed  and  uneasy  at  the  time,  or  the  deed  be  executed  in  extremis, 
or  by  a  paralytic,  it  cannot  be  supposed  ho  had  a  mind  adequate  to 
the  business  he  was  about,  and  was  liable  to  imposition.    Ibid, 
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3.  Weakness  of  understanding  constilates  a  material  ingredient  in  exam" 
ining  whether  a  bond  or  other  contract  has  been  obtained  bj  fraud  or 
imposition,  or  under  undue  influence.     Ibid, 

4.  Where  a  contract  is  made  with  a  person  of  weak  understanding  there 
arises  a  natural  inference  that  it  was  obtained  by  oircumycntion,  or 

•  undue  influence.     Ibid. 

5.  The  doctrine,  therefore,  may  be  laid  down  as  generally  true,  that  the 
acts  and  eontracUi  of  persons  who  are  of  weak  vnderstandinffSj  and  who 
are  thereby  liable  to  imposition,  will  be  held  void  in  Courts  of  £gmttf, 
t.  e.,  if  the  nature  of  the  act  or  contract  justifies  the  conclusion,  that 
the  party  has  not  exercised  a  deliberate  judgment,  but  has  been  im- 
posed upon,  circumvented,  or  overcome  by  cunning  or  undue  influ- 
ence.   Ibid, 

USURY. 

1.  To  depend  on  the  intention  of  th!^ parties.  If  depreciated  stocks  are  sold 
for  their  nominal  value,  to  be  paid  in  full,  at  a  given  time,  the  contract 
18  not  necessarily  usurious.    The  question  of  usury  will  be  determined 

by  the  intention  of  the  parties,  and  whether  it  was  a  contrivance  to 
get  usurious  interest.  The  correct  rule  upon  this  subject  is  given  in 
Turncy  vs.  State  Bank,  5  Hump.,  409.  Sam.  W.  Doak  vs.  The  ExecU' 
tors  of  SamH  Snapp    180. 

2.  Compound  interest  is  not  usurious.  Computation  of  interest,  upon  in- 
terest turned  into  principal,  does  not  increase  the  rate  of  interest 
upon  the  original  loan,  and  is  not  usury.    Hale  vs.  Sale,  888. 

8.  Interest.  Compound  interest  may  be  agreed  upon.  When  the  payment 
of  interest,  at  stated  perioas,  forms  part  of  the  contract,  and  upon 
the  faith  of  its  payment  at  the  times  agreed  upon,  the  payment  of  the 
principal  is  postponed  to  a  distant  day,  interest  may  be  recovered  up- 
on the  interest,  from  the  time  it  falls  due.    After  interest  becomes 

due,  it  may,  by  agreement,  be  turned  into  principal,  and  bear  interest. 
Ibid. 

VENUE. 

See  Grihimal  Law,  14. 

WARRANTY  OF  TITLE. 

See  Sale  of  Land,  4,  5. 

WIDOW. 

Seb  Dowbs.    Evidekcs. 
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WIFE'S  REAL  ESTATE. 
See  Husband  and  Wifb. 

WILLS. 

1.  AtUstation  of  Will  of  Realty.  Act  of  1784.  By  the  Act  of  1784,  a 
Will  to  pass  real  estate,  must  be  attested  by  t^o  subscribing  wit- 
nesses, in  the  presence  of  the  testator,  and  at  his  request.  It  is  suf- 
ficient, if  the  Will  were  read  to  the  testator,  and  he  knew  its  con- 
tents, and  signed  it,  and  the  witnesses  attested  it  in  his  presence  at 
his  request.  These  facts  may  be  proTcn,  by  persons  other  than  the 
subscribing  witnesses.     Rose  et  als.  vs.  Allen,  £x*r.)  28. 

2.  Same.  Evidence.  Testimony  of  subscribing  witnesses  may  be  attacked. 
The  evidence,  of  the  subscribing  witnesses  to  a  Will,  may  be  contro- 
Terted:  even,  if  they  all  swear  that  the  Will  was  not  duly  executed, 
the  devisee  may  go  into  other  evidence  to  prove  its  du0  execution;  but 
in  a  case  of  this  kind,  the  evidence  must  be  full  and  clear  to  establish 
the  Will.  A  subscribing  witness,  by  putting,  his  name  to  a  Will,  in 
e£fect,  certifies  to  his  knowledge  of  the  mental  capacity  of  the  testa- 
tor, and  to  the  due  execution  of  the  instrument;  he,  therefore,  weakens 
his  own  credibility,  when  he  gives  evidence  against  the  validity  of 
the  Will.     Ibid. 

8.  As  to  Personalty.  Two  toitnesses  required.  Our  Statute  of  Wills  has 
given  no  exact  direction  in  relation  to  the  attestation  of  Wills  of  per- 
sonalty, as  it  has  done  in  cases  of  realty;  but  it  is  a  settled  rule  of 
law  in  this  State,  that  there  must  be  two  witnesses  to  establish  a  Will 
of  personal  property.  It  is  not  necessary  that  they  should  be  subscrib- 
ing witnesses,  as  in  cases  of  realty,  nor  that  they  should  prove  the 
fact  of  the  execution  of  the  paper.  It  is  enough  that  the  proof  made 
by  two  or  more  witnesses,  is  equivalent  to  that.  Two  are  not  required 
to  such  particular  fact.  One  may  prove  the  making  or  contents,  and 
the  other,  some  previous  declarations  subsequent,  and  recognitions, 
or  other  extrinsic  circumstances,  tending  to  corroborate  the  act  itself. 
J.  M.  Johnson  et  als.  vs.  James  A.  Fry^  101. 

4.  Construction  of  Writings.  i/ama^«  contract  A  and  B,  in  contemplation  of 
marriage,  which  was  soon  after  consummated,  entered  into  a  marriage 
contract.  It  provided  that  all  the  property  of  every  kind,  should  be  se- 
cured to  li,  and  returned,  if  she  survived;  and  A  agreed  that  at  his  death, 
should  B  survive  him,  she  shall  have  one-sixth  part  of  all  his  personal 
propertyy  or  choses  inaction,  which  he  may  die  possessed  of,  or  enti- 
tled to,  and  no  morCj  saving  and  reserving  the  right  of  dower.  Short- 
ly after  the  marriage,  A  died,  leaving  a  Will,  in  which  he  gave  his 
widow  all  her  property,  and  a  life  estate  in  two  slaves  and  the  home 
place.  The  widow  did  not  dissent  from  the  Will.  Held,  that  the  tes- 
tator could  not,  by  his  Will,  affect  the  binding  force  of  the  ante-nuptial 
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settlement,  and  the  widow  was  entitled  to  one-sixth  of  tho  personal 
estate  secured  to  her  in  the  contract;  and  the  right  to  dower  in  his 
real  estate  is  reserved,  in  case  of  intestacy,  or  where  there  is  a  Will, 
and  the  provisions  made  are  unsatisfactory,  and  she  dissents  in  proper 
time.  She  is,  therefore,  not  entitled  to  dower,  by  iorce  of  the  con- 
tract, properly  construed,  nor  by  law,  as  there  is  no  intestacy,  nor 
dissent  from  tho  Will.     Elizabeth  WilliaiM  vs.  Jesse  Gray  et  als.,  10^. 

6.  Marriage  Contract.  Election.  When  the  provisions  in  the  testator's 
Will,  in  favor  of  his  widow,  differ,  and  are  in  conflict  with  their  ante- 
nuptial contract,  .she  may  claim  under  either.  If  under  tho  latter, 
she  must  surrender  the  bequest  under  the  former.  She  cannot  claim 
both  under,  and  against,  the  Will,  but  must  make  her  election.  Being 
entitled  to  full  information,  as  to  her  rights,  she  will  not  be  required 
to  elect  until  an  account  is  taken.    Ibid. 

6.  B.  B.  DeGraffenreid,  by  "Will,  vested  his  home  place  and  certain  slaves 
in  complainant,  and  other  trustees,  in  trust  for  the  support  and  main- 
tenance of  his  two  daughterp,  Sarah  B.,  and  Agnes,  and  his  grandson, 
Josiah  Evans — the  annual  profits  to  be  applied  to  that  purpose;  the 
slaves  to  be  kept  together,  and  worked  together  by  the  trustees,  on 
said  land.  Upon  the  coming  of  age,  or  marriage,  of  either  of  the 
daughters,  the  trustees  were  to  lay  off  to  her  in  severalty,  her  share 
of  the  land  and  slaves,  and  to  hold  them  for  the  support,  from  year 
to  year,  of  such  daughters  and  their  children,  free  from  the  debts, 
contracts  or  disposal  of  the  husband.  In  a  subsequent  part  of  the 
Will,  this  clause  appears:  "I  expect  the  trustees  of  each  of  my 
daughters,  upon  marriage  of  either  daughter,  to  allow  her  to  have 
in  her  actual  possession,  the  slaves  and  land  willed  to  their  use,  so 
long  as  they  see  the  property  prudently  managed,  and  proceeds 
thereof,  applied  regularly  to  her  and  her  children's  support."  Held, 
that  it  was  the  intention  of  the  testator,  (oft  repeated,]  to  protect 
the  estate  of  his  daughters  from  the  debts  or  control  of  their  hus- 
bands; to  insure  the  application  of  its  proceeds  to  the  support  of 
them  and  their  children,  from  year  to  year,  and  to  keep  the  slaves, 
as  far  as  practicable,  upon  the  home  place,  under  the  immediate 
control  of  the  trustees,  and  did  not  contemplate  their  removal  from 
the  neighborhood  of  the  trustee.  And  it  appearing  that  the  husband 
of  one  of  the  daughters  had  removed  a  portion  of  the  slaves  from 
the  farm  to  Memphis,  and  appropriated  a  portion  of  the  hire  to  the 
payment  of  his  private  debts,  a  Court  of  Chancery  will  return  the 
slaves  to  the  trustee,  to  keep  them  employed  on  the  farm.  Henry  E. 
DeGraffenreid,  Ex'r,^  vs.  Solomon  Green  and  wife  et  als.,  109. 

7.  Entailment  Devise  for  the  benefit  of  a  daughter  and  her  bodily  heirs. 
Act  1862,  ch.  91.  Code,  sec.  2008.  Act  of  1784,  ch.  22,  sec.  5.  Code, 
sec.  2007.    A  devise  of  land,  <'for  the  benefit  of  my  daughter,  Jane, 
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and  her  bodily  heirs,"  is  operative  to  invest  the  daughter  with  an  es- 
tate in  fee  simple.  The  Act  of  1852,  ch.  91— copied  into  the  Code, 
sec.  2008 — has  no  application  to  this  kind  of  a  deyise.  By  the 
North  Carolina  Statute  of  1784,  ch.  22,  sec.  6— which  is  re  enacted 
by  the  Code,  sec.  2007 — estates  tail,  general  and  special,  are  en- 
tirely abolished.     Middleion  vs.  Smith  and   Wi/e^  144. 

8.  Executory  Revise.  A  testator  gave  all  his  property  to  his  wife, 
"during  her  natural  life,  with  full  privilege  to  sell  and  use  the  same, 
to  pay  any  debts  that  may  be  owing,  or  for  the  support,  and  for  all 
other  legal  purposes  ;"  ihe  effect  of  this  language  is,  to  give  the  wife 
unlimited  power  of  disposal,  and  vest  the  whole  estate  in  her.  It 
is  of  the  essence  of  a  valid  executory  devisa,  that  it  is  not  in  the 
power  of  the  first  taker  to  defeat  it,  by  any  act  of  his.  If  an  un- 
limited power  of  disposal  be  given  to  the  first  taker,  an  absolute  es- 
tate vests  in  him.     Bean  et  als.  vs.   Myers  et  als.,  226. 

9.  Case  in  judgment.  Upon  the  following  clause  of  a  Will,  viz  :  "I  do 
hereby  give  and  bequeath  to  my  wife,  Margaret  Tipton,  the  amount  of 
estate  and  property  I  got  with  her,  in  marriage,  that  I  now  have  in 
possession,  or  will  be  at  my  death:  Burrell,  Rose,  Sophy  and  her  chil- 
dren, Minerva,  Lucy  and  Simon,  and  all  the  property  of  every  de- 
scription, that  I  got  with  her  in  marriage.  Also,  half  of  tho  tract  of 
land  whereon  I  now  live,  containing  640  acres,  to  be  laid  off  at  the 
lower  end,  to  suit  her  convenience,  (o  include  one-half  the  cleared 
land  and  all  the  buildings,  her  lifetime."  Held,  that  by  this  clause, 
the  widow  took  an  absolute  estate  in  the  slaves,  and  in  the  children  of 
said  slaves  born  after  the  making  of  the  Will,  and  before  the  death  of 
the  testator,  and  that  the  limitation  of  a  life  estate  applied  only  to  the 
real  estate.     Tipton  vs.  Tipton  et  als.,  252. 

10.  Same.  Ademption.  If  a  note  be  specifically  bequeathed,  and  it  be 
collected,  or  disposed  of  by  the  testator  after  the  Will  is  made,  it  will 
be  an  ademption  of  tho  legacy.  The  rule  of  ademption  does  not  apply 
to  general  or  demonstrative  legacies,  that  is,  to  legacies  of  eo  much 
money,  with  reference  to  a  particular  fund  for  payment.    Ibid. 

11.  Same  Grandchildren.  The  word  children  may  be  held  to  include 
grandchildren,  when  there  is  an  ambiguity  in  the  Will,  and  the  mani- 
fest intention  uf  the  testator  cannot  otherwise  be  satisfied.    Ibid. 

12.  Probate  of.  Jurisdiction.  A  Will  cannot  be  admitted  to  probate  in  a 
Countv,  other  than  the  one  where  the  testator  had  his  residence  at 
the  time  of  his  death ;  and  the  Circuit  Court  of  the  County,  where  the 
testator  died,  has  no  jurisdiction  of  the  case,  nor  can  the  Will  be 
brought  before  it  by  certiorari^  when  it  has  already  been  admitted  to 
probate  in  another  County.   See  sec.  2169,  Code.    Johnson  died  in 
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Hawkins  County,  bis  place  of  residence  in  1859.  A  paper  purporting 
to  be  bis  last  Will,  was  admitted  to  probate  in  Sullivan  County,  in 
wbicb  tbe  deceased  "bad  no  residence."  Held,  tbat  tbe  paper  baving 
been  admitted  to  probate  in  tbe  County  Court  of  Sullivan,  that  probate 
must  stand  until  revoked  or  vacated,  by  that  Court,  or  be  reversed 
by  the  proper  appellate  tribunal  upon  appeal,  or  writ  of  error.  John- 
ton  vs.  GaineB^  JKx'r.,  288. 

13.  Latent  Ambiguity.  Parol  evidence  admitted  to  exp  lain.  The  principle 
is  now  well  settled,  that  parol  evidence  is  admissible  to  explain,  or 
remove,  what  may  be  regarded  as  a  latent  ambiguity  in  a  Will;  but 
to  justify  the  admission  of  parol  evidence  in  such  a  case,  the  ambiguity 
must  be  upon  the  face  cf  the  paper.  When  no  ambiguity  appears,  the 
Court  will  not  admit  parol  evidence.  JSatherly  et  als.  vs.  Eatherly 
et  als.,  46 1 . 

14.  Same.  Same.  Ecclesiastical  Courts.  The  rule  in  the  Ecclesiastical 
Court  is,  that  where  there  is  some  absurdity  or  ambiguity  on  the  face 
of  the  Will,  ascribable  to  something  either  omitted  or  inserted,  and 
there  is  proof  that  such  omission  or  insertion  was  not  intended  by 
the  testator,  the  Court  will  pronounce  for  the  Will,  not  in  its  actual 
state,  but  with  errors  removed  or  corrected. 

15.  Same.  Courts  of  Equity  have  power  to  correct  mistakes  in  Will. 
Courts  of  Equity  have  jurisdiction  to  correct  mistakes  in  Will,  which 
appear  on  its  face,  or  made  to  appear  from  a  legal  construction  of  its 
terms;  for  it  is  the  business  of  the  Court  to  secure  the  intention  of  the 
Will  of  the  testator.     Ibid. 

16.  ConUsted.  Executor  to  pay  fees  out  qf  estate.  It  is  the  duty  of  a  per- 
son named  as  executor  in  a  Will,  (if  he  do  not  renounce,)  to  take  all 
proper  steps,  and  incur  any  necessary  expenses,  to  sustain  the  Will, 
and  carry  out  the  trusts  imposed.  If  to  do  this,  counsel  was  necessa- 
ry, he  would  not  be  individually  liable  for  the  expenses  incurred,  but 
the  estate  would  be  liable;  and  the  executor  would  be  liable,  in  that 
capacity,  for  professional  services  rendered  in  support  of  the  Will. 
James  D.  Bennet,  Exr,  vs.  G.  G.  Bradford,  471. 

17.  Contestants  of  a  Will  must  do  so  by  petition.  Executor  must  be  a  party. 
A  party  interested  in  an  estate  in  case  of  intestacy,  desiring  to  pro- 
cure the  vac'ilion  or  recall  of  a  probate  of  a  Witl  in  common  form,  and 
have  it  propounded  for  probate  in  solemn  form,  under  an  issue  of  de 
visavit  vel  non,  must  do  so  by  petition  to  the  County  Court,  stating  his 
interest  in  the  estate  and  grounds  upon  which  he  contests  the  Will. 
The  Executor  must  be  made  a  party,  and  summoned  to  answer  the 
petition.  The  case  being  thus  presented,  the  County  Court  may  set 
aside  the  former  probate,  and  send  up  the  case  to  the  Circuit  Court  for 
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issue  and  trial,  or  refuse  to  do  so.  From  their  judgment  either  party 
may  appeal  to  the  Circuit  Court.  John  Keith  ct  als.  ts.  Alvin  (7.  Raff- 
Ian  et  als.,  475. 

18.  Petition  of  contestant  sworn  to.  Motion  to  dismiss.  In  all  cases  "where 
a  party  seeks  to  set  aside  a  probate  in  common  form,  he  must  verify 
the  truth  of  his  allegations  in  his  petition  by  affidayit.  If  he  fail  to 
do  thi.',  it  is  good  cause  for  dismissing  the  petition  in  the  County 
Court;  but  a  motion  in  the  Circuit  Court,  (for  the  first  time,)  to  dismiss 
the  petition  for  want  of  an  affidavit,  comes  too  late,  and  the  Court 
will  proceed  to  make  up  and  issue  devisavit  vel  non.     Ibid. 

19.  A  Willfor  land  not  good  with  one  subscribing  witness,     A  codicil  attested 
by  two   wUn3ises  is  a    re-publication^    and  it     makes  it  good.     Lewis 

Stover  made  his  Will  in  1852,  which  was  attested  by  but  one  witness* 
He  devised  most  of  his  land  to  his  wife  for  life,  the  remainder  to  his 
six  sons,  including  John  Stover.  On  the  7th  of  March,  1857,  he  made 
a  codicil,  which  was  attested  by  two  witnesses.  The  codicil  contains 
several  provisions,  and  among  others,  ^Hhat  the  part  of  land  devised 
to  John,  should  include  his  spring,  etc.  On  the  6th  of  April,  1857, 
he  made  a  second  codicil,  attested  by  but  one  witness.  By  this  codi- 
cil, he  devises  John  Stover's  portion  to  his  grandson,  Nicholas  L 
Stover.  Sometime  afterwards,  the  word  siz  was  obliterated,  and  the 
word  five  inserted,  and  John  Stover  was  expunged,  without  inserting 
any  other  name.  In  the  first  codicil,  all  reference  to  John  Stover  is 
erased,  and  the  word  six  is  altered  to  five.  Held,  that  the  or'g'nal 
Will  was  not  good  as  to  the  land  for  want  of  two  witnesses,  but  the 
codicil  of  March,  1857,  being  properly  attested,  operated  as  a  re-pub- 
lication  of  the  original  Will,  with  the  proper  attestation.  Every  codi- 
cil is,  in  contemplation  of  law,  a  part  of  a  man's  Will,  so  that  although 
the  Will  of  1852  was  not  attested,  so  as  to  be  a  good  devise  of  real  es- 
tate, the  codicil  of  March,  1857,  being  properly  attested,  cured  the 
defect,  and  made  the  original  Will  as  operative  as  if  it  had  been  at- 
tested by  two  witnesses,  in  conformity  to  the  Act  of  1784.  U.  Stover 
et  als.  vs.  Kendall  and  Wife,  557. 

20.  Obliterations  and  inteiUneations  inoperative  to  change  Willy  unless  per- 
fected. Obliterations  and  interlineations  are  inoperative  to  change  a 
Will,  if  made  with  a  view  of  making  a  different  disposition  which  is 
not  effectually  carried  out.  If  such  change  of  purpose  fails  on  account 
of  sudden  death,  or  any  other  cause,  or  the  attempted  disposition  is 
invalid,  the  cancelling  of  the  first,  being  dependent  thereon,  is  null,  and 
does  not  effect  a  revocation  of  the  original  Will,  but  it  will  stand  as  it 
was  before  the  cancellation;  and  if  the  new  disposition  fail  for  want 
of  proper  attestation,  the  effect  is  the  same.^  Ibid 

21.  Tenant  for  years.     Executor's  title.     The  following  clause  appears  in 
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the  Will  of  Benj.  TalUafcrro:  "I  deposit  in  the  hands  of  my  executors, 

64 J  acres  of  land,  vrhere  my  daughter,  Elizabeth  Porter,  now  lives, 

"Vf  ho  are  directed  to  let  the  said  Elizabeth  remain  on  said  land  if  she 

thinks  proper,  rent  free,  until  her  youngest  child  comes  of  age;  at 

"which  time  I  wish  the  land  sold,  and  the  proceeds  thereof  equally  di- 

Tided  between  the  heirs  of  my  said  daughter.     But  if  she  should  not 

continue  thereon,  my  executors  are  directed  to  put  the  same  to  rent 

until  her  youngest  child  comes  of  age;  then  to  be  sold,  and  divided  as  f( 

above  stated/'    Held,  that  by  this  clause  of  the  Will,  Mrs.  Porter  was  J  I 

entitled  to  the  use  of  the  land  whilst  she  remained  on  it,  and  a  mere  )  | 

right  of  superintendence  and  control  deposited  in  the  executors,  sub-  * 

ject  to  the  directions  of  the  Will,  and  no  estate  or  title  was  vested  in 

them.     Porter  et  als.  vs.  John  W.  Greer  et  als.,  564.  * 

22.  Jnteniion  of  testator.  What  may  he  looked  to  in  construing.  The  rule 
that  the  intention  of  the  testator  must  be  collected  Irom  the  Will  itself, 
and  not  elsewhere,  except  in  case  of  latent  ambiguity,  does  not  for- 
bid a  reference  to  the  state  of  facts  under  which  the  Will  was  made. 
The  state,  or  amount  of  his  property,  may  be  shown,  or  such  other  i* 
facts  as  were  known  to  him,  that  may  have  influenced  the  disposition 

of  his  property  in  a  particular  way.  To  this  end,  the  judicial  exposi- 
tor should  place  himself,  as  fully  as  possible,  in  the  situation  of  the  . 
person  whose  langusge  he  has  to  interpret;  and  by  the  light  thus  ] 
thrown  upon  the  tcstiimentary  scheme,  he  will  be  justified  in  depart-  , 
ing  from  a  strict  construction  of  the  testator's  language.  Gannaway  . 
a7id  Wife  et  als.  vs.  James  A.  Tarpley  et  als.,  672. 

23.  Election.  Estoppel.  A  person  having  elected  to  receive  property  un- 
der a  Will,  (even  if  he  had  a  previous  claim  to  it,)  cannot  resist  the 
right  of  others  who  are  joint  owners  with  him,  under  the  Will.  Hav- 
ing taken  a  benefit  under  the  Will,  he  is  estopped  from  setting  up  a 
claim  against  it.     Ihid. 

WITNESC. 

See  EvTDENCE. 

WRIT  OF  ERROR. 

Code^  Sees.  8178  and  8181.  Judge  of  Supreme  Court  may  grant  writ  of 
(rror  without  a  supersedeas.  By  sees.  3178  and  3181  of  the  Code,  the 
Supreme  Court,  or  a  Judge  thereof,  within  two  years  after  the  judg- 
ment or  decree  sought  to  be  reversed,  may  award  a  writ  of  error 
merely  without  granting  a  supersedeas.     Ilarben  vs.   Congdon,    221. 
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